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The LAWS Be E NGLAND 
in their Natural Order, according 
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Publiſhed for the DIRECTION of Young 
Beginners, or Students in the Law; 4 | 
of Others that Deſire to have a General 
Knowledge in our Common and Statute 
Laus. 
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Miſera Servitus 27 UG; 722 ft VAGUM aut INCOGNITUM. 
| | 4 Inſt. 246, 332. 
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T bas been f be age EVE lee 
I of con he a Method; and : ag u Pye: 
Jndice has heen taken up Arai the dach of "Ott 
| 5 1 even by Men of Parts and arning, as if there 
toas no Way to attain to the Knowledge of them; but b 
aTedious Wandering abort, or with The Greateſt App 
cation and Long Attendance on rhe Hightft hyts of 
2 Now whey I conſidered the Requiſites 
eaching by Method, (vix.) That there Lek be Know- 
ledge and Judgment in the Art which one is to Teach; 
that Great Skill I 35 Neceſſary, to lay it in Order; and that 


Care and Diligence js ours, 10 Comprehend ll the © + 
e wed from bu 


Uſefid Parts of it: I w_ 9 
— oY: by the. Senſe ilities, and the = 
fſadwantages 22571 42 in a Private G * 
Life; 6 dete by Pring arr'd from the Ai ane 5 
Le gb ry mule with apon any Doubt, 
to — the Work 5 rhogh was fully per fab ed, that 
ever an Imperfect Per e E be 
of Uſe. I THESE 4 


But when 1 fats; That many Parts of our Common 
and Sjarute Lats were Diſuſed or Ab 3 Tat the 


tutes or by. New Inventions; 2h Entertain 
Now It might not be Im 
Order, this. Heap of Good'L 
and Methodical Di e 
Large and Accurate — of- Our Laws, might notò be 


le, to Sort, or 1 ut in 


made, 


Niceties in Fleadings and Practice — Jg ales Sr 


_ and that a General | 
Fun? o a more 


PPP 5 


1 | — — = | * 
1 The PREFACE. 


rn 


. 1 ſp WEL Aa 9 


—_— W Sr PRE” 


— 


- 
— 


malle, as well as an Inſtitute of Civil or Canon Law, 
or of the Laws of Other Nations; which were Once 

too, Heap'd up together without Beginning or End, be- 

fore they were unravellid and reſcued from their Firſt 
Confuſion and Intricacy. AE 


Ji Traue, The Fxact „ e in Ge 
ve ances, on in ds ant ſie - "oh % Fl ran 
Eftates | ow One to Another, go the Practice of 
former Times; the Remaining Niceties Expecied in 
Drawing up Our Pleadings, and the Preciſe Form in 
the Execution,\ in ihe Nradiicu Pant oflibe Lato jo an 
abe ve all, the Extraordinayy Number and, Lingth 


Ou Statute-Laws (ce. the Beginning o/ the 2 0 of 
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H. 8.) did fill make: an Appearance o, Difficulty. ta 
came up to the Neceſſary, Rules laid down ſun Tyus 
METHOD, and eſpecially in the aft. Inſtance, io avoid. 
Tautology ; where, Une Statute mul be inentioned dgaiv 
and again under Diſtinct Title. 
zn e 1h dd when r. 04 ut W119 aght} bun bel 
1. is to be-rvifhed;. That the dame Conſtructiunt were 
*; Rep. Allomed in Conveyances, as ah Acts of Parliament, 
s Rep, Laſt. Wills. or Teſtaments, and Awards, Fullotuing the 
10 key. Intentian and Meaning of the Makers. or Parties, cuith. 
7. 4. aut Regard to Strictnoſs of Expreſſions. eſpecially when, 
ng C Neaſom can be gi ven, why Equal. Alle 
; 1 in Uudunſ 14 Meaning 
Mord in One Gaſe, as well as in Another, baving\always. 


\ Alo, Tf there was a farther-Amiendmebt'of th Lato 
in Reference. to the Subtilties:of Pleadings, and the Mas 
agement. of the Practical P t of a: wit, it would be 
ood News ta all Miſe and Diſintereſtes Men; and 
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Lovers FO heir Country. Tur ii muſt occafron. Melan< 


+Li.5z4. choly Reflections, to Hear. Great Non inſiſt, f That It: is 

the moſt Honourable, Landable and Proſitahle Thing 

in Our Law, To haye the Science of Well * 6 
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D od leading is a If 1 JDT 
Common Law ; when. af the Jan N ts ee 

+ Thar more Jangling and Queſtions grow upon the +1 mn | 
Maaner.of: nowbhdbkxceptioniaform, » out P. än itory of 
on\che\Mauyeridfelt;and;Thatilotinice Gauſes he 2 con 
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That, Le tuns art af: cy pn o en 1 . 
PIO: real this Har 185 aw, And re 
Baniſſ ram Oun Reb Hern een, So 
phifiry and Cauul i whichs\ ane Hpuriſed tod ̃ 
Among u; 0h A $A 0308, ae Wie SY 
ad horn) kb. BY e mis Wizzzolden dad /I\, oy 
As our Statute-Lays wanftr a \ PVErgrow. 
| (4 tho very many Statutes are Omitted in the Printed t + nul. 
Books); Pbey ton Tun the Skall\ of \Our Lætſigtenm to 
bring Them to a proper. Shape, f arg gf d Sta. 
= wit h others Continuing Enia ings Explai 
Corredting,c Repeuling and Rewigung & Were, 7 | 
Their«Rnaper\ Heads, thrown.1nea\ One g hort and Tai 
Act,. Rater theo d tiady of Ou Hau orf . 
<uiting, und the tntutes aer 19\oll Nele 
thatuare th be. Guided by Tam, N ö \ 8 NN 
be N e Ab; Nin Mus N 
Then Lin va Gajireien) wht Equitable Gonfradions 
ray. de ,,j&ͥ e N Na dae, 
Little more Regar rg llowd) tothe. Merit 
a:Gauſt and 8 of: ubſtance hun 4 Form gr 
the Bleadings; whim Our Statute Law is Heng bt int g 
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eee of Them, 5. © WAA Our 
| * rl Roqur Wore ting brig vailgeng gm 181 y 
08 Ut of Our" Lawyers 8 as and Solil 


©, Reaſon, un, us in othte: Countries, Aumixeri ef Polite 
Teng, Exbellent Ordtorm amd uften calld i managt 
dc Affairs of the Communweiilth in the Higheſt Stations. 
Au ſurely\farh Great Capacities muſt be willing, \ that 
1 Study" o Latus ſhowld be made more toofen 
ey fond"; un aft bude a: Seortt 1 
ae % M Ebru Employ oyment, the newer 
able; and muſt Afford their Help, to male 
that are following after Them, Miſe and Grd ite 
. aß Dee ve" Wer e 175% 00. 2. 
GLEN NJ en n 19 "Ml 5 . n 
ceing rieb, * reſins). the Way to the Bote 
E: % Laws of w Country (is\Davrk and Rugguli, full 
FSurhingr aud findings; I hope for Purdon, If, I muſt 
Sor or ape arion, in making this ES SAN or 41> 
Fejmpy, 16 ſhe's grullem a wore. (hr, fmoorbrr, aud 
nere Wi That" bas hirber to been B e 1% not 
Ihe cleareſtih ſenorhoſß, dum neureſt, rh might be. zpade: 
However I have Endeawowe'd, (4 DI, Arft — 
out, He may ſee Directly to the End of Fits Fourney, 
ny That: e may NAI, in A ri Line. 'T his being 
H mi w "Exper; ie he Entertain d in 
sich Choite'Cafes, of Greater Learning tha 
In N Oeru 5 0 bee the Rimain- 
Pleudimę and Profit, For tht would 
und un nde Tak; und dcn me 
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Authorities ;\the' the Author: Had! His: Eye :chiefly upom > 
the Works of Sin Edward Coke throughout, an the; Finn 

| eſt and -Sureſt Foundation: 10 Build un. For He t. fall 

allow'd to be abe Oracle tho many-ofi His Opiniams hum 

e Late been Queſtion d un Contradicted; ar tho“ it ors 
now Growing into Faſhion with ſome, to ſpeak ſtightly 
of Him. But without Doubt That Sage of the Law 1s 
theft Methodical, leareſt, moſt Fudicicus and moſt 
Authentick Reporter; and His Inſtiutes, (/o call d but 
more properly Commentaries) zill be Held in the High- 
eſt Eſteem, while there are Learned Lawyers amongſt Us. 
In His Works Ton will fearce find Opinions Obiter;or the 
Sayings of a Judge upon a Sudden Motion at the Bar, 
or in the Hurry of an Aſſſes, ſet dawp for Reſqlutions; 
which is too Frequent amangſt. the Moderns. 


My Intention, By this Inſtitute, Is not auly 70 Help 

the Students in the Inns of Court an Chancery, but 

moreover to Recommend che Study of the Engliſh Laws 

to Our Toung Nobility' and Gentry; and d tha Auuth 

in our Univeiſities (not Ercepting Thuſt cho une Ns. 

fen d for the Clergy, lut for mam) Reaſons, 'earneſt! | 

invitmg them to it)-by-ſupplying Them with 2-Methbd, . 

to Help their Memories; am to Cunuinte Them, That 

the Study of Ous Hautes ix \now'of-lefs: Difficult y,>*umid\of 

more Uſe in Publick and Private Buſinefs;/thani thay'are 

aware of. A ſufficient {Iv may be Attained by 

Them ar leffore' Hours,” whthour ln wth Hxer- 

vifes o Studies! The oY OE *0theiy 

Nin, if Theylearn'only'tp underſtand dhe Tims he 

Definivions a4 Diviſions, with" ſore Common Caſes; 

and the \moſt uſeful Acts of Parilamnt. Chancellor Fpr- 

toletie was f Opinion, Thar 4 Hate Knowh pe for 

Flis Prince nught le Acquired zolt hin the Space 5 

Yeay, | when be Enilea uu, d tb Porfwide' Him, to mile 

a Engairy into our Latus, ! Aud tlby may” "not H 

Wards fe diredted to @ mh Blopetul Prince N 

n Line of | Succeſpore to th Beieith! Alondrohy ¶ 

* Noſco namque Ingenii TUI Perſpicatitatens, QUO AL ge. 

dacter pronuncio, quod in legibus illis (licet earum Ju. 

Penta, qualis judicibus neceſſaria eſt, yix viginti an- %s. 
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The Publiſher's Advertiſement. .\.. 
IN Order to the Fifth and Sixth Editions of this 
Work, the Proprietors were at the Expence of 

having it reviſed by a learned and judicious Gen- 
tleman, who inſerted, in their proper Places, brief 

Abſtracts: of ſuch Glauſes df Acts of Parliament as 
altered the Law ſince the Author wrote, with. ſeveral 
References and other Improvemerts: But the Plan 
laid before him was too narrow, becauſe it had been 
reſolved to continue the Pages the ſame with the 
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former\Editionaw\n vii ban dog ws oh] ow: 


1 Nr „ LE 
We haye in che laſt and this Edition depaned from 
that Reſolution; and ab\there have been many new 
Books of Reports lately ꝑubliſhed, and many new 
Acts of Parliament made, which reſpectively illuſtrate 
expl ain or alter the Law, there arg in. the laſt. and 
this Edition interted, in their proper Places, above 
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four hundred uſeſul Additions, which have inereaſed 
| the Size of the B , 


Theſe: are all colleied upon the Au thoris lan, von- 
ſiſting of Learning ne vuſeſul; and not deſcend; 
nctions, and Suhtliviſionst of che 
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Of Publick Offcers, as Sheriffs, Juſtices of the Peace, Coroners, 
Treaſurers of the Counties, Conſtables, Churchwardens, Overs 


| ſeers of the Poor, Surveyors of be Highways, Clerks of the Mar- 
”_ and Governors of Houſes of Correction. Page 73 
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CHAP. I. 


F Eſtates in Lands, Tencindnts (and Hereditaments And 
therein of the Firſt Diviſion of Eſtates in Lands, &c. ( viz.) 

Into Fee-Simple, Fee-Tail, In Tail After Poſſibility of Iſſue Ex- 
tinct, By Curteſy, In Dower, For Teim of Life, 1 Term of 
Vears, At Will, A. Sufferance, By Copy of Court-Roll, In An- 
tient Demeſne, Eſtates upon Condition, By Statute-Merchant, 
By Statute-Staple By Ga. Of Eſtates in Lancs Deviſed to 


Executors, Eſtates I reenary, © * ;  Jeimtenancy, . 
Common, In Wide, ( 17 Reverſion. Page 121 
CH AP. II. 


. Diviſion .of Eſtates in Lands, Tenements or Heredita: 
men (viz.) Into Eftates Cotporeal and Incorporcal : And there- 
in 5 Dignities, Advowſons, tithes, Tenures and Services, An- 
nuities, Commons, Ways, Multure of a Mill, Corrodies and 

Penſions, Oe Franchiſes, HE f 5 * ws 
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">" Occupancy. 2. By Deſcent. 3. By Purchaſe, (wherein 
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leaſe, Confirmation, Aſſignment, Exchange, Surrender, Revo- 
cation and New Declarition'! Statutes) Obligations, Defeaſance, 

NT . By en 139 By Eſcheat, 6 Lg . 
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CHAP. IV. 
How Eſtates in Lands, Gr. may be Forfeited or Loſt, (is) 1. By 


it nation. "3 rh ticular Tenant. 2. 'By Alienation. in Mort- 
af * 


performance F Condition, 4. By Waſte, 
kröpte). 6. By Eſchest. 7. By Diſſcifi, Abatement 
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HAT 105 of Great an ic call'd England 4 (bein 9 8 che Of England: 
Subject of our Engliſß Laws) com wel Eg — nd, 
; Wales, and Part of the Sea. Fee of $ 2 Tit. 1992 
ales, was incorporated and beitet to the Kingdom of 4 Inſt. 240. 
Englond, by the 27 Her. 8. cap. 264 See of the ry of Pe Prin. 7 Rep 21+ 
y. of Wales, Boot 4. chap. 2.] The main Sea, benea cath. the $ Rep. 1071 

1 Mark and round Eng land, is dart of En gland ; 5 for 2 I 1 260. 
there the Admiral hath hate (5s of the Auel Ca, 
wo 1 wh nod b o- 7 bout d L; 

cotland was uni by 5 ca 4 Ercn a 
and aden, 4058 - 5 eg 2 
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2 Ile, of * Man.is o P: art of 3 yu a diſtinc N 8 6 


of it ſelf; and out of the Power of our Chancery, or of Na 
Writ which. iffue opt of Chancery; and hath been granted upd 
the. Great Seal to divers Subjects and their Heirs. No A& be 
liament extends to it, unleſs it is eſpecially named. It hath peculiar 
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1 | The Introduction. 


a. 


« 4 Inſt. 286, Neither are the Ifles of Jerſey and Guernſey ror by our Acts 
* 1. of Parliament, except they are ſpecially named; neither do our 
8 Original Writs run into theſe Iſlands. Vet the King's Commiſſion 


under the Great Seal runs thete to redreſs any Injuries or Wrongs, 


as it does i * bs Lag Ile 4 7 — But the Commiſſioners muſt 1108. 


according ms of theſe Illes. Other Wyo r 
tha are n Jene —. execuſed the. 
T diſtin Kingdom; tho' by P __ Law, 


©1 Inſt. 141. Ireland is ſti 
a. & b. 10 H. 2. cap. 4. All Statutes made in England 2 * that Time, 


„ orce in Treland; and: by rds our Statutes ſtill may 


4 loft. 351, bind them: Yet they have Parliaments of their own ; but their Sta- 


tutes are to be affirmed. by the. King and his Council. See 3 and 


; 22, 23. ph, N A thap. 4.] They Mve the ſame Courts of Juſtice, and the 


% 

By the 6 Georg. cb. 5. It is wie That the Kingdom 7 Ire- 
land is Subordinate and Dependent, as inſeparably annex d to the 
Crown of Great Britain, and that (the Parhament of Great Britain 

- bath Authority to make Laws and Statutes to bind the Kingdom of 
Ireland. And ded #be fry of Lords of Ireland have no * to 
Afr, of Reverſd /# any ment, Sentence. or Dec ectee, given or made 
in any Court within vg gdm. N es 


land is divided into an Ecclefaſiical and Tampere] State, 
1. The * Eccleſiaſtical State is divided into two Archbiſhopricks, 


ſame ls (for the moſt pit) as we hte A England, Fi 


8 


within his Province Suffragan Biſhops of every Dioceſs. The Arch- 
biſhop of Canterbury hath under him twenty-one Biſhops, ſeventeen 
of ancieht Foùndatſon, and four more founded by Kifig Hen. $, out 
oͤf the Ruins of diffolved Monaſteries, (viz.) Glauceſter, ” Br; iflol, Pe- 
terborough and Oxford. The Archbiſhop of York hath under him 
within his Province four Suffragans, (v:z.) The Biſhop of the County 
Palating 0 Th, "a Biſhop of the County Palatine of Derbam, 
the Bi , and the Biſhop of the Ille of Man. 
Ly 8 — is 1 into Dioceſſs every Dioceſs into Arch- 
deaconries, every Archdeaconry into Deaneries, and every Deanery 
' tato Patithes: by there ate ſome Places that are Extraprochial. 
A Province is the Juriſchction of an Archbifhop; a Dioceſs is the 
Circuit of every Biſhop's Juriſchckion; an Archdeaconry of an Arch- 
deacon ; a Parith of a Parſon, or — for a vent Pariſh is the Cir- 
cChit of Ground in which the People wu 
inhabit, [See of the Authority of 2 ns, ohap. 7. poſtea, 
and the ro Ann. ch. 11. For building Fifty new Churches in London 
and Wehminſter, &c.] 2¹ᷣ 
2. The Temporal State is divided into ſeveral; Conmiies 4: every 
_ Oy itto Hundreds; every Hundred into Towns and Villages. 
1. A * Count (Comitatus 2 Comitando, from accompanying toge- 
4 ther, partcuſttty at the Aﬀizes and Seflions held for the County, or 
48 fortie fay, rp font Principem) or Shire, is a certain Circuit, 
or Aa of the a governed by an Yeatly Officer, called ;She- 
"iff, 


* 


„ 


3 


. * * 


+ Parochia oft locus in quo degit pepulur alicujus eccleſia. 5 Rep. 67, 


or Provinces, (viz.) Canterbury and York : Each Archbiſhop has 


to one Church do 
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riff; or Shire-Regve, under the King; for à County cannot be with» 
out a.Shaviff,, The King by his Letters Patents, may make a Coun» 
ty with its two Courts, the Wan and the County-Court ; and that 
no Part ſhould be exempt from the Authority of the Sheriff, evet 
Parcel of Land dog, lie res 22 [Wo e 
. | the n an | nt y-\ arts,” 50% 4. C 5. TY | cr 
N 2 it. Were, an entire Body by itſelf; ſo that regularly 2 
Enqueſt, or Jury, ſhall not take Notice of any Thing done in ano- 
ther County. See where Actions may be brought, Bont 4. chap. 4. 
and of Indict ments, chap. 5.} There are four called Counties- Pa- 
latine, (viz.) Lancaſter, Chefler, Durbam and Ely. Some Cities 
and 'Towns Corporate are Counties; of theſe the famous City of 


London is one, as alſo ork, Cheſter, Canterbury, Norwich) Mor- 


ceſter, King flan upon Hull, &c. [Quere if Ely be properly called a 
County Palative? 4 Juſt. 220. r 


2. h Hundreds were ſo called becauſe there was a Juriſdiction * 1 Inft. 
over Ten Tithings, or an Hundred Families dwelling in ſome 1 4 . 51. 
bouring Towns. [See of a Tue poſt.) The People that live ih a i Vent. 403; 


Hundred, are called Hundredars; and theſe Hundreds continue to 404, 405. 


this Day to ſome Purpoſes; but their Juriſdiftion is transferred to the 


County-Court, ſome few: excepted, which were annexed to the 


Crown, and granted to ſome Great Men in Fee, and ſo remain in 


the Nature of a Franchiſe, and have Return of Writs, and wherein 
the Sheriff cannot meddle by his ordinary Authority. 
In ſome Counties, Hundreds are called Ridings, Rapes, or Ma- 
fentalles, | | F. £10 R | | | | 
There is a Chief Conſtable and a Bailiff of every Hundred, to 
_— the Orders of the Sheriff, Juſtices, &c. [See of Sheriff, poſt. 
Cap. 7. 8 n 1 
By the 2 Ed. 3. cap. 12. 14 Ed. 3. cap. 9. Hundreds which be 
ſeparated from Counties, are joined to them again, and are to be 
in the Sheriff” s own Hands. 4 20 78 


C Except ſuch as then were of Eſtate in Fee: All Grants made ! 4 Inſt. 267, 
of the Bailiwicks of Hundreds fince that Statute, are void. Such Ventr. 410. 


There ought to be in every Town a Petty Conſtable, or Tithing- 
man, or both, [See of a Cunſtable, poſt. cap. 7.) $3: 6s 
Several of theſe Towns have Hamlets, as there may be ſeveral 
Hamlets in a Pariſh ; and ſome particular Places may be out of a 
Town or Hamlet, as out af a Partſh, though not out of the County. 
® The Addition of a Pariſh in Original Writs of Actions Perſonal, * 2 Init. 669. 
| ere 8 0 | Ge. 2 Vent. 31. 


— —_—_— 
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= Pluralitas non prefumitur. 2 Inſt. 669, 
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Fc. if there are more Towns within it, is not : 660d; But if there 
is but one Town, the Addition of Pariſh i is good within the Statute 
of the 1 H. 5. cb. 5. and it ſhall not be intended (if it is not pleaded) 
that there are more Towns than one in a Pariſh.” [See what Cu- 


* 5 
4 
— — 


* may. be alledged in Towns, "Poſt of Cuſtoms. © 1 

Under the Name of a Town, or Village, Boroughs and Cities are 1 

contain d; for every Borough or City is a „1. though every I 
'Town'is-not a Borough or City. | Ws. 

„Lit. 164. A Borough is ſo called, becauſe it ſendeth up Burgeſſs to Par- 3 


1 Inſt. 108. b. j;ament; And this maketh the Difference betwixt a Village or 3p 
J 44 > Town, and a Bbrough. Some Boroughs are Corporate, and ſome 1 
| | 2 Inſt. g3, not Corporate; if a Borough is decay'd it ſhall ſend Burgeſſes to 3 
9 Parliament, as Old Sarum, &c. do. 'B 
In old Time, the Towns that are now called Cities, or Cities 
and Counties, were Boroughs, and the ancient Boroughs were firſt 
'..1 + * ofiamll Towns. :; 2 52 
*:Inſt. rog.b. A City is a Corporate Borough that hath: had, or at preſent hath, 
2 A Biſhop; for if the Biſhoprick is diſſolved, yet the City remaineth. 
: To have Suburbs proveth it to be a City. Some Cities are alſo Coun- 3 
ties, as before-mention d. [See of Corporations,” chap. 8. poſt.] 7 
Of the Laws : N *. As Law in General is an Art directing to the Knowledge 3 


— 


6 CCC — — = — — 


89 
- Is. . 


ö of England. of Juſtice, and to the well ordering of Civil Society; ſo the Law 

| | of England in particular, is an Art to know what is Juſtice in Eng- 

F land, and to preſerve Order in that e ag : And this Law is ] 

Ns upon fix principal Foundations, Is 2 
» Dr. and . Upon the Law of ? Nature, though we ſeldom make Uſe of | 


Stud. Dial. 1. * Terms 7 he Law of Nature : But we ſay, that ſuch a Thing i is % 
72 th Reaſonable, or Unreaſonable, or againſt the Law of Reaſon. 
14 4 Dr. and 2. Upon the * Revealed Law of God: Hence it is that our Law 
1 . 8 '- puniſhes Blaſphemies, Perjuries, &c. and receives the Canons of the 
14 2 Ind. 625. Church duly made, and ſuppoſeth a Spiritual e and Au- * 
11 thority in the Church. 1 
Ti r Dr. and 3. The third Ground are ſeveral * General Cuſtoms ; ; theſe Cu- 
Tt Stud. Dial. 1- ſtoms are properly called the Common Law: Wherefore when we % 
| K 3 ſay, it is ſo by Common Law, it is as ach as to lay, by Common 1 
142. A. Right, or of Common Juſtice. 
Indeed it is many Times very difficult to know what — are : 
eraunded upon the Law of Reaſon, and what upon the Ciſtom of = 
the Kingdom, yet we muſt endeavour to underſtand this, to know 


the n Reaſon of the Law. 
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| | '  - Rules concerning Late . 
t | Inft 56. b. t The Common Law is the abſolute perfection of Reaſon: For 
1 39. Þ. nothing that is contrary to Reaſon is conſonant to Law. 
1 1:47 - * Common Law is Common Right. | 2 
142. a. The Law is the Subject's beſt Birth-right. # 
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11 * Th m ſanftio j la, ** * et 0 contruria. 2 Inſt. 5 8 8. 
1 7 May naturalia ſunt ;nmutabilia, ' 7 Rep. 13. | 
© |: . * * Lex oft ſumma ratio. I Inſt, 319. b. 
Lex ſemper intendit quod convenit rationi, 1 Ink. 78. b. 
Nibil quod ęſt incundeniens ęſt licitum, 1 Inſt. 97. b. 
UW 44. in omnibus querunt, rationem ſubvertunt, 2 Rep. 75. 
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The *. reſpisthe Order of Nature. 3 ME) adi 1 Tn 92.4. 
t always / Intendeth the Neſti 5 vale JOY lid yak 0 Job. 669. 
* The. Law forces no onei to that which is impo fible or valn u 1 Inft 79. 4. 
The Law e . every Weng. Bat. ſee 92: 2 55 
1 Ji. 199. 3.1 „5 0T Abibanti 0 ai blu 30 55 itt d 1 19 
© Where one. hacks Becel Remedies! tie n uſd which he kill. 22 Jp 


Want of Right and Want of Remedy val One. For where 10 4 
thete | is NO, Remedy, there 1s no Right. wif, C4 0110 1 N * 1 nn 1 Inſt. 95. b. 
The Law hath a Delight in giving of Remedy LED 4 vis 9's = wm. 

The Law favoureth Life, Liberty and Dow-w- ert k 199.b. 200.8. 


Things of Neceſſity are to beiexcepted: out of a general Laws”; Inf. 124. b. 
*The 3 of Law cannot excuſe. ¶ See Doctor and Stud 15 155 
nent, Dial. 2. chap. 47 19 v3n003 ag, 14 oO $3143 „ 990 fÞ 3-bi FILE 
The Act of Law never doth Mon. 420 3 2 
Where the Conſtruction of any Act is left to the Law, cha Law "A 
will never conſtrue xt to workia Wrong. in i 9U) 11G 191116 S411 
E Hut it is better to ſuffer en (peculiar to one) than a aft. 95. b. 
General 1Inconvenience; : ln ; yum) 3d Þ ne lang 15D. 258.b. 
he Agreement of Farties cannot make that: good. which the 11 Inſt. 51. h. 
Law makes void. 0 291 bas. , A. 2); SYL1Q- £6. \ dA 35 3 $3 5 
When the L giretiacy! , it jen by Implication: what 1 Inft. 56. a, 
b N for taking and enjoying the ſammea .. 1-4 
What is annexed . 400 Sling by Law is enger than if a Lit, 378. 
wrap in Writicg:-r: adds 50 ac! | 
„Judges ooght af 0 change the Law, which: always b hath been Init. 232. wy 
uſed, | | bo 20. 1251. ing toi. 5 
7 No Law can _ 3 but by Act of Parliament 1 Þ:Inft. 11 5. b. 
Certain * Principles and Maxims are another . 2 Inſt. 619. 
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Buck: Maxims are not only holden for Law, but all other Caſes that 2 _ 1 


may be applied to them, are to be taken for granted; wyherefore it ch. 8 and g. 
is dangerous 'to * alter any of theſe Maxims or Grounds of Law; ' 1 5 
e are of che ns en as ue of Parliament n ance. the n Rep? * 


CIALIS. eie. is Ed. 3831} 11 ALLE 111; — 15 I. yOu 

ej TIS] ©f; ' ; [? 44:3 05 121110 3101 * 1615 
— — 1 Gee — 1 12 
= . ls Km 1205 Rep. 96. s Reps 22. n. 21. 10 Rep. 
139. 1 Inſt. 258. 94 1 rear” A 
| ex non cogit ad i leg: r Inſt, 92, 4. TVC 5 9 
Tex non præcipit inutilia. 1 Tait: 19% 6-12 oY al © eee ene 


Lex neminem cogit ad vana ſeu inutilia. 1 Inſt. 197. b. 310. ae a6) 

It. non debet defſcere conguerentibus in Aan exhibenda. 1, luft. 197. b. 
£ |. 405. 5 

2 remedio ds ftituitur, ihſa re valet, 1 abe abſit. 6 Rep. 68. Br Ron og 


Le beneficialis rei conſimili remedium preftat. ' 4 Inſt, 689. TRIES] 7 
Aliquid he, ne . remaneret impunita, 1 i al non — 


I Inſt, 197. b. 


h Ignorantia legis neminem erciſal. 1 x Rep. 177. 2 bo. 2 6 Rep. 5. * 
8 9 et 2510 ts. * facit „ I Inft, 7 0 A, 193. a, ks b, 
N 2 7. — 4 g J\? r Rn HS 24 Rho 
* Lex citius vult b ie damnum quam nk kh. 1 Inſt: . Bay b, 
I Conventio privatorum non poteſt publico. juri derogare..... Ja 6 .. 
L & conventio vincint legem. | 1 Tal. 41. 6 166. a. 2 Rep. 73, ä 0 ION 
| Patto aliquid racy eff, quod fine pa 270 77 e ne t Inſt. — * n 1 
la em fuctum 9ſt, pro i betar. 274. 3. 10 OY 
e Urge Load 78 ee eee 1 
gon pot. I Inſt. 56. a. 2 Inſt. 3 43 Rye 3 Rep. 12, 272 x ws 5 A 
® Utique fortior et potentior api tio ty quam, þ hominis, 1 Inſt. 2 4. 4. 
_ * Principia probant, non probanttur.”'3Rep.: 0. yy 
ue privcipia negantem non «ft 3 Sk, 16. 4. 343. 2. La þ TO 
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8.20 Aale t Judges r rr what: id a Marin ; Foe This — dadilong 
6d do to a Jury. But if you pleaſe you dar odmngrehand) Maximks winder 
1 : * General:Caſtoms, and: ü md Part uf otheGCopimim Law: * 
© 15.36 Hartigalar Cuffems, are: a fab. Granndbof-upr Lava Theſe 
ge be uſed in ſeveral Counties, Hundreds, Towns, {Horooghs, Ci- 
Honcehts, Mans a nd Hanlees:id! Special: Cakes. Sti 8 W ? 
om is a Law hot r f en, citubliched by long Uſe und Con- 


1 PT TT 


| 0 Au 1% * Gt Particular Cuſtoms are do be taken. for Law, thai they 
| | 1 are always againſt the:Generaf Duftams af lie Kingdom] add the 
| es . Maxims of the Law: Vet a hall try whether. Sets krVhr. 
Al MT A ticular Cuſtom or no, and nat he Judges * 'ExTept 50 Colt” in = 
| | 2 ; 2 hate is of Record in the ſume C rt. 1 9111 * 4 
14 Lit. 20 There is a Cuſtom in the County of Kent. qalleg-* Guve/bind, 6. 
1 It 149.3: (Gave all Kind) That all the ges Well inherit ao Aten Ar dhe Ce- 3 
11 mo Law; And by: Caſtor wheh One Brother dids without Iſſut All 4 
ih the other Brethren may Inherit Lunds lying in Kent ſhall bo pre- 1 
| 1 umd prome facie to be of the Hature of Gawelkind that bring the % 
; | d 6-221 general Tenure of that N 25 it lies upon the :othdr Side to 33 
8. cap. 3. 2 2 & 3 Ed. 6. a rivate At "and ſee of. an Flake in Go: 
1 ee, Bes 2 thay... 'there.'is d particular Cuſtoin in 
f 1 Fa | ſome ancient Boroughs (called 4.Rurg b. Engliſb, or Boron 


Ink, da v. decauſe this Cuſtirn was firſt in land) where the yb ung Jon 
140. b ſhall inherit before the Eldeſt. A Man has five Sons, the Youngeſt 
xo. gie, dies in the Life-time of the Father; leaving Aſſua a Daughter After- 
wards the Father purchaſes Lands of the Nature of Boroug gh Enghil 
- Theſe Lands thalligo'to the Dau er of: rde wad, 0) 
Nam. 1024. 1 Mm. 63. 123 

A Leaſe made 01a Man! and his Heirs, ality Anas: Lites, of 
Land af the Nature of | Bordugh»Enghfb, ſhall go to the youngeſt 
Son. The like of a Rent in Fee, newly created out of ſuch Lands, 
4 650 Gr. 2 Ld. Raym. 1028. Gauellind and Horugb-Engliſb Ger 
from all other Cuſtoms, inaſmuch as the Law takes Notice of them 
when = nera * = ed; whereas | other Cuſtoms muſt be particu- 
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larly 
\Sdn. 


A Sarrender was made to 1 e Uſe o * who died 
before Admittance ; it was adjudged that t the. 11 5 S A this 
Caſe, ſhould .inhexit; .becauſe of the: Straitneſ&0b. the Cuſtom, that 
the Land ſhould defeend: and fo here was no Eſtate in the An- 


ceſtor to deſcend, thexe never Wie any Seizin in. hin. But, J 1 


—— — — 


it ſeems it would hape been othapmile,. I it Had, Been allgdgad'tbat 1 

tho Lands were ofbthe Nature of — Engliſh 2 Ld Raym. 6 
1 45 I 75 of) In Landon there arg many particular Cuſtoms felating 2 

ip Trae dune er d ek Magnets, Actions 1 

5 and all againſt th e general Cuſtom of the Kingdana, bo 


1 tbe dh N, rab. '2 Bonn Ar. gr. Pit, Guſums of Lun- 
1 daun, Sc. and e ye wrote on this Sübjeck.] In a 
. 0g. 33.b. 7 Town a. Cute f, ta delle, 14 Ganelkind, or. Baroughe Engh/p, 


| . Cannot. t bafalladgeck; or theſe a Cuſtoma proper to Cities, Borough 8 


1 Lev. 177. and Manor And yet tha from our beſt Authors, that all 
the Lan in Engler Wete of "the. Nature of, "Gavclſkibd, and; de- 
ſcended equally to all the Ifſy fue, before the. Conqueſt. 2 LA. Raym. 


1024. S. P. EHu. G. Ihiſpeotab Cases (1 . 
edge 
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Lagen ebm u net Town, Borbagh; er „ 2597 
— In an Uplatd "Town" (which is neither Qity br Boreli 10 0 9 0 


a Cuſſum may be uedgvd to have Way to their 2 — der he 

Market, for the Inhabictis to Dunos upbn Amr Zünd for dir 

Recreation, &c. or -ko' make' Ea For the Re \w the 
„ en Ver as 


Church, or: for te Well zuf their Com 
to By-Laws, n obſtroed, Thhabitanty of . 
a * Tonag without any'Guftdinyatity make ByzDaWvifor the Repa- * 
ration of the Church, Highway or any Thing WHNTKNIS fer the' yea 
neral God bf the Publiok; for ey fe as it were Ineutporattd by the 
Common Law for ſome Neceſſities ) And in fach Caſes, tlie greater 
Part of the Inhabitants muff Hint dhe ve without ny Cuſttm/ But \ 
if the -By=Law' is for their o] private Profit, as for . Well:order- 5 
ing of the Common, &c. there without Cuſtom, they vahmet Ed Qs 
By-Laws ; and che wieater Fart man mot bind 1 ik that is 45 170 
not a Ctiſtom too: Fot Hers every AG mit be Wärranted By Cuſto mw. 
To Particular Cuſtoms Fs" are infeparably ineitſeft, Hugs 12170 
and — 1. — how be Long, Continnai and Pedrenble. „Non * » Ia. 81. b. 
upon that the! Law will nor Bene it! But on 5 * 
. 1 Nur, For n&'Caftotf .;.. 
— — the Forer of an A& ef Parkhamnt, uhleſs the Cu- *r Tit 11852 
ſiom is ſaved by anether Act; hetavfe tho Ouſtom ballet be hexen e 
Memory, if there is a Record to dhe ebrittary ; ff Kriowſedge & is % 02 
well by © Proof; as by one's own proper Knowledge. Neither does *1 Inſt. 15 
an A ef Futinmeng abilays Wke 2 a Cüſtom An Affftkiltive 
be 4 he © againſt 
is inde Ifr Affrmaft the Common 
3 ande 


1 * 


Act does ang take it awa by And a Cuſtom | ma 
a e tatute, "WH 


N55 08 2 l ey 
' Uſage and Antient Cuſtom triake LN li 5 9% ad? 1 ail 
| Cſtolns muſt be " reafotiaie, ai according to- Juſtice, ate PET: 412 
(86 of Cy bels Ce us, Book, 2. hap: 1. 410.1 209 1998, bels 


But the Reaſon of every Euſtti ginnt be adden, „ den rden 


- Cites cught' ts be upon gbd CSnfderatten 85 FR 


Sußſtonbs engl to Be compuͤlſsry, not left t eden of > Congra, 
one to uſe them or not. 1 tl we K A 1 id NE . 4 Int Gd. 
* Chitorns ought to be certain. 2 ct 'T 21824 0 
Cuſtôms ouglit to be betend en zan dat lee eb ebe Cuſttflt. 
If xl Is > beneficial. to | one, and ns 80 sto a multitude, i Dar. 1 


it is v0 Things Rigg 


; 7. F 317 4 RK WT >} 40109} (11 196 115 r 
eee tf hee. dae "ag 1— ; 46:01 8 Wh * 7 1 a 
imus interpres legum ; 2 Inſt, M 448, 282, 4 Uf. 75. OE: 4-5: 
nſuetuds loci eff obſeryanda. ep. . | 
e fic l, , iat 212. "PIR; Lx. 4 Wrap 274. 
2100 conſuetudinibus non ago temporis, * fan, renn ef dee. 
A. a vi] 
© Conſuetude licet ft — "entheritatit, nun tamen aida, , 
ueritati. 2 Inſt, 654. 4 Rep. 18. 
Freguentia actus multum operatur. 4 Rep. 78. 
3 e/t conſuetudini rationabili, tanquam legi. 4 Rep. 
Conſuetudo ex cauſa rationabili ufitata N communem feet "Ci 
 Conſtuttuds vincit lem. Rep. a1 
Conſuetude tellit communem legem, 1 Inft, 3 3. b. 
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Things Seen 7 
e Co- Matter of Record. | {See of Hranrbiſen, BiokikjFhap. 21] e 
pyh. Seck. 33. Cuſtoms ate do be taken ſtrictiy, tho! mot-literallyy .beaauſt they 
r ©. 114. tend to the Derogation of the Common Lawyer 0 30A 161 “/ 


They cannot end te Things newly created. note 


DLuſtoms onght to be conſtrued actording: ta vulgar Apprehenſion- 
= i. 1 it cannot exalt itſelf upon the King's )-Prerogative;; Yet 1-111 
bo 5 ary 33-b. Cuſtom may in ſupport that which the Kings Grant cannot ſup- 
= 8Rep? 125, Pos [See Of Curporatious, ch. 8. Iv: doid HO $03 10 nos 


127. A Cuſtom meetly in ache Negative is not vod. If mixt mo 


pi ap: Affirmative, It may be Good bin H Sid 101 wal dorf 
Abr. 565. Cuſtom pgaioſt* a Cuſtem ot Rand tegetherl I 51 0 2 
4 = „ "gt of is different from; Cuſtom. Ses of Preſe#iption, 
„9 Rep. 58. Band. 2. chap. 3. $017 1godfitw 21961 © 1 O 3rÞ to 57 
7 d 113 b., 4 Tolls, Taxes,. Ge. ate ſenmelimes called eln, ee 
Dk 55 2 6. Statutes, or Acts of Parliament, ate a Sixth Ground or Founda- 
ce. tion of our Laws, Theſe are made y ethe Kings L. rde Spiritual and 
+4 gt | Temporal, and the Commons in Parliament which) before tie In- 
2 Inſt. 526, vention of Printing were; proc laimel by the Sheriff im every. Cbunty, 

s Taft 26. by Virtue of the King's Writ,;; 6978 everal; Statutes are; penned li 
Pref. to the Charters or Letters Patents in the 's Name only; yet they were 
155 Th „ made by lawful Authority. The ſeveral Ways: of drawing up Aci. 
Prince I Parliament per in the Price's Gaſe. f Rep. 195 ww nun 
* hat . 129014 190 2 200 vd - yd 27 

Ri les concerning ; Sratines or Acts o Parliament. 

it 29 133 n iis er] SELL 6 e N ; 8 TT A IWS A 02g] Mt-290D 3 
"4 e Ach of Parliament*cyery Man in Jpdgment of Law is Party, 
47 Tal 72 77, Acts of Parliament relate to the! firſt Day; of the Scthon of Parlia- 
333- * . ment in which they were made, if it is not otherwiſe provided by the Act. 


2ſt. 25,27. The Judges ought. to take, Notice of Statutes which concern the 


2 _— 3 King and Queen. 

Finch 95 ; The Judges will take Notice of General, or Publick Acts, tho 
. b. they, are not plęaded; but not of Particular on private Acts with- 
22 98. b. Out Pleading. [See which are General and which Far tier Sta- 
2 Inſt⸗ 275 tutes, 4 Rep 70, 7 2 Rall. ese 7 8 0 001951 317 108 
3 abr. The * Erben of Acts of Parliament be PPE, to the Judges of 
2 Dr. *. - the Common Law, tho they concern things of, 4 Spiritual Nature. 


Saud. Dial 2 The * Title of the Act is no Part of the Aft. t. 
6 Reß iz. The Preamble or Rehearſal of a Statute is to be taken for 
2 luft. 611, Truth; therefore gaod ee and Proofs may be drawn from 
1 4 the, Preamble 0917 Rehearlſ: al ig av00 V: It eit an. a 48 

Fane $4487 The Words of an Act of Parliament muſt be taken ina* leu Sole. 


7 1¹ ages 80 
4 Inſt. 330. " Sentence, 4 which ins and ends with ſpecifyin Perſons and 


„ 


1 11. b. Things of an inferior Ran : „ ought not to be extended by General 
4 Inſt. 4, hy Werds to thoſe. that are Superior; as by theſe general Words): v7.) 


7 381. 5 And no other Perſ on or 4 halbe ver, Sc.. 15 got include ſupe- 
2 rior Perſons gr Things N not particularly. eee 


166, 457. econtra, 2 Int. 137. 627. BY rue Aula, uon zul 
. Statutes muſt be inter po by reaſonable ConſtruRtion, : accotding 
i to the Meaning of the _— : 5 * 0. up 8 
11 Rep. 34. e cnn na uon ings It 
4 Inſt. 330. 9. — 1 * v —— drains inns Na c 
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liek IIS n i Sarah.) 
- mm expof i in ie, 7 . 2 Inſt. 10, 11, 1360 139, 181. 
4 Inſt, 138, LE N KAnn AY JAY FILE Ex- 


by: Cuſtom thatrate to. be be gained by 
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ent Delays 1 5 
hing fo Nt ah = kh. 


5 — out of a Statute. 


E fry 24. d. 


Bk b: 1 | 


118 5end, 
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-| Getivral Weide Uf An Ac i Ene a ee To 7 1900 11 182 
| 2 N ee {Rs od FUR 5 0 fs 15 5258, 393. 
'&onfited Ped F 
3 Pane e 1775 . 4 WY We 15 Let, 5 i 1 0 8 

contfary, what is With b e Pin, { $65. d. 
Remedy, tho' It be = 4 the. , h 3 ab Lay oY Bs es j 
1 Penal Srututet ander 0 a va .-* 
The Conſtructiont bf. A Sa wh 6 107 i 
Michel and in Adviticement'of the" Remed \ 
In wol be coftries} that no dane NM ih bya aft 195 2 5 a e 
NiruRtion receive Datvage,” oe wel 11 
Statutes made to prevent Wn geen relle' ough k to i h 4 bare 82, 
favourable Interpretati6n,” bn 5 tall] 45 Kate a dT Tg Rep. 60. 
Acts of Parliament that e Red fon n, It im 1 ye tO 128, 129. 
be performed,  ſhilf be jud e e . 587, 


The ſureſt Conftrattion is 1 5 be Reaſon of the ®. 7 Dal Ny 5 Aas 
The Reaſon of the Law is the Life of the — f 2 Inſt. 148. 
® General Words will not always be allowed to tr be a gh — 


? Cuſtom or Uſage is a good Interpteter of a LAW. 1 5 7" ed 


Common Law muſtgive place to a Statute where t thwart, And 3 Rep. 4, ö 


* Old Statutes maſt give place to ne where they are contrary.: 27 A N bs. 


But an Affirmative Act ſhall not "repeal. a precedent e Act, 228. 

or the Common Law. 118 1 ITT Rep. 62, 

Acts of Parliament * againſt the Power of ſuble ent Parliatnenty 2 Sins 200. 

bind not. [Sed Vide Inſt: 8 1. u. concerning * lagna Charta] „t. 43. 
A! Paving, hen! 1s W to the I of the AQ, is void. 1 Rep. 47+ 


DB {77 . 
. * N a \ 
6-4 418 rr ( 40 1113. 
od . - bus \ - 


— d ande * 1 5115 8 

Br antecedentibus 1. el ft tima interpretatio. 2 Inſt. 37. * Baps: 7 + 0 

, Relatia fit ad proximum antecedens, niſi impediatur ententia. * 71. 

Verba paſteriora propter certirudinem adgi, ta, 4 Ke gue het | be Wa bent furt 
referenda, 8 Rep. 119. | nf NAV? , 

_ £ Generale dictum generaliter eft Wellen 2 Inſt. g.. l 10 n ( ) 58. T ; 
Dui omne dicit, nibil eæcludit. Ibid. e | 
8 clauſulu non Por rigitur ad ea gue heiler foot comprebenſa aut expre / /a, ; 

8 Rep. 11 
* ler oft ſpecialis et ratis eius generalis, er oft e 2 Inſt. 4 3. 8 LY 

10 Rep. 101. 5 
Quanquam lex generaliter loquitur, ceſſante ratione pote ft reftringi.. 4 Inſt. 330. 

5 92 omiſſus diſpoſition! juris communis relinguitur. 5 Rep. 37. 8 


IF heret in litera, heret in cortice. 1 Inſt. 54. b. 365. Gi | a. 
72 Juris non ſunt jura. 4 Rep. 46. 1 Inſt. 356. a. 8 Rep 86. 5 
mia ſubtilitas in jure reprobatur. 4 Rep. 7. | Aur IR. 


Summum Jus 77 ſumma i injuria. 2 Inſt. 495. 
Aguitas in paribus rationibus paria jura deſiderat. 1 lud. 24. 90 


* r ee eft xg — et off perfetia quædam ratio, que jus ſeriptum inter- 
etatur et emenda 


Ratio legis eft anima legis. x Inſt. 18 3. b. 191. 2. 2 Inft, 689. 
: eadem ratio, idem jus. I Inſt, 10. a. 191. a. 2 Inſt. 619. 7 Rep. 18. 
i milium difſmilis eft ratio. 1 Inſt. 191, a. 7 Rep. 18. 
1 ratione legis, ceſſat et ipſa lex. 1 Inſt. 70. b. 2 Inſt. 11. 3 Inſt, 330. 
Les poftertores priores abregant. 8 Rep. 137. 11 Rep. 62, 63. 
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bs . Ef Repeal is wok 
; 8 * e 1000, be e See 

1 911 1 45 ante. 51141 f to 1b 399K 
>1 terpretation. of (Statutes 7 Fur Thing are ty be 

. — : 217 : _—_— hſldered : WP. ha T a: Lawy / before 

2 the making. ot, 85 2. Wb t Was che Miſchief or. Doſect 

1-' : « Yot provided f Common aw. 1 . What Remedymhe! Sta- 

456 Pp 17 ads Rare, appoint nel, to cute the Miſck eee 4 The: true 

— . . on o N 1 £x 

8 007 Theſe are e is Grounds of the Laws: <3 "ak 
. 1 Lond. Fot tho they are uſually divided. ee only, (uz. 

vii dieb. 7 Into Common Law, Parti 

e been, yet unde th n 

bt Reaſon, the revealed Law 25 VOY . of the 
3 King „ and. the, Principles and Maxims. of the Law are included. 

1 Hu a WW Diviſion is moſt in Ule, and moſt congiſe, but it is obſcure. 
21g un. The e is * another Diviſion of our Laws more large than seither; As 
Je jt Kip e Prerogative or Crown Lazy ;, the Law and Cuſtom, of Par- 

887 e the Law of Nature; the Common Law; the Statute 

= __ "Law; reaſonable. Cuſtoms ;, the Law, of Arms, War and Chivalry; 
ma. 0 Eccleſiaſtical or Canon Law in certain Courts and / Caſes, z.; Crvil 

Law in certain Courts and Caſes; . Foreſt Law; the Law. of 'Margue 

aud. Reprijal 3 the lt of Merchants. [See Magna Cbarta, 

| 45 38. and 2 Taft. 57, Se.] The Law's and Cuſtoms of the Iſle of 
Ws ey, Guern mo, and_Ifle of Man; the Law and Privilege of the 
112 e this large Diviſion too may be reduced to the Com- 
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. 464 


mon Diviſion; into * 45 Law, Particular Cuſtoms and Statutes. 


All is founded on the Law of Nature or Reaſon, and the Revealed 
446 Le Gel as all other Laws ought to be founded. 
Upon theſe Laws, there are many Caſes ſolemnly Adjudged in the 
Bi igheſt Courts of uſtice, which are collected in the Books of Re- 
: ers c. * and have great Weight with the Judges in their De- 
bates upon like Caſes. Many of Theſs Reports ate as highly valued 
as the Reſponſe. Prudentum 3 the Romans to be found in 
the Digel, which were Authoritative. 
The 0b; of theſe Laws are, 1. The Perſons of which Eng- 
land is compaſed. 2. Their Eliatel 3. The Crimes and Miſde- 
meanors that may be committed by *. call d Pleas of the Croum. 


4. The Courts of Juſtice, ot Juriſdiction of Courts, and the Man- 


ner of the Proceedings therein. 


— 
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Periculaſum eſt quod bonorum Auen comprobatur exemplo, 1 Inſt. 81. b. 
Non eft recedendum a communi obſervantid. - 2 Rep. 74. I Inſt. 186. a. 229. a; 
Miaim mutanda ſunt, qua certam Ivterpretationem habuerurnt., Ibid. 
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A -, 7 2 %, 1 1 215 401 1 10 10 
{ Perlons 4 in NED Natural 1 
their Life, ow Age, Health, Liberty, A8 a 
1 e ae the bees of ihe Lang ng Eagle ab Per Orb 
Jons. 2. EI es.. 3. Crimes an emeanors, or hee f in their Nd 
the Crown, 4. Thi bf oo 0 MS. ** 2 
The Perſons, i to be con red. eir Natura 5 an 4 
Relative or n 2 JB. As 1885 2 FW nd 
A Petſon in its atural Capacity i is every, Man 12 10 In 
which Capacity the Law takes Notice. of its L. Bs ths 450 alth, 
Liberty, Good Namie or Repitation. l 299, Edt 
I. Life begins when an Infant ſirreth i in \ the Womb for if fa Wo-! Life. 


man is quick with Child, and killeth it in her Wok, and. 18 72 Inſt. 50; 
delivered of a dead Child, it is a 8 great Menge | not Rep. I 
Murder: But if the Child is is born alive, and greg 1 e H. P. C. 53: 
Sc. this is Mufder. The * Birth is uſually at the End of nide ſalar ö1 Inf. 123. b. 


Months after Conception, reckoning thirt 8.0 th h: 2 Cto. 541. 
Therefore if born Aer nine Mohihs, or 5 ORR bn Ye 

after the Death of her Huſband, 55 is not legiti ty We WER 
is the Time aſſigned by Law ; yet by | fect of Nov nt; tz: per- , Hind 
haps an Infant may be born © after 920 Weeks, 1 7 \ Accidedt at *z.Cis. 722 


P Y ? 
. : * 


the End of ſeven Months. See of Baſtards, ,ch m Ain 5 Bob. 
An Infant in ventre ſa mere (in the Mothers Ws 8 6 be hal Sed. 161. 


poſed to be born to many 2 
Car. 2. ch. 24. ; 


1. 


77 4 | 4 
[By the 10@ 11 W. 3. chap. 16. K Fry re,engh 
to take Eflates, as if born in their Father's' Li eas þ FE = 
ſeal be no Eſtate limited to Truſtees. after the; eaſe of the IO 25 
fo preſerve the contingent Remainder, &c. I WA 


1&9 101 „ 


As the Liſe of eyery Man!! is under the Beben of th Law,. 
and all Wrongs againſt it are puniſhed : So the Members 45 every Sub- 
ject are under the Protection of the King, that he may ſerve him and 


his Country: * Therefore, a Rogue for cauſing his Companion to « « loft. 125% 
ſtrike 4. & b. 
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dicted and fined, with his Companion. 

2 Rep. 48. There is a Civil Death as well as a Natural 8 bIf a Leaſe 
is made during Sfe, it eri . e Death, as by 
entring into Reli ion. But if the i548 Have and to Hold 
for the Term of one's Natural Life, it is — 12 be determined by a 


Civil Death. 
bee e. 
ire [6] 


x 
Fm KD ae ta be Ba ade 
ng to the Se Ghich $ molt apparent, and doth m prevail, 


zl 257 1 8 includes both Man and Woman; and a © Virgin is inclu- 
* lait-243-d. Jed under the Name of Mulier. 
see che Statutes concerning Nomen, hel will be cited again 
in a proper Place, 3 H. 7. ch. 2. 4 & 5 Pb. & Mar. ch. 8. 8 Eliz, 
com 4. 29 Elz. chap 9. 77 NI. chap. 6. 3G 4W.& M, 
chap. 9. and 24.] 1 
III. Full Age of Male or Female is at Twenty-one Years. 8. 


2 2 104. e Dope Wea Day abt is bon, for there miu 


ry, And 5 SKA le 59 January Nu s 
= _ ON pn es, his Wi f. his real Eſtate 
= Tt ' 7 i 


ay e w - 5 * | 11 and the Deviſor. Was 0 . 
ei la3gb. 2 5 000 11 al Computation are Sek 


d ; Inſt. p8;ib. 2 h A May ge divers” to 5885 Fofpoßs; ; at Twelve he 
*iight to take be Oath öf Al Nane; at Fourteen: he may conſent 


to Marriag F chooſe, his Guardian is af, Mo of Diſcretion, [make 
A Wilt of his Petſonal Eſtate. Gab R 4. ] at Twenty-one may 


Alien his- Lands, Gobds and ce * 1 before. A Woman 


had Seven Ages, for Jeveral Purpoſes ; but. now the Law is: altered, 

Md ' "bath but Th. At Ni e Years of Ag e he may have Doyer; 

92 , at IP: welvi {tie may Wnltpt" to Mig ; fake a Will of her Per- 

* Foal: 0 5075. ND. 74. J at Fourteen ſhe is at Years of Diſ- 

22.24 cretion mt hook. a Gvirdian; at One and Twenty ſhe may 

Kenn eee CATS 

N 'Before the Aye of 80905 A Man. or Woman is call'd an In- 

ha n and before ſhah Age, any * Deed, or other Writing, may be 

172.2. 380.b. Woided: Matters in Fat, eit er within Age or at full Age; but 
3 Matters of Record. a8 Statutes, Fines, &c. only during Minority. 


ro. vg. Fut if an Tnfant appears by. Attorney, and a Recovery is had a- 


* * gainſt Him, He n by Avoid it by \ Writ of Error after his full Age 
-1% > fat” it halt be trĩ by the Countty, Whether he was within 4 
when He made the Warrant of Attorney! A | 
© Though an Infant cannot alienate any Lands, Goods or Chattels; 
x; luft. 172 4. yet he may bind himſelf to pay for his * Neceſſaries, as Meat, Drink, 
Apparel, Phylick, Inſtruction, &c. But if he bind himſelf in a 
Bond, or bther: Writing, with” a Penalty, for the Payment of any 
of theſe Neceſſaries, th © Bond ſhall not bind him. Otherwiſe, if the 
Obligation, or a Bill, is for the! very Sum due. Vet if he borrows 
Money during his Infancy, and 45010 it to buy Neceſſaries, and af- 


terwards attains his full Age, and deviſes Lands in Truſt for Payment 
of his Debts: this Pebt (hall be paid. 1 Vins. 558. 


if "eng. 14 is not liable at Law, becauſe he might have 
101 waſted 


. has 
——_— = +» 
ok „irg 
— * 
y  %@ 2 hy 


or ie tft Hand,” thereby fo have a — io beg: was in- 


Man 12 born the fuſt Day 


If Ke” borrows Money to pay a Debt for Neceſſaries, and applies 


Laur of. England. 13 
* . — — — 
waſted it. 1 | Salk; | 757 But bee liable in Equity, and — ek 3 xt 
of the Money ſtands in the Place of the Creditor For 8 2 
I. Wms.. 5 59. 1 De F203; SAY rnd if. fil s 
He-is./liable-to Coſts! at Law, Bad perhaps in Be 3 An 
298. * He is bound by All Conditions, — and Penalties iti hh 1 Inft. 233 b. 
Original Conveyance,” whether he comes to the Eſtate by Grant or 2 b. 380:b 
Deſcent; except that of Doubling the Rent for Non- payment. Idee 
the Statute of Merton, chap. 5̃.] He ſhall be alſo puniſhed far doing 
or ſuffering Waſte, When P for Life or Vears. Nay, the Law 
gives him a Capacity to b/purchaſe without: Conſent of any other, » r Inf. 2. b. 
for it is intended for his Benefit: Vet at his full Age he — N 
agree to it and perfect it, or without any Cauſe alledged waive or 
9 diſagree to the ſame ; and ſo may his Heirs after him, if he agrees | 
. not to it after his full Age, If He is an Executor, He may give 2 N 
3 Acquittance on Payment; not without Payment. tar 
By the 5 Eliz. ch. 5. An Apprentice ſhall be bound by. bin Inden- 
ture, notæuithſtanding his Nonage. [See 12 Car. 2. ch. 24. Of the 
Power of a Father under Age. By 2 Ann. ch. 6. Fellen, S 
are empowered to put out 5 Boys of ten Niers of e e ent * 
to the Sea- Service. cs od I 
By tbe 7 Ann. chap. I 9. Infants ſeiſed vr - poſſe fed. of Eftates in- 
Fee, in Truſt or in Mortgage, are waved to make en of 


ſuch Eftates, &c. 
As to an Infant's Right to an | Eſtate, f Naticlaien ſhall not kind * Lit 402. 


him ; nor any Laches or Lack of Diligence, or Negligence, be im- 1 
puted to him during his Infancy, except in ſome particular Caſes. 1 Wi. 518, 
Courts are ſo tender of the Intereſts: of Infants that where an Infant 
Heir by Anſwer in Chancery inſiſted, that being an Infant, the Parol 
ought to Demur, &c. It was ordered accordingly, although the In- 
fant's Counſel offered to Waive the Objection, as Prgudicial 2 50 
Infant. Caſes in Equity: temp. Ld. Talbot 198. 

And if a Father in low Circumſtances is — to marry his own 
7M Child improperly, the Court of Chancery will interpoſe. 1 Vms. 70 5. 
” A Legacy being given to a Child, the Executor pays it to the Fa- 

f ther as Guardian; this is a Miſpayment, although the Teſtator 
| had by Parol, on his Death-Bed, directed it ſo. | 1 ms. 285. 
1 Laches ſhall prejudice an Infant if. He preſents not to a hurch 
1 within Six Months: For Lapſe ſhall incur. So in Caſe of a Fine, where 
"28 the Time begins in the Life of the Anceſtor. In Caſe of an Appeal 
_ of Death of his Anceſtor, where He brings not his Appeal within a 
= Year and a Day, Cc. as ſhall be obſerved under thoſe Heads. 
4; An Infant, or Minor, ſhall Sue * by Prochein Amy (his next g. N. $ 75 
Friend) or Guardian; [See Weſim. 1. chap. 47. Meſim. 2. chap; 15.] 1 Inſt. 135. b. 
4 but always Defend by Guardian. The Coufſe hath been to allow 2 Inſt. 261, 
wo: | One of the Officers of the Court to be Prochein Amy, or Guardian, =_— 1047 
1 if a Guardian hath not been particularly appointed by the Father, 185. a 
Sc. [See the 21 Tac. I. chap. 13.] But if an Infant joins with others * 640g 
of full Age, and ſues in auter Droit (or i in another's Right as Exe- i 
cutor,) he may appear by Attorney. 

If Huſband. and Wife are ſued, the Wife being under Age, ſhe 
muſt appear by Guardia. | 

omar nn On yn 
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*Negligentia ſemper habet infortunium comitem, 1 Inſt, 246. b. þ 


> > FY CP | 


An Inflitare of we Book I. 
9 . che Alt of un Infaiit ſhalk not derimputed to 
£4 ab. | king no not in Caſe of High/Tteafſon; 'ty{heris of the Age of Fours, 
1 Inft. 247. b. teen; which (as hath been faid) is accounted the Age of Niſcretion. 
3 Inſt. 4,6: In {ome Caſes of extraordinary Malice, an Infary under 14, comes 

4.88 within the Cenſure of the Dawu Hal- P. G. 4. Sigg. 1 3394: 

_ Health is e either uy the Hebe a he. Hach or 


Mind. tj on 7 of) 16 
Boch. dk 


'The Lay nde Health, or the. Diſcaſes, af- the 
it allows of Eſoins (or Exummies, Excuſcs).-upon- the Account of 
Sickneſs and Danger of "Travelling, for not Antwering in real Actions, 
or for not coming to perform Suit i in a. Canti- Baron; or when a; Writ! 
F. N. B. 23. is granted De Leproſo amovenuo to a Pariſh, 10 remove a Leper, 
18 7 4 b. es See the 1 Fac. 1. chap; 31. An Ar for Ordering Perſons in- 
447. facted with the Plague, and the 7 Geo. I. chap. 3. For the nen 
mance of Qyarentine. 1 Geo. 2. C 13. 6. Ged. 2. c. 093 
But it is of more Uſe to conſider. the Diſeaſes of the Minds. 
Ille chat is Nun compos menti$ is. diſeaſed in Mind. Nan co 
* 1Int. 246. b. nemis (for that is the moſt ſure and Legal Mord) is of fur — 
„ Hep. 12 1. An Ideot, or Natural Fook or one of enſound: Mind and Me- 
mory from his Nativity. If he hath ſo much Nnowledge that he 
can read, ot meaſure an Ell of Cloth, or name the Days of the 
Week, Gr. whereby it may appear that be bal lame Light.of Rea- 
ſon, then ſuch a one is no Natural Fool. 
2. A Madman, or he that by Sichneß, Gg. or other Au, 
hol loſeth his Memory, or Underſtanding- 
z. A Lunutict, that hath ſometimes lucid Inqermhlac: "He: is Non 
cane mentir ſo long as he hath not his Underſtanding. 5 271 
4. Laſtly; he that by his own vicicus Act depr oak; himſelf. of 
his . and Underſtanding for a Time; as he that is drunk. 
This kind of Non compos menti3 ſhall give no Privilege or Benefit: 
But what hurt he doth his Drunken neſs mall aggravate, tho” it is 
too often made Matter of Excuſe. | 
"Now every Deed,” Grant, Cc. which intdade by one acecunted 
4 Lit. 403, Non compos mentis is 4 voidable, or may be made void. And yet it 
196% „„  ſhall-never be avoided by himſelf, becauſe when he recovereth his 
1 Kap 247-2 Memory he cannot know what he did when lie was Non cane; and 
contr. becauſe no man of full Age ſhall be received in any Plea to ſtultify 
ho wn bon! or diſable himſelf, i. e. in Civil Caſes : For in Criminal Caſes, as 
©1 Inſt. 247.b. Petit Treaſon, Felony, Fc. his Acts ſhall not be im puted to "Frag 
1 4 215. But the King may avoid a Deed, or Grant, for the Benefit of the 
> Inſt 247. Ideot. -* All Acts which he doth concerning his Lands, or his 
a. & b. Goods, in a Court of Record; ſhall bind himſelf and all others 
ha” - Mts claiming under him for ever; by reaſon of the Inconveniences that 
8Rep. 42, 43. might follow. But Acts done out of Court, in ſome Cafes,” ſhall 
At. 24 247-2. bind only during his Life, his Heir having Liberty to avoid them. 
- in. 483. In ſome Caſes his Acts ſhall bind him and his Heirs... [ Qzerre, Whe- 
ther Relief cannot be had in a Court of Equity, againſt: His Own 


Act, by 9 that has recovered his r eee :] A Nor compos 


"Ti 


ment1s | 


N i: A 


P * 
7 7 ' " . " F : 5 Y : 4 ” 7 . 
*. 4 "#20 1 + <_ +44 as — "0 OF” WP | "OFT Po La. MAT 4 r 444 1 
— * 
a 


— 8 . : 


Nemo contra factum ſuum venire poteſt, 2 Inſt. 66. 
Actus non facit reum, niſi * it rea, 1 Inſt, 247. b. 


A 


CHAT I. \ Lawn, of Englaod. 


mentis may * 7 Lands without Conſent of any — and 1 Taft. 2. P. 
he himfelf. cannot waive it; but his Heirs may. 
The King is General Guardian of Adeatt, Machen — Lung 
[By 4 Geo, 2. ch. 10. Laeots and Lyunaticks ake- enab, | ee 
uſt and mortgaged Elass by Diretion 1 the awe] 
TH 


By the Statute De Preropativa Regis on 17 Kd. 2 chap, « 
King ſhall have the Cuftody of the Lands of an Ideot, ny,” 
Tool, tabing tbe Profits thereof during his Life, - without © Ale, 
and finding him Neceſſaries : And after | n A 1 Lech Are A 
nn nene ten right Ran Abe | 
This Reaviiee dom not refer to an Idect by 1 or. qua 
pores” The King ſhall have the Cuſtody of the, Lands of an Idęot 
during his Life, becauſe there is no Hopes of his Recovery: 15 
therefore he may let them to Farm rendering a Rent. 
Though che Statute gives only the Cuſtody of the Landi of an 
TOO from his Nativity, ho King ſhall have the Cuſtody of the 2740 | 
and of the Goods and Chutteli, as well as of the Lands; erorpt the, e 
e of an Ideot holden by Copy of Coutt-Roll: For it would #4 Rep. 12% 


be pry judicial to the Lord ef the Manor, if the King ſhould e — | 
BN nn of Lands holden, by Copy, * Ses 3. 


Bu rde 17 Ed. 2. ap 70, The King Goll G abe} the, Lande 
of Lunaticks he : /afely. kept without Waſte, and they. and their Fa- 
milies maintainad by tbe Profits: Aud the Reſadus ſhall be kept far 
their Uſe, and be delivered unto them. when they come to their Regt WY 
Mind. 1 15 Geo. 2. ch. o. to. hinder their Mareying.] *. 


This Statute torkdclhors but a Hesteration of the Gerben Lew) 
ſays, Alſo the King ſhall provide, &c, which ſhews be hath, not 
the Cuſtody: of the Landi or Body of a Lunatich, as he. hath; of an 
Ideot: For they may recover their Memories, which an Idedt is not 
preſumed to do. So that the King is Guardian of Ideots Lands wn. | 
out Account,” and of Lunaticks with Account, | * Fox-if the King pro, © 4 Rep. 127; 
videth one to have the Care and Charge of him that is Lumatich.; 
or if one of his on Head taketh upon himſelf dhe Guardianſhip of 
one that is a Lunatick, he ſhall — accountable 0 him as Wuff, 
or to his Executors or Adminiftratare: 1199: 

When an Ideot doth Sue or Defend, he mall a; appear in Per. *r Inf. 135 b. 
ſon. The Suit muſt be in bis Name; but it ſhall be followed by 4 Rep. 124. 
others. When he doth ſue or defend, He tall not Appear by Guar- 
dian, or Prochein Amy, or Attorney. So a Madman or Lunatick 
maſt ſue in His on Name; but if an Action is brought againſt a 
Madman or Lunatick under Age, He ſhall appear by Guardian; 
and by an. Attorney if of Full Age. If an Heir is an 1geot of what 
Age ſoever, any man may make a Tender for him, the Law in "nt 
this Caſe - being grounded upon Charity. 

Upon a Writ returnable in Chancery, an Ideot or L may 
bs examined, whether Ideot or Lunatick, or no? And if it is found 9 Rep, 31; 
he hath Underſtanding, the King's Commiſſion i is utterly void; 


By 
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By the 12 A Sell 2. a 23. 0 — 2. c. © Aebenete, 
o Madmen, may 'be 1 chap, by the Warrant ef two Juſtices, 
qirected to the Conftables, &c. and locked up and chained, if their 
Settlement is in tbe | ſame Pariſh: Otherwiſe to be ſent to their laſt 
legal Settlement ; and the Charges ſhall be paid out 28 the Madman $ 


Bla, F be hath any, 7 f none, 'by Phe Pari _ ar oft 


Liberty. V. W conte in a Power to do as one Giinks fit, unleſs re- 
15 firained by Force, or the Law. * Impriſonment is a Reſtraint of. a 
2 Inſt. 90. Man's Liberty under the Cuſtody of another. One may be lawfully 
v Inſt. 53, impriſoned by the King's Writ, &c. or unlawfully. An unlawful 
482, Impriſonment is not only an unjuſt Impriſonment at the firſt,” but 
when one is detained longer than he ought, © though he was at firſt 
lawfully. impriſoned. For if a Sheriff, or Gaoler detains a Priſoner 
in Gaol after his Acquittal (unleſs it be for his Fees, not for Meat, 
Drink, or Lodging) this is an unlawful Impriſonment. An Action 
of falſe Impriſonment doth lie againſt a Bailiff for Arreſting One after 
+ 2 Inſt. 492, the Return of the Writ is paſt, it being now without Writ. He 
g. ©. thats put into the Stocks, or is under an Arreſt, is ſaid to be in 
- oll. Abr. Ppriſon. Unlawful Impriſonment! is ſometimes called Dureſs of Im- 
47 Inſt. 482, priſonment (from Durities) * where one is wrongfully. imprifoned or 
n detained, till he ſeals a Bond, &c, But not where a Man is lawful- 
4 ly impriſoned - for another Cauſe, and for his Delivery ſeals a Bond, 
&c. nor where being arreſted at the Suit of another; and in Priſon 
=: Roll. Abr. On ſuch an Arreſt, willingly ſeals a Bond to a Stranger. A Son 
2 thall avoid the Action by Reaſon of the unlawful Impriſonment of 
His Father; a Huſband by Reaſon of the unlawful Impriſonment of 
the Wife. 80 If One's Beaſts are unlawtally impriſoned till He Seals 
1 Inft.162.2. a Deed, He may Avoid the Action. So if one is under a juſt * Fear 
253. b. of being impriſoned, killed, maimed, &c. and he ſeals a Bond to 
him that menaces him, it is Dareſs per Minas, and in both Caſes 
he may plead: the Durs and avoid the Action. If it be only a 
PTDhbreatning of 2 Battery, which may be light, or to take away my 
. Goods, or * burn my Houſe, c. this will not make the Deed made 
upon that occaſion' to be by Dureſs ; for there One may have Satis- 
faction by Recovery of Damages. There muſt be ſome Threatning 
of Life, or Member, or of Impriſonment, and to the End of obtain- 
ing the Deed, and thereupon the Deed muſt be made. To threaten 
another to kill or maim, or impriſon him if he. will not ſeal a Deed 
to a third Perſon, and thereupon he do it, this is as voiddlc a8 if 
it wete made to the Party himſelf.” 94 6550 
Even /awful Impriſonment is ſo far pitied, that by ſeveral Sta- 
totes; as well as by Common Law, Defaults are ſaved on that 
Account. | 
£1 Inft. 124. b. The 'Law * fryonrs? Liberty, and/ the Fieedoa of a Man "0 
_ - acl Impriſonment ; and therefore kind Interpretations ſhall be made on 
9 Rep. 56. its . WA a Kana is Wer e he may have an 
. 1 „ion 


8 -* 
* © . 4 * 
LY . : 
———_— ——_— . _ 6 a. a. th. 
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Neno tenetur ar 2 infornanii et  periculis I Inſt. 162, a. 253. £ 
Talis debet efſe metus, qui cadere poteſt in virum conſlantem, non meticuloſum, 


Ibid. 


Qui non cadunt in conſtantem virum, vani timeres ſunt. 2 Inſt, 483. 7 Rep. 27, 


8 


— — 288 — 3 ts 


Crar, 2 ad Lawdf -—— -—— 


of Treſp aſs * falſe Impriſonment, and recover Damages 
Or he may Ha the Writ of Habeas Corpus, and upon 5 of * 2 Inſt. 5 f. 
this Writ by the Gaoler, ſettipg forth by w he was committed, 4 Inft. 182. 


and for what Cauſe, · He ought᷑ to be Aba d if it appears to be | 
againſt Law. {See Magna Charta, chap. A But if the Caſe be 


doubtful, he may be bailed. If e Iops ed, fee Of! Bo Y 


e ſhall be remanded to the Friſen, or rr 
t l. cen Tad F. Id Adar V1 a „cuir 
The King cannot ſend any Subject of England * againſt 1 d 2 Inſt, 47, 

to ſerve him out of the Kingdom; for that would be*Bahiſhment : Fa Abr. 

No, he cannot ſend one into {reland, againſt his Will, to (ere as 1555 333 

* Been there. * fe 7 Rep. 7, 8. Calvan's Cale] N 1018 ads 


5 "By * 31 Car, +% chap. 2. _ [called the Habeas Cor jos FT and 
entituled, An Ad for the etter. ſecuring the Liberty of the. Subject, 
and. for Prevention of Impriſopment bey ond Seas. ] A Priſoner Ba 
have an Habeas Carpus from, any 15.855 returnable immediate ly 
(unleſs committed for Treaſon or. Felony, Plain ly and etially ex- 
preſſed in the M. arrant, or for other Offences not Laila ble)..a Fay s pon 
Certificate: of the Cauſe of. his Impriſonment, may. be d iſcharged 
Bail, te appear in the King's Bench next Term, or the next A. 
or Seſiont, or General Gaol- Deli very, or in 4 other Court * e 
the Offence is cogniaable. r 
And Perſons committed for Treafo on or „ Felony, x plainly a ql 7 5. 
44 expreſſed in the Warrant, upon, Prayer in pen Cou rt rf F. N 
meet of the Term, or Day of the Seffions of Oyer and Terminer, 7 ES 
Gaol-Delivery, fo be I to Trial: If not ndited the next To erm, 
or Seſſions, after ſuch Commitment, ſhall upon Morion the Iaft Day q * Ant; 
the Term, or Seſſions, be let out upon Bail; 147% it appear upon Oat "14. 


_— ” | —_—— — n 


— 


— 


that the King's Witneſſes could not be ready that Term; or Seffions > © 
And if ſuch Perfons, upon ſuch Pr ayer, ſhall. not be indifed. or 4 
tried the ſecond Term after Commitment, they ſhall be diſcharged. WELD 


A Subject committed for any Crime, ſhall not be removed into the 4-13 od 1 
Cutody of any other Officer, unkf by Writ, &, ! 22 
: This Ae ſhall not extend to_ any Perſon charged in. any "Civil © . 
* This Statute has been ſeveral Times ſuſpended by WEE .:-- tt , 
Parliament. The laſt Suſpenſion was by 20 Geo. 2. 'chap. 1, See of 
Prænumnire, Book 3. chap. 3. and ſee of Habeas Corpus, in the cr. 1 
Aloru⸗ of Writs, Book. 4. chap. 4]. . e 


VI. The Reputation alſo of a Perſon is under the Proteckon of aan. 
che Law : For Perſons in their Natural Capacity, abſolutely and 
imply conſidered, have an Intereſt in their Good Name: Scandal 1 
and Defamation are injurious to it. But defamatory Words are not 264 d 2 
actionable, otherwiſe than as they are a Damage to the Eftate' of 
the Perſon injured :; The mere Contumely is of little Conſideration, — 
A. Contumely, or Scandal againſt. the King, a Peer of the Realm, 
or a Magiſtrate, is. eſteemed to be of. a heinous Nature. [See of 
the Nobility, chap. 4. Of Libels, Book 3. Chap, 3. Of Action, 
on the Caſe, Book 4. chap. 4] . 
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of e "ES, 5 er e or Civil Ca. 
acitier: And therein of the . and 


ws: are | N vou . 
x Fein in is at ve or EG Eggert * eder the King, 


Of pedo i 
— — or oh Subje 4. K Fubjeck is either of the Chrgy, or Laity, No- 


Sl or Com moral and. ſome amongſt the Nobility and Com- 
monalty, "of i Military State. And more particularly, a 
Petfn | in A 2 Cl Cap Pacity 1 1 Maſter of a Family, Huſband or 
Wite, Parent. ot Chi 25 Auceſtos of Heir, Laudlird or Tenant, 
uards ian or Minor. AﬀterWwards a Perſon may be further confider- 
ed in 92 5 Puhliek Me, e F, &c. And laſtly, a er 
Hop, 1 is eſteemed a Prrſon in Law. | 
dd of a Perſon in a Civil Capacity, ſhall be given in 
Wal tha ters to the End of this Rift Book. And as a Perſon is 
to be cꝰnſidered as King br Subje?, Fe. It will be proper 0 ſpeak 
| the King, boy Fo Conſort the Queen. my 
The Ring is the Head of the Common-Wealth, immediately 
God, .a 257 the only Supreme: Governor. [See the 24 H. 8. 
Nit 5 K 6. rhap. 21. 1 Ex. chap. 1 I 1. coup: 1], 
| "taking the Imperial Crown upon Mar, all > Attainder * 


4 4 * 1068 is pute. 1 00% Jars, without any Reverſal, He cannot 
© Plowd. 212 NY or; Oe © under. Age. th bien thete is no © HEEL, 
+ 0 * Sli ENCE 1 hed"; Folly. mg 

7 Rep. 10, 12. 12 IS. his b Pre erogative to malte War or Peace. He! is the © Fvontdhn 
« Finch 82. 30 fall For ; has the ſole Power of conferring Honourable Titles, 
r Inſt. 41. b. has the Choice and Nomination of all Counſellors and Officers of 


: : za 8h State. 4 He may create Biſhopticks, Deans and Chapters, Univerſi- 
1 ties, Colle es, Counties and Cbuntis-Pataine, Cities, Boroughs, 
9 Fairs, 9 55 Foreſts Denizens, * He can put a Value to the 
© Plowd. ( in 3, or it is og TCoined by 118 th ne Authority, or Fo- 
1 reign Coin is made Current kg by his Proclamation. To make 
a. & b. Money, the Law gives the King all Mines of Gold and Silver; or 
3 * te the Gold and Silver in the. Mine is of the greater Value, See 
. 236. "5 M. chap, 30. 5 N, & u. Chop. F.] and Liberty to dig i the 
5 Rep. 114. Our Houſes of. N but not in His Beling Houſe. He is the 
ir Rep. 82. Gener⸗ an, of all Tdeots and Lunaticks. [See the 17 Ed. 2. 


18 ua 
4 "0 chap 575 e 18 a © Cotpotdtion, or Body Politick ; and when 
? 4 4 43. the Ro 75 1 50 y Politick of che King doth meet with His Natural 
py - + ge C: pacity, 1 is dere in the moſt Worthy. li” ſee Of The Court 
7 Rep. 1 the of L ancaſter, Bob 4. chap. 2.] He never * dieth, 
. 9. b. * it is ſaid, the Demiſe of the King. The Judges will 


take Notice, e officio, of the Day of the King's Demiſe. 2 La. 
Raym. 811. 

But more be He hath a Prerogative with reſpect to 

Church Affairs, with relation to the Parliament, to Property and 


® 1 loft. go.b. qui in Courts, Grants, Eſcheats and Forfeitures, * His Prero- 
8 gative 


em — att — —_— * 


1 "IL ow of England, 
oh RE 55 N Heben and Privits eges & which! 7 be 
Law giveth the Crown: Tt is Part of the Laws of 2 21} O11 - Ir Aro 
1. The King's Power in Ch##ch Affaits does appear, in thit He K 
the *Supreme Head of the Chufch, "and RG Ordinary, to whom * In: 355, 
_ the laſt Appeal is. made.” OH WE hap. 19, 20, 26 522 8. - 326 : 
chap. 1 3 H. 8. chap. 12. * . ard ſer the Or diht | 
tion of P/ifts and Kin 255 ] His Mech kae and Iajunctions 
Reformation, Order and Correction in Matters of Religion, are 6 
be obeyed.” He bas Power to call a National of Provincial Cgun- 
cil; and by his Licence and Royal Aſſent, * thade in IP 2 2 F 
cation concerning Eccleſiaſtical Atkins obtain the Force of Fakes 
[See Of the Convocation, Boot 4." chap.” f.]. He can create Biſh6- 
pricks, Deans and Chapters, as before has "the ſaid; and hath. the w 
ſupreme Right of Patrbiiage all over RN [$6 of Atdvoujens, © * 
Book. 2. chap. 2. He is the Founder and Patron of all the Biſho- .--: + 
pricks ; none can be choſen Biſhop but at ts Nomination. The Cu- 4 N. B. 32, 
ſtody of the Temporalties of Ser 'Archbj ſhop, or 'Biſhop „belongs 2 Si. x5. 
to the King during the Vacancy' of the See ; and be may e to © 1 Inft. go. a. 
a void Advowſon, when the Temporalties are in his Hands. When Inge 
he founds a Church; Hoſpital, or Free Chapel Donative, it is of 2 Roll. = 
Courſe exempted from the Ordin „though no ticular Exemp- 230 
tion is mentioned; and the Lenf K Guaneellor viſits che ſame. i He 
may alſo exempt any * Eccleſiaſtical Perſon from the Juriſdiction of © 5 Rep. cv. 
the Ordinar 97 as he has the Archdeacon of Richmond. He may OY 
by Charter licence any Subject to found a Church, or Chapel, and "ink. 344 a. 
that it ſhall be Donarive; and viſited by the Founder! and not by 0 
the Ordinary. A Church is not full aint the King till It Etion, 3 IInſt. 105 
though Inſtitation is a good * Plenarty againſt a common erſon. . 
He ſhall have the Tithes of Foreſts and Places Extraparochial; and $ Rep, 15. 
becauſe he has the ſupreme Eceleſiaſtical Juriſdiction, He IN 2 Inſt. 647... 
a ſufficient Paſtor for the Place which is not within any Pari Re ,.. 
ſee the 2 & 3 Ed. 6. chap. 13. and 2 Ift. 6 Ly J He may grünt hee 
Titbes too by Letters Patent. | 
The King's Palaces, where his royal Perſon reſides, ate "exempt i 3 Int. 141, 
from all Eccleſiaſtical Jutiſdiction- | 
2. It is the King's Pterogative * to call, continue, and diffolve the & Infſt. 3 8 
Parliament: And here ! tho' an Act paſſeth both Houſes of Parlia- 1 +; 21 
ment, yet it is not a Law before the Ro al Aſſent is obtained. * At 45 bc 1 2 
3 Law He may diſpenſe with a Peril Statute, in reſpect of 7Rep. 14, 36. 
Time, Place and Perſon, wherein all his Subjects have not an Inte- 5 | 
reſt, tho' the Statute ſays ſuch Diſpenſation ſhall be void. He may ; pry ep/'88. 
diſpenſe with a Perſon diſabled by Act of Parliament, and make a 236. 
new Grant with a Non-Obflante, when any thing i is prohibited fab ! 4 Inſt. 135. 


modo; as upon a Penalty given to, the Kin 2 * not when' it is an ab- Ny Abr. 


ſolute and direct Law. He may licenſe * rohibited by Sta- 2 Inſt. 99. a 
tute, that are 4 Mala T's and not as in 15 ſe. WES fee 3 Roll =” 
the 21 Tac. 1. c. 2. chap: 2.]” | ds of Pattie 179. 

ment do not bind Abe King unleſs” Be is echih named; or unleſs inch 2349 
they concern the Oc aft 1 ſu ppreſs Wrong, take away e Finch 2 34+ 

Fraud, or prevent the Decay of Rain. | The Common NP 7 Rep. 32. 


11 Rep. 68. 

A? SiH 6 Ul ys | FA & 2 Inſt. 359. 
= — 2 a .. 19 Rep. 14 

11 Rep. 71, 


ee eft mali grobileti * relaxatio, atilitate rx water Ponal 72. 
99. 2. . 2 Inſt. 681. 
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Tan Ie af the Book 


No, e or ” Perſons, Bodies i Politich or Cor 7 do not bind bim, 

” 7 2 32. tho the Statũte is in the Negative: But may take, Benefit of 
25 5. 5% any Act, tho he is not named. 

3 Iaſt. * The King's '® Proclamations, . in ſome * 4 are to 2 taken 

z 743 | for WS, as in calling or diflolving the Parliament, declaring War 

cilw. 116. 

an; Peace, | Be. But He cannot by His Proclamation introduce new 

Laws, contrary to thoſe eſtabliſhed by Common or Statute. Law. 

When peu Statutes bave been for a Time diſcontinued, the 


King uſually —— Notice by Proclamation, that ſuch Statutes for 


ef b. the Time to come ſhall be put in due Execution. None may make 

any Proclamation without the King's Authority, except Mayors or 
ſuch like. Governors of Towns by Cuſtom or Privilege. 

Coneerning the King's Adyantages in reſpect of Pr operty and 

N Inſt. 139.b. Saree in his Courts, He 1s ſuppoſed to be * preſent in all His Courts, 

3 Inft 431. and on this Account the King cannot be nonſuit. No Action lies 


* 1 againſt him, for who ſhall. command the Kiog? A Petition, in- 
ſtead of 3 "Adtian, wuſt be made to Him in Chancery [or perſo- 

. . nally; ont of Lord Somers 18, 127, &.], but Proceſs. ſhall go 

ut aaf the King's Grantee to maintain his Title. Againſt the 

* Te 76. 1 4 there can be no N or Occupancy. General Acts of 
ky * $1: "Limitation do not bind Hi! He cannot be a * Jointenant with any 
2 Rep. 74. One; for no one can be e — * ith Him. He cannot be Tenant in 


5. Finch 93. Common of an, entire "Chatict. *crſonal, but ſhall have the Whole. 
> 1-Inſt! 6: * There is no Tenant at > Sufferance againſt the King, for it is Intruſion. 


alt ede Where, the Title of the King - 


1286. Ho and a common erſon concurs, the 
5 5 Title of the King ſhall be erred, The King may grant particu- 


lat Protections, or take bis: Debtor. into Protection till his Debt is 
1 Inſt: 130. 6. pajd for be is to be preferred before any Subj ject, tho” his Debt, 
2 — Oc. is laſt. But no Protection (hall be 7 againſt the King. 
+ Loft, 144.4. 125 . 8 5 f Stat. 3. chab, 19. 1 Rich. 2. chap. 8. 13 Rich, 2. 
33 H. g. chap. 39. and ſee of an Executor, Book 2, chap. 6.] 

=:1Inſt. 143. b. = The Kio may reſerve, Rent to a Stranger, ſue i in what Court be 
1 pleaſes, N50 is not bound to make a Demand or Tender, where a 
': . : Leaſe. is made reſerving Rent with a Clauſe. of Reentry. . A Choſe 

1 Wms. 252. in Aion (or a Thing recoverable b Action) may be aſſigned By and 
Jo the King, as Debts due, Cc. dee $17 9. I. chap. THY No Di- 

* 2 Inſt. 131. ſtreſs can, be made upon the King's Po * but be may diſtrain 
., — out. of his Fee in another Land of the fame Perſon for his Rent- 
— charge, if the Lands 1 in actual Poſſeſſion and Manurance of the 

y 


119, 
5 Rep. 56... ſame Tenant, not if are in the Hands of an Under-tenant ; yer 


18 wid the. Grantee: of the King hath not this Privilege. He may alſo take 


*rInft, a Diſtreſſes in the High-way, or Common ſtreet. An Heir ſhall pay 
the King's Debt tho not named in the Bond, Cc. The King is not 


"> 184 1 713 bound by Sale of Goods in ? open Market. * If one gives Land to 


: 10099: this King by Deed inrolled, A Fee - ſimple doth paſs without the 

Inſt. 90. 1 Words ns b or Succeſſors. Goods and Chattels may go in * Suc- 

cCeſſion to the King; not to any other ſole Corporation. Judgment 

« Finch 460. is never Final againſt Him, but is with a Salvo jure Regis. [See 
2 Inſt. 282, Quo Warranto in = Catalogue of Writs, Book 4. chap. * 

MW 4 When any of the King's Goods come into the Hands bi: Subjects 

ſo as they are Accountant for them, their Land is chargeable for 


the ſame, and ſubject to the e King's Scizure to whomſoever it comes, 
e e ee 3 Whether 


5 Ce" 


7 Jura 7 fant antferenda privatis, 1 Inſt, 1 30. : Jap 
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whether by Deſcent or Purchaſe. "Tf one becomes Debtor to the 
King, being ſeiſed of Land in Fee. Simple or Fee-Tail, and then 
aliens the Land, yet the Land is ſubject to Execution, tho' the Alie- 
nation was before an Action commenced; for it ſhall relate to the 
Tiund ahnt he wad i Ded £6 1 . [See the 33 H. 8. chap. 39. 
F. 26.] But the Sale of a Leaſe for Years, or other Goods and * 3 Rep. 171. 
Chattels, by ſuch Debtor, is good at any Time after Judgment, and 
before Execution awarded. [See 29 Car. 2. chap.” 3. See alſo 2 3H. 

8. chap. 39. 34 H. 8. chap. 2. 13 Elix. chap. 4. 14 Elis. chap. 7. 
4 Eliz. chap. 3. 39 Elix. chap. 7. 7 Jac. 1. chap, I 5. and the reſt 
of the Statutes concerning Accountants,” Receivers and Collectors. 

4. Concerning the King's Grants. - . 1 

The King cannot Grant nor Take any Land, &c. but by „.. 
Matter of Record; as he cannot command but by Matter of 2 
Record. Otherwiſe It is when the Law caſts a Frechold upon 2 Inſf. 186, 
Him; as in a Gift in Tail, Remainder to the King. To Perſonal 2 = 
and Tranfitory Things, the King may be entitled without Of, Finch 82, 3, 
fice, | or other Matter of Record. Every Grant -made by the 232 
King upon Surmiſe or Suit of the Party, ſhall be taken moſt be- :. 
neficially for the King, and againſt the Party. But otherwiſe if the Finch 100, 
Grant is, Ex certd ſcientid, ex ſpeciali Gratid and ex mero Motu. 101, 232. 
Vet there too, if the King is deceived, or if the Intent or Purpoſe , — 3 i 
of his Grant cannot by the Law take Effect, It ſhall not give the © Rep. 6. 
Patentee an Advantage. When the King is here deceived, it is to * ©: 56: 
be underſtood of a Matter of Law, not of Fact, altho' it ſhall never 10 Rep. 1 
be intended or preſumed that he is miſconuſant of the Law. * But Rep. 11 2-5 
when it appeareth within the Body of the Grant that the King is 7 be 
deceived-as'to Matter of Law, the Grant is not good, tho' with the 1Rep.51, 52, 
Clauſe Ex certd Scientid, &c. His Grant ſhall not be taken to 53: 
* two Intents, that is, it ſhall not enure to any other Intent than intl 10. 
that which is preciſely expreſſed in the Grant, But then it may 4 Rep. 35, 
enure to two or three Intents, if they are expreſſed. The King's 1 8 
Grant ſhall be void if expreſs Mention is not made of the true Value 1 Int 27 4. 
of the Lands, Sc. in the Petition of thoſe that ſue for Them. See 7 Inſt. 512. 
the 1 H. 4. chap. G.] * Nonage or Minority does not avoid © baggy 
Grant. The King may grant over a“ Condition, and may grant an 1 Rep. 52. 
Eſtate in Fee upon Condition not to alien, becauſe he may reſerve 2 - WA 
the Tenure to himſelf. [Q.] A Grant by the King, .or to the Kin = waa] 
of a Reverſion, is good without * Atturnment. See the 34 & *. 5 Rep. 56. 
H. 8. chap. 21. 1 Ed. 6. chap. 8. 7 Ed. 6. chap. 3. 4 & 4 PH "* Ink.z0g.b. 
Mar. chap. 1. 18 Eliz.-chap. 2, 35 Elig. chap. 3. For Confir 
mation of Letters Patent.] A Gift to the King goeth to his Suc- 
ceſſors; His Succeſſors being included under the Name of King. * 1 Inſt. 9. b. 
See the 33 H. 8. chap. 39. and See of Pardons Book 4. chap, 5. 90. a. 

5. As to Eſebeats and Forfeitures, © © „ = 8 
* All. Lands are holden of the King; for all Lands were original «1 Inf 65 . 
ly derived from the Crown. All Franchiſes alſo are derived fron,” Finch 133, 
the Crown; and therefore Eſe beats and Forfeitures of all Lands and 2 M1 47 
Franchiſes belong to him, unleſs granted away. * So are all Deo- 3 
dands, Treaſures-Trove of Gold and Silver, Eſtrays, Wreck, Waifs, * ; * 


Goods and Chattels o iti i 
0, Cbatzele , Felops or Fugitives, and.of Theſe pat in ibe 
Exigent, : 
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igent, in 73 * to an Outlawry [and-outlawed;] And if a Fe- 

' Jon 5 Freehold held of an inferior Lord, the King ſhall have his 
Year, Day and Waſte of it. [See 17 Ed. 2. chap. 16.] He ſhall have 
all Royal Fiſhes, as Whales and Sturgeons. He ſhall alſo have 
2 Rep. 16. whos, Swans, not marked, which have gained their natural Laber- 
All Eſtates for want of Heirs. (wherein no one can elaim Pro- 

7) belong to the King, or to thoſe that claim under his Grant. 

See of Eſe beats, Book 2. chap. 4. Of Franchiſes, Book 2. Chap, 2. 
Of XP fore Book 4. chap... f.] M | 

There are many more. Prerogatives which ariſe wholly from the 

Reaſon of the Common Law, though they are. generally againſt the 

Common Law. But ſtill the Common Law and the Crown Law 

Fick 82, ae not two different Laws; tho almoſt in every Caſe the Law 
1 Init. 19. b. for the King is not; Law for the Subject. The King hath aPreroga- 
= wy, tive in all Things that are not injurious to the Subject; * for the 
: 2 = can do no Wrong; His Prerogative can never extend ſo far. der 
5 the Statute of the Prerogative, 17 Ed. 2. and the 27 H. 8. ch. 24.] 
The Queen. II. The Queen is either ſhe that holdeth the Crown by: Right 
+. - of Blood, or elſe ſhe is married to the King: This laſt is called the 
* 3 Inſt. 7. en Conſort, She that holdeth by Blood, is in Conſtruction of 
N and by the Statute, the ſame with the King, and hath the 
8 Ae bone i. in all Reſpects. See 1 Mar. Parl. 2. cbap. 1.1 But the 

| Queen Conſort is In rior to the King, and is his Subject: Vet be- 
cauſe ſhe partaketh of ſeveral Egzrogatives abowe other ane 

2 mention her in this Place. 

„ lat. 31 b The King may take an Alien to Wiſe, and tbe ſhall be endowed 
f 1 Inſt. 3. 4. 1 0 ſhe is an Alien. By the Common Law, the Wife 
2 2 b. of the King, or Queen Conſort, is a Publick Perſon, exempt from 
the King, = is ble of a Gift of Lands from the King, and may 
ue and be ſued alone (by Pracipe, not by Petition) and may pur- 
1 chaſe, grant, and make Leaſes without the King. She may alſo have 

t Finch 86. in as: ſelf the Poſſeſſion of g Per ſonal Things during her Liſe; for 
« Boks Abr. ſhe ma may have an Action i in her own Name for them. But both real 
* 41 2and- perſonal Eſtate goes to the King after her Deceaſe, if ſhe does not 
in her Life-time diſpoſe of them, . or bequeath them away by Will. 

iI al. 133.3. bh The Queen, and the King's Son, are not reſtrained by: the 

IE. 4. chap, ö. Concerning'the. Grants by the . 2 
11 Toft 133.d. The Queen {ball pay no Toll. 

If a Tcnant of the Queen aliens a Part of his Toene tol one, 

and another Part to another, the Queen may diſtrain i in au. one 
Part for the Whole, as the King may do. | 

The Queen is not bound by the Statute of Marlbridge, for au- 
Ving a Diſtreſs into another County. 2 4 | 
In a Quare Impedit brought by. Her, ſome ſay that Plepgriyiis.v0 

0 Plea; no more than in the Caſe of the King. But lee 2 H. 361. ] 
©zInſt.18 50 No Man may marry the Queen Dowager without the HLicence 
of the King, upon Pain to loſe his Lands and Goods. Abd if ſhe 
mary any of the nee under dat er yet dhe doth. _ 

» C1 2211 5 ſe 


. 
i a up ue ehoetd 
Nihil aliud poteſt Res quam quod jure pore. . Rep. 12 by 11 Rep. 74. 
2 Inſt. 63, 187. | 
_ Pote/tas regia 2 facere juſtitiam. 2 Inſt, 3 4. — 
| Nihil tam er 2% imperii quam legibus wivere. 2 luſt. & 2 I att 
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loſe her DN bur by this Name' of Queen may maintaſn a an 


Action. Nay, a Foreign Queen martying a Subject in in England 
ſhall bring an Action by the Name of Queen. © 
Acts of Parliament concerning Her need not be leaded; for the * Finch 86.) 


Court muſt take Notice of them, becauſe ſhe is a publick Petfop, | 
[See the 25 Ed. 3. Stat. 5. chap. 2; in High-Trepſon, Boot D 
chap, £1 and of Trial in Criminal fic Book 4. cbap. N | 
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of Subj ects. 44 thanks Ee the Ge 2. 1 
9 ps Clergy, as Archbiſhops, Biſbops, Dran umd 
Chapter, Archdeacons, „ P 'arſons, Vi ears, C rates. . 


' Perfon may likewiſe be eSnhidered in his Relative or Civil 05 Of 
pacity as a Subjed?. _ 
he Subjects are the Members of the Commonwealth under th 
N 
Aliens living in England, are Subjects. An Alien is he that i is » Lit. 198, 
born out of the Ligeance of the 85 Ligeance is the true and 4 105 b. 
faithful Obedience of a Subject to his overeign. It i is either Per pe- Kelynge 38 
tua or Temporary. Perpetual, where one is Born a Suhject, or * 2 laſt. 2. b. 
hath the Right of a Subject by Denization, or Na tural 9 + So 5 gras 
One is Born in the En gliſb Plantations," He is a Babjert born. * 2 Inſt. 741. 
nization (from Denaiſon, Donatio) is a Right to Bs a Subject by 7 Rep. 4. 5- 
Letters Patent of the King. This may be either General, as to be Vang ——_ 
accounted in all.” I Ngs..48 a Subject; or Particular, enabli ing One to 
ſue only. If it is the former, and He had Iſſue within the.R calta 
before his Denization, that Iſſue f is not inheritable: to his F ather. But 
when the King makes one a Denizen n, He may purchaſe 8 and. 
the Iſue afterwards may, inherit.” Wt a Right of be- 


ik the Iſſue of an En emen % is Porn N ond: Sez nd that Ka 
naturalized, He ſhall? inherit his Father” J = ids. h | a 
By the 12 W. 3. chap P. 2. 1 ebe 1. „ chap. „ Ne Aliens, oe 
naturalized or made 28 Sens. fince His Mais 5 wo I. George 
Acceſſion to the Crown, Exce; fuch , as are Gora "of Engli 4 
rents, ſhall be capable to be 9 g the Fri 25 Council, or a Me Wn £55 
either Houſe of. Parliament, or to 0 oy any. 0 wy of Truſt, 80 
Civil on Mlita- or to have any. os of” [ nds, Kc. ; zen "the 85 
Crown. [See 1 NE I. U 29.1 15 r 8 re 
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© Temporary, Which is an Allegiance due by x Reb of Rege 
c 


in the King's Perinshe, or becauſe one is mac nigen only: 15 | 
Lite, If One | is Naturalized for 4 bg. Ir; 1s OP 8 e « 
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 * Ligeantia naturalis nullis clauſtris coercetur, 7 Rep. 10, 
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75 * i * Alien can a hold no Lands by Deſcent « or. Purchaſe, or - be * 
2 b. © nant by Curteſy, or in Dower. But there is an Alien "Enemy and 
. 2. = b. an Alien Friend: An Alien Enemy cannot fo much as bring an Action 
on "OF until the Nations are in Peace: But an Alien Friend ſhall. maintain 
1 Ventr. 417; an Action in aufer droit, as Adminiſtrator, &c. and Perſonal Actions. 
8 For ſuch an Alien may purchaſe. a Houſe for Years, for Habitation 
5-9 during his Reſidency, as neceſſary for Commerce and Trade; but not 
Lands. This muſt be underſtood of an Alien Merchant, for if the 
Alien is no Merchant, the King ſhall have the Leaſe for Years, tho' 
It were for His Habitation. And ſo It is of an Alien Enemy, If an 
Alien Friend being a Merchant leaves the Realm, the King ſhall 
have the Leaſe; and,if_he dies here poſſeſſed thereof, His Executors 
or Adminiſtrators. rr * have it, but the King. For. he had it 
7 only for Habitation, for his Trade and Traffick, 0 N 
9 Rep. 31. the 32 H. 8. \ chap. 16, and e Statutes Jupra.] » Whether, his 
Sovereign be in League with our King, in a Plea of Alien Born, 
it ſhall be tried by the Record of the Changery's, for every League 
: is of Record. $-:, 
*7 Rep. . A Subject cannot be an © Enemy though in open War e 
"tn. the King; for he is to be uſed as a Traytor. 
See the 25 Et: 3. Stat. 2. 43 Ed. 3. chap. 10, 


By the 11 & 12 W. 3 chap. 6. Att Perſons, being the Kings na- 
A Born Subjetts, may inherit as Heirs to their Anceſtors, though 
* er bei Anceſtors were born out of the King's Allegiance, and out of his 
= ons, 45 Fal as if uch er, had. been pn born 
"\ © Subjebts..” . 
77 = Bur by fat Stag, 25 Geo. 2. chap. 39. Ir frall not give any Per- 
75 we” Rig 4 to leit 5 enabling him to claim or derive his Pedigree 
Fbrvlgh any Alien Anceſtor, 25 ſuch Perſon ſo claiming, or his 
Heir, <vas in Being and capable to take at the Death of the Perſon 
who was | feiſed, and to aohom be ſhall claim, to be Heir; Pro- 
vided that in cafe the-Perſon who ſhall be in Being and ca pable. to 
tale at the Death of. the Anceſtor ſo dying, ſerſed, and utum Aa the. 
Deſcvrt. ſhall be cc, by Virtue of this and of the laſt Ae, ſhall be 
a Daughter or 11 ters Fs an Alien, and that the Alien Father or 
Mother through has ſuch Deſcent ſhall be derived by ſuch Daughter 
or Daughttri ſhall afterwards have 4 Son born within the King's 
Dominions, the Deſcent ſo caſt” upon the Daughter or Daghters ſhall 
be deveſted in Favour of the Son, and ſuch Son ſhall inherit. in like 
1 -as by the Common Law in caſe of the Birth of a nearer 
; ; and i in caſe e ſe ſuch Father or Mother ſhall have no Son, but 
ſhall have one or more Daughter. or Daughters afterwards born with- 
10 the King's 5 Dominizns, the Daughter or Daughters ſo born dfter- 
ward) tall inherit and take in Coparcenary with the Daughter or 
Daughters upon 0505 the Dejequt” ball be of at. the Death of the 
4475 laſt ſei ſed. 
| 7, Ann, e 
Zorn Tay the Allegiance of the King, ſhall | be. declared a, born 
Sitbj 21. [See th 10 Ann. chap. 5. and 4 Gee. chap. 2 
5 the 5 Geo. 1. chap. 27. Artificers going beyond Sea 7 VETS 
i Our MonufaBtures, or to Teach Trades to Foreigners, are to be 
deemed Aliens, and to be out of the hel Protection. — . 
Subject 
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5. Chi Hren of all natural born Subjects, tho 
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_- Subjetts..may be divided into Clergy. and Laity, Notulity and Cim- 
monalty; and ces the Nobility. and Commonalty, we ſhall can- 
ſider thoſe of the Military State. E WIK o 
This is the General Diviſion of Subjects; we ſhall be more par- 
ticular. hereafter. 32 Hi ede gol eh eee 35097 2t Bus 5 
I. The Clergy, (from Kies Sort) are thoſe that are choſen tw be Of the Cr. 
the Lot and Inheritance of God, and are ſeparate from the Noiſe s“ 
and Buſtle of the World, that they may have Leiſure to ſpend theiTi 
Time in Heavenly, Meditation and Prayer. The Clergy are called 
" Clerks, and are either Regulur or Secular. is 538 NT 4b 8 Inſt. 121. 
Theſe are Regular which live under certain Rules and are of : Inft. 93. b. 
ſome Religious Order and are called Men of Religion;\.or The Nei- 2 hut. 151. 
Jous. Such are all Abbots, Priots, Cc. There were 118 Mona- 
Rees here in England, whereof 27 Abbots, and 2 Priors, were Lords 
i e eee 


een | Pol _ Sts | r aa; 2383 s gothic 
But By tbe 2% H. 8. chap. 28. 31 H. 8. chap. 13. 32 H. 8. 
chap. 24. 37 H. 8. . 4. 1 Ed. 6. chap. 14. All Abbeys, 
Priories, Monaſteries, and other Religious: Houſes, and alſo all Free 
| Chapels and Chauntries perpetual, were difſolved, and their Peſſeſiont 


7 


The Secular are thoſe who live not under any certain Rules of f 33. 
the Religious Orders, as Archbiſhops, Biſhops, Deans, Archdeacons, 
Parſons, Vicars, Curates.' ', _ 3 1 
The Church ought to have all the Privileges of one“ under Age. 2 Toft. 3. 
And the Clergy had greater Privileges at Common Law than the 
Laity, which, are confirmed by Magna Charta, and other ancient 
Statutes. But theſe Privileges are loſt, the Clergy being included 
under general Words in later Statutes. So that Clergymen are liable 
to all publick Charges impoſed by Act of Parliament, where they 
are not particularly excepted. Indeed they are not forced to under- 
go * Temporal Offices, by reaſon of their Lands; to ſerve on Juries, F. N. B. 175. 
* nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 2 Inf. 3 4, 
in Perſon, -(tho' they always are obliged by Statutes. to contribute to 625. 
the Charge of a War, and to Muſters of the Militia) or perhaps N *. 
their Bodies are not to be taken upon Statutes Merchant or Staple, * 
or a Recognizance in the Nature of a Statute Staple (for the Writ 
to take the Body of the Conuſor is Si laicus fit. WP Weſtm, 2. 
chap. 18.) Or perhaps, he that beats a Clergyman may ſtill be ob- 
liged to do ® Penanee in the Spiritual Court; [See 13 Ed. 1.] or a * 2 Inſt. 492, 
Clergyman may not be arreſted in the; Church, or Church-Yard, * 
while he is attending on Divine Service, Sc. [See the 5o Ed. 3. 
chap. 5. 1 Rich. 2. chap. 16.] But theſe are all the Privileges re- 
maining on Civil Accounts, They are uſed like other Men in i- 45 
minal Caſes, > except as to burning in the Hand for Felony ; from * 2 Inſt. 636: 
which, upon prodipong of their Orders, or the Ordinary's Certifi- — 1 
cate, they ought to be freed. And though they have had the Pri- H. P. C. 233. 
vilege of the Clergy for a Felony, yet they may again have their 38, 239. 
Clergy, and fo cannot a Layman, [See the 4 H. 5. chap. 1 3. 
32 H. 8. chap. 3. 34 C 35 H. 8. chap, 14. f Ed. 6. chap. 12. 
5 Ann. chap. 6. de | | 28 
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| Scchſia oft infra @tatem, in in cuſtedia Domini Regis, 2 Inſt, 2 
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1 the Cen wege ar Ar wi ſhops, B . 

ters, Arehdeacans," Parſotts} 'icars, & d angled” ere 

were Pariſh Clerks. 41:92 wart 9 10 ch 15: 
Archbiſhop. e An Archba/bepis the chjef of the Clerc in one Provirice only 3 
and 1s that Spiritual Secular Perſon, who hath Supre 


m 2 5 
Ache che Ring 


withit his Provinte, in all Eccleſiaſtical 


| "tha Mane y biv Creation ee the 4 2 A. 8. bah. 20.4 he = 
Rag biſnop l of Canterbury is ſtilled a anus'& Prin e 
h; and the Archbiſhop of 287. is ſted Prihias & Me ies 


1 In £ 9 They are called Archl;/hopi in reſpect of the Biſhops _- 
deer chem; and Meryopolitari,” becauſe e cop ſecrzteg z bk 
In the Metropolis of the Province: N tec bety 

Archbiſhop and a Patriarch The A 8 bath, 

ty, Hext to ler "th 


the Piecedency and before all the Noi 
Royal Blood; then the Lord Chancellor, 2 and there the Arch 
biſhop of York, &c. [See be 31 H, 8. . 10% For Page * = | 


pe” 45 ft AI 2 
Mk te Archbiſhope have hoe Provinces, Ad eac 
in 18 Province Suffragan Bf s'of ſeverat* Dioceſſes vit Joris 
tion under them: Bob's ach iſhop bath 4 Diocel th 1255 
- his Province. See of England i in the IntroduBion} * 
5 os the Ri be of an Arg ta call the Vito and Clergy 
| 258800 \ Gavel, 0 pop. fe 5 Wii {Se [he 12 
G 8 2 uf Convocttion, Book Ieh Archbilkop is Tis 
85 _ , Ordinary of the whole Provi fer: dp. it, ang o TECEI ay 
from inferior Fatildidtions 'wi pin his Ptovince : For he ular 572 4 
Archbiſhop! no Jorig) iction oper | 2 2 55 of the Ko ans, 
unleſs in His 550 0 4 250 ſee the Fg 
b 1 Inſt. 96. a. f Ry HR PT: fe ame take 1 1 chi in he 
1 * 398. that has Jof in ts own Right, 19 Ng by L 
9 Rep. 41. = Name is only applied to 4 Biſhop, "or any "of that 
riginal Juriſ@tion in Cauſes Becke, Bot in tobe h e Sta- 
. Chancellots, Cyityniſfaties, | Archdeae cacons, Sc. are fil xd Or- 
8155 N Mo i 2 ITT 10 1 Je; C016 9 25 


5907 
* Ali Archbiſbo hath a babe Juri don over Kis Suffte ns; 

be Confirms the 9 25 of Biſhops | 13 05 his Province, Tp | 
witds Cages elf them; and hath the Orion "of -a Dig nity or ne- 

free in the Gift of every Biſhop. conſecrated by him, which the Bi- 
* then affigns to him by Deed, to dilpoſe of at the” pext Vacaàn- 

He may appoint 6.2% tors to a Biſh iſhop that is grown infirm, | 

or diſabled to manage Marg e: He Fay kak and e 
EX” 910 fr 7 'Cau | 


223. e . 1210 5 of the e 5 to. Fo . 
3 * ae 0 
. See 1 1 1 the Ky Mat 00 "Chapt er of 11 Divces are 
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If an pn MEPs d made to, the Ring 11 ; Suptcin 140 0 7 
Ordinary. 


ir to the Cuſtody: of the * Temporalties of an jy e b 2 Tiiſt, i 5; 
he Vacancy of the „it 15 to the King, a Ee 
Vage e a 47 70 1 0 5 Ling fter, 
2. A © Baſhep. f e iP ben 
1 0 J TY * 79; 


lp. or aft * 


ecration, . 11 
J Th mn be or 10 0 7 41 le Walls Wt ir u Plies 


Eng land are of the "King 's IR and therefore the 50 wet. of —4 Gon: 
. — them is lodged in the Crown ; and” this Power is ehe ized * 1 Inſt. 9. 4. 
by. mts H. g. befote- mentioned. But the Biſhopricks 10 > , 34. 
were SEN by the Princes of Wales, and cate Go the, Crown of. ; 
Englan by Forfeiture ; ſo that now the King! is Fatron of all. At 
this Day the Bichopricks of * Treland are donati and, not. eAive. '2 en. Abr. 
Engry Biſhop, is an Ordinary... [See of Pn f me | 
« He hath. riſdiction in. Bis 070 at 8 85 Confrinuth on; and 58 Rep. 69. 
therefore. the zuardian of the Spititualties ceaſes to act 1 hide 55 
ig * 
Tg, n His k Werte He has a Ri ght to tis" Tetnporatties, in * 1 Roll. Abf. 
which He hath an Abſolute Fee. He;cannbt ſue. for them un, his $9 1 . : 
Conſecration is certified by the Archbiſbop; but the Ki ing may rant Ha 6h, 
his Temporalties HALT, after, Election and obe „ A 
Gedelphin's Repert. Canon. for 15 Order of waking, a Biſhop, * 
He is Overſeer of the Manners of be Peo ple 61 8 one 22 IS, A 
has great Authority. in the Chureh: He bath his Conſiſtory Fiji 
to hear Eccleſiaſtical Cauſes; I See of Ecdiefiaftical Courts, . 
cb . I.] and may viſit the Clergy and Laity within his jurildiction; 


and 
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8. "ne == 5 © Hoſpi itals TIRED if they are Spiritual; if Lays the, Patron 


r ike th But ſee the 2 H. "Star." hep H. 8 
1 Inſt. 96. a. 4 * t em. ut ſee 2 25 
t cf chap. 21. 31H. , rhap. 13. e = us 1. hp. i 
"OM and ſee of rporations, chap, 8,] When Km Clergy-he 
2 Roll. Abt. hath a Fee cal a Procurationt, in dd of an En er ere that 
230. to be ptocured. He may con \ſecrate, Churches and Altars, drain 
Prieſts and Deacons, admit and inſtitute Prieſts 10 nefices.” 888 
fig: after. Baptiſm, ſuſpend an 1 0 the offending.Clergy, Ind 4 
715 and Penance, excommunicate both Clergy and Laity,. | 
y granting Licences and Faculties; [See 3 ** chap. TN 


Ty 5 Surgeons. 1 Fac. 1.. cha TO 
e 21 4. for $i boolna Mert] n are ot Wyle hs 0 Ke of 
Adrainiſtration of 19 Eſtates, G. ae e ee 
8 13. le is regularly the immediate Officer to the Higheft Courts & 
12. 9 Record in, Cauſes. Eccleſiaſtical: None but "the King out” of . 
Courts of Record can write to the Biſhop, to certify, xcomim 
cation, General Baſtardy, y, [Sx the g 9 H. 6. chap. 11.) Malierty s e.) 
Legitimation, Loy Loyalty or N of Matrimony, Gt. 9 
* Lyndewood 5555 ue hath his Chaiedllet (i, e. the Ptincijal One) and 
— Freud. his General, commiſſioned by 2 to aſſiſt in all Matt and 
cap. Fre. | ode clefiaſtical,” within his Dioceſs. *© The Offices of the Prin-" 
— Ge * cipal Official, and Vicar General, .are two diſtin Offices, tho they 
are L ufuatly united. His Colnmithity? is he that is limited by the Bi- 
ſhop to ſome certain Place of the Dioceſs, to affiſt him; and in moſt 
Caſes hath the 8 of a Principal Official and Vicar General 
within his Lim Ho e wg 
If the See X* a "Biſhop i is vacant, the Archbiſho p of the Proyitice, 
is Guardian of the Sprritualties by Pierivtion ere in En land, 
as before obſerved ; tho” by the Canon Law, the Dean and"Chaprer 
Was to take Care of the Spiritual and Temporal Juriſdiction, Glove. 
to the Biſhoprick. The Guardians of the Spiritualties have all 
Me of Tarileion of the Courts.; as the Power of granting L. 
cences and Diſpenſations, Probate of Wills, Adminiſtrations, Ce. 
during ſuch, Vacancy ; and of admitting and inſtituting Clerks | l | 
ſented to them; but 21. cannot .(as ſuch). cor rate, % ordain We 
pteſent to vacant Benefices, © | 
E. B. 32. The Cuſtody of the * Temporalties of every Biſhop (as 1 as 
2 ul. x; Of an Archbiſhop) after the Sees are yacant, belongs to 1 * King a 
Founder, durin 70 Vacabcy; ſo that no Fun can claim the 
4 Temporalties 05 an Archbiſhop, or: Biſhop, Grant or Preſetip- 
* 1 Roll. Abr. tion: During the Vacancy, The Freebola of the. Temporalties is 
8:1. in the King. The Temporalties Are all fuch Things as a Biſhop 
| hath by Livery from the King, as Caſtles, Manots, Lands and 
Tenements, Advowſons, Tithes, &c. T beſe the King may com- 
a during the. 77 [See Magna Charta, chap. 5. and the 
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T 4 Ed. z. chap, 4 & 
er Inſt. 67, a. f, When an Archbiltop or Biſhop bath done Homage to the Kiog 
4 Abr. and received his Temporalties of him, he hath in them a Fee-ſimple F 
821. abſolute, and may maintain a Writ of Right. 
al, Biſhop mult n to > the Archbiſhop, not to the Dean and! 
apter. 


5. 2 21 H. 8. chap. I 3. Each Biſhop may qual: 2 fix hun. | 
W 105 „% 00 LO 


Laws of Rogland. 
e 12 87 A Bil may, diſpenſe: in Caſes ur 


ouſtomed,) notwithſlanding, | Gch (ESO Gir, og GOL 64 ni ne 
Byrne, 26 H. g. chap «Te There may te. Biſhops Sufragayh im) 
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iT owons;! 1' 40010 61 wv; . 1 30 90 99 101 — d. 8 


vera 

i: [See:the/3 1 M. Neben 10. N placing ibe. arne 

(By ii eee 2247 Four tears, are nee 
„ Biſhops to pay. thetr Firft-Freits ; "with a Prov 5 * 7 | 
Dead. 2718 73005 ont sab THO" ER g bus 4 | 


£68 St „ 109 Reidl hs < a0)” dT be vib * . Nom Sy 10 
* L What Leaſes made by Biſhops may be good,” dhe Leafes KY 
Confirmation, Book 2.:chap. 3. Ad. % boil wn] 45. 4 NE 
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3. Erery Archbiſbap and Biſhop: hr nd. Che > Oh ind 
and al hope may have two Chapters. -., n 
hes Dean (Decauun d vun ten, for at fill — ge ted rd Ink 301.3. 
nonsh and Prebendarzes) is an, Eccleſiaſtical Secylas Goyernor, nent Inf: 55. 5: 


under the Biſhop, and is Head of the Chapter. n Deans, 
as the Dean of Dort, St. Pauls, Ge, ate choſen by the hae, 
by :a.Cong2, M elicoo (or. Licence 40, proceed. to BleQion),, tro 1M 
King, as Biſhops ate: And (the Kiag e ener A = 
Aſſent)uthey ace>confirmed by the Biſhgp,. ings ryes his | 
to have them inſtalled, - But the new. Deans (which e wy ' 
tranflited:6r founded) are Donat ive, and are inſtalled by the. 
Lettets Patent, without Election or, Confirmation, “ La ar 5 il a * 46; 
table only by the Lord Chancellor, or by ſpecial: Commiſſio = 
the King! But, the Letters Patent are preſented. the: Kiſhop. 
Inſtitution, and a Mandate for Inſtalment goes fort. 

A Dean that is ſolely ſeiſed of a diſtinct Poſſeſſion hath th an. . blo Bonk " b. 
lute Fes! in Him, as Well as a Bi 9200 e 1 + 

A Cha ter (Capitulum) is a md 432 of. "Clergymen, ghar rj HE 5 & 
one Dean 4 a Cathedral Church. They make à Spiritual Corpo= + + + 
ration. The Chaptet ip a Collegiate Church is more properly 1 
called a College, às at Meſminſter and Vindſeor, where Bhd 18 "ſe 
Epiſcopal See. And where. there are Chapters without a 
at Set haue il, thoſe are. not properly Chapters... Cha * Chapters as 1 oo 
Deans are antient and new, and were either tranflated or. founde 
by H. 8. 
b Whenever a Han ane Chapter doth confirm Grants, Gee the i Dyer 244 
Dean muſt join with, the Chapter. A; Deputy Dean cannot make Dav. 45; ws 
a Grant or Confirmation, unleſs the Statufes of f the Church ex reſly 
give the Deputy Dean that Power, in the Abſence of. the 1 7 

And then Sa merken, and Grants made by the major Fart of the 

Corporation are good. But the Dean, or any other, 0 not a ne- 
gative Voice. [See the 33 H. 8. chap. 27.] There muſt be the Con- 
ſent of the major Part, and their Conſent. muſt be expreſſed hy * 
ing of their Seat to the Deed in one Place and at one 0 2 3 el 
in the Chapter-Hooſe, or ſome. other. certain Place: For when, - 
meet in any Place; that is the. Chapter-Houle.... ys h 

It was thought neceſſary, That every Biſhop hould be alhiſted 
with. a Council, (via.) a Dean, and Chapter, to aſſiſt him in Affairs 
of Religion, and in his Temporal Congerns ; 3 1 T0 conſult wit 
him in deciding difficult Controverſies i in b Re Religion; to. which Puc- 6 z Rep. 55: 


2 1 pon I. * 
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2 


poſe every Biſhop hath his Cathedra in the Chapter. 2. To con- 1 Inſt. 103; 1. 


ſent to > cyan Gran which the Rider ſhall . bind his 'Suc- 
* _ ceſlors 


4 FI e — Boon 


cb * the Law „d dcr ügb it rhaſtnidble, np u 
dence in the Biſhop alone with the Diſpoful f due Iüdernhch of the 
N Det the Dean affd Chapter hath hHechifg- c dw Wien that 
N 300. b. y os ep does as * Ordinary. b In. other Things ey res 
3 Rep. 75- * n and Ghbapter to aft) him thongh they! ſurrehdet all 

nan + Den 2 King 5 they wete Chapter" before ey 


n v Cage N 8 ge ene 
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The Biſhop and Chapter are bat ons Body, yet theit Poſleliied 
or the moſt Part) are divided : The Biſhop bath his Part, the Dean 
# Part None in Right of his „bnd cel pareiculdr Pre- 
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 bendary a certain Part in Right of pi Probend J and each t00 Je in- 
= by hitmfelrf. The Dean And Ohapter fav the Reſidus in 
lei thb“ "they vere ät firſt maintain? vor of" hiv Estate and tho 
now they! Have aftinct Parcels of che Biſhdp's' Eftats affigned for 
© Roll. Abr. oi Fl the Dean and Chapter, and is Tcatoe allbwed id nomi- 
229. of thoſe to their Preberids,” ha were originally of His Fac 
42 ter of itſelf is not capable to take 55 Gift oo Putthale, 
n [See of Phreba/e, Book 2. hap; 3.) 
* 0 OY Ts 0 Remy t Authority which they have within 
1 This Eccfeſiaſtical JuHfd tien is onthe by their 
pos TY 7 they fo 
nor belonging to th em, 45 Wen 4 Biſhi Where their Stewards 
ogy og gi norhtto << nt Tubs 1 t 7, ot: 3: got 2. 
elf as to 4 6 n 
* ie's 4 L150 Aut Nr! T td JL) | WET 


1 | Common. The Dependance en che Miſhoy by Daggers grew Kiſs and 
their Fry the Biſhop hach litcle mòre Nov bit than d Power 
v7 Canftton Right de is their Pürgen g 
5 Ws and 'hapt [ e ſometimes ah Eeclefteftical Jubiſiiftion 
re ll Tempo i Joris in ſcveral Ma- 
280 9. 4 The by =o nee ey mak OR, Ving, os. 
ow yn By the vB, 8. hap. /20; *. Dean nd pet al elect 1 


Perſon Be B3/hbh wham the Ning namen ez: e hs! 
"© Byth 25 8: |" chap! #1) The Bahn and Chipher of Canyerbuxy 
By 0e F the © greg them arc, e 
Vutunc) . 1 2 ig . wa 5 4153 7 ba- 21131] 91 


ol And if the Arthbi of Non ie Vatadt, che Pegs kad 
__ An chapter there alfo are 28 of the Spirituslties“ jj uin acdc 
Set che 1 Eli. chup. b. agaitiſt Abuſes in Ebections into Cuthe- 
dtal and Colte ate Churches, Sc. 6 Ann. chi. 21. Cqncerning the i 
3 o Clthedjal Charthes founded: by "King . 8. Mo cis 
. "How Deans: and other nifaties ax n 

E Fir Al n N ow) 


NA AF) 1 28 91 352) 35 
e Kr 4k Denn; Pabenlbory Ge. malt be 


confirmed,” 15 Paton, Boot a. Chaps 7 Gy 
Hite are ris ip ' England without an | Jotifalaion, as 
5 55 Dean of ihe Ch R 1!" the Dean of 0 of St/ George 


WO QC re without any Chapter, and 
by fore” u 


yet "7 ition, as the Dean of Croyon, "the 

| 0 * 8 Reb . (IRE T in Qt. po Bal = 2 
t, LIE FOWer of Rar. Nene M np extinguiſhed; | 1) 1 
Archdescon. 4. An Archiſe#tpn (heretöfott the firſt and chief of che Deacons) 


is" " ch a ohe "that Hdth "obtained: an Ecelefiaſtical Digdity in a Ca- 
thedral 


mo” no TO OT. So. 


a — WL — 


Kade Church,” anda Juriſtiletiou beer the Clergy and Lditygi nent 
aſtel the: the Divers; or, in ſotne Part oi itt 
Bat he ©: iy exeicifs any — waage ee, 
dral — 6:7 r he hetin ro! iction but what 


he hath got id rb ine Bibepz eicher — Sons. 

tion, and 65 the Dun and ). he bar Juriſdiction 4 
from Him ; and yet he ib ale to b an Or diniagyydbreauſe Bow * 5 
he bath # B of Epiſcopal Powe! in Die end Right. 1-[Seotof . 


Arthbiſbop,. ß ̃ . 1Bdl, zo 
An Arehdeaees thereſvbs may Fiſit his Iutidictieh — 
Kos ſome viſit twice every Year, by Preſgriptiqn Hl. an,] 
tuldd to Procuratiohs:' (86s of 4 Biſhop, 5 He! hari Churt 
where he may enjoin-Petjance, ifu ſpend; dxcomhanivate| prove Wills 
grant” Adclibifiretivis of lnteſtates Efintbs, Gu. ald beat e, 
ccleflaſtical Coguitänct. E ke Aithidracons:do-1giabt = 
F jeetices and ultles * * 10 . N 1 A * KN * A 10 of 4 =” £1 9 
It is one Part of the Archdeucb nd Office to exattitis:the-Candidates = 


by Holy Otte, and 4e me, die put imo 'Polieliion b ches a 


ene 
.f * 2 Roll Abe. 


into theit Be Benchioes! within þj6ferifdiction{ upon R 
Biſhop's Mandate. but by Pheſeription; the Dein and 
Sr. Paul's and Webel, 45 kadet: Aud che Gtamteel of che Ridg 35% 
of a free Chapel, is put into ofleflion by the Sheriff of dd Watſon 275, 
fo'the' Dean of Bale! is faid 0 . — the Patron. And * 


iu ſore Places 4 e N 0 
collates by atetit, 0 " Ulagp ge 
de Phe The of vent yn oft 26 Sto 
He hath" an Offietd! ( or ee! to {affifh: Bitz Am 5: +» 
whom, as well 18 eee "oY ties/w:tht Bl 
a 'of the: Dibelſo See the en n : $1:chap, 
A Coitrt" Bot A b 1. 1 19}; pear 912 19 abt 211 
pl wry 6 Aun. chit} 2 ow" nander dais ind fUr 
heir Firſt-Frirns, See.. 20) igatftertaloald 01 PÞprivt 21 ud ion 
g. Ne: Parfor is 7 ReBor) of a Church Parochial; and is alley Parſon: 
Per ſotid Eiclefi, betadiſe he takech, Gan hind) the Perton ofthe 4b. 
Church, anit is ſeiſed It Right ef N ChateH that in His Ferſõn [the 
Church might ſue for and elend her Right, and alſo be ſued by 
any that have an Elder Right: The Word Ere is alwaySap- F. N. B. 32. 
plied to a Parſonage, "as Neu de hd 4 Viewing: But the W. 
* Parſon, in a large Senſe, includes alſe Yiears eee (Ge. * 2 Inſt. 407. 
A. Church, in a ſtrict Senſe, ſignifies the Building only; and if * 2 Inſt 363. 
ir hath Adminiſtration of the Giblents and Sepulture, it s n Law 
achudged a Church: Theſe Divine Adminlſtratibiis make it a-Chutetr. 
Any good Chriſtian may build a Church without the Licence of « , tad. 203 
the Bichop; 'bat"the'Law takes n Node. of Ira Church till it 
is conſecrated by the Biſhop:? And this is he Reaſon why Church 
or no. W Cha e * Chapel 157 be tried and certified 
by the fo te Statt thaw; 
84 5 RON e (BUNS) oof INIT, - gular | 
A {OLA or 2 Rectory, is. a, Pariſh-Chorch endowed Th . 
a Houſe, Glebe, and Tithes, &r. | ati ſuch originally: were all Pa-... 
i riſh-Churches. Qlebe is the Charch-Lands'\cxluſive of theiPithes. 


aye” 


nbially 


Pariſhioners who dell far froin the Peroehial er Mother Church: 34% 3+: 
It 
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ny”. Dee d 


and Burials oughemo be per formed in the Parochial Chu 5 
genetallyꝭ the Uurate is removable at the Pleaſatgsof the Reck . 
Vitar⸗ Hut a Chapel of Eaſe may be Parochial, too, a1 a 
Right to Sacriments and Butials, and to a diſtinct Mints Ae 
ſtom, thoùgh ſubject in ſome Reſpects to the Mot 1 
dz; ©) * * Bree: Ghopelriz that eee 9 
wichen Minister, withour:Charge. I the Rector 0 20 3 
or that which is Free and exempt. from all ord aue Juriſdiction. 
Garbe 3 H. B clp. 4. 1 K 6˙ chap. 14. 8 — Lee of 
Pecultars, Boot g. hp. I J. 1 E ren way he F E. 
-. /The:Phrochial Chareb and, Church-yard, arg. the Fre ek dead 
* 2 Roll. Abr. Parſen, and he may let a Leaſe-of dhe —— 15 
337- Rich) 2. chap; 5. Bur the Uſe. of the Body ef the Chure 
* 2 lat. 653. Maigtenance, or Repairs, belong to the Pariſhioners — 1 
< Lit 644, ſtom of England, © The Feels 
645, 646, — Induction, ate in the Parſon; but not the 775 F ; 
7. A. for that is not in any ONE, | always in Abeyance (from th 8 4 
* I Word Bayer to exper). or mbrance of the Law: So % if the 
no „ during the Voidance the Freehold. of the Gicke 3 is in 
_ Abejance n aug made. And ſo it is of a Biſbop;.. Dean, 
Archdeacom, |Prebendary, Vicar, Ge. 80481 14 Fr PA FFI 4 6 12 
n ha Parſon, for the Benefit of his Church, in ine 82 bath. a 
* c Tat. 67.2. Fee-fimple Qualified; in other but an Eſtate for Life. But, an 
_ Archbiſhop, or Biſhop, or Dean ſolely, poſſeſſed, N 3 F e 
Ahſolute, as hath — 9 ſaid. [See of Fee-/ample,, Book 2. chap. al 
* 1 Tait. 341. A, Parſon" may g have an Adlon for apy Treſpaſs, committed on 


Rn 


> 4 the Church or Church yard. Fot defacing a Monument, the FN that | 
2Cro. 366. build the, fame ſhall have an; Aion during: theit Lives; afterwards 
' the Heir of the deceaſcd ; for theſe, Monuments, ſerve, for Proof of 


Went vin The Carcaſs, that is buried belongs to no 
one; but is ſubject to Eccleſiaſtical Cognizancę if uſed or remo- 

vella Neither the Ondinary, apr ha e e f — 12 Li- 
5 in the Church, hut tbe rer 

and Freehold af the Church is in the Farſon, as aforchid. No 

„d aul ad olle bug Adi 194, bavth bus 2 1 doin dio. 

S HN $e By the 35 Eda: The. Par ſon icannat. cut , go re Ss gr wing a 
the Cbarab gard, unleſ for the Repair * 4. Gael, 7 (un Ch 
re * rat), e . n in. i 42) 126 wy 121 * Nan 
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acht Tbe Things requiſite. to, make. A Þarld 8 a Church, are, 
Holy Orders, Preſentation, Inflitution, and InduZtion into a Rer⸗ 


'tory. hg 49 1 tic. 2d 1. :L {8 8&1 (No 7 T 
5 Can. 33. - LAs: to Holy. Orders, * None 1 18 10 be ord daiged p- 


get or 1 
wüheout a Vtle. iii Title, 1 181 Gwe. certain 


Place where one 


(et“ may exerciſe his Function. For! a Wandrin .Clergyman, will be a 


'- -Seandal) to Religion: But though One has a Title, the bop: ma Nay 
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of the Church, Church-yard 85 
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CHAP. 3 Laws of England. 33 
refuſe to ordain him Prieſt or Deacon, without giving a Reaſon. 
When he is to be ordained, he is to be ordained by a 7 He 
cording to the Book of Common Prayer. [See 5 & 6 Ed. 6. chap. 1. 
and the 14 Car. 2. chap. 4.] | 


By the 13 Eliz. chap. 12. One cannot be ordained Prieſt, or ad- 
mitted to preach or adminifler the Sacraments, under twenty-four * 
Years of Age, nor unleſs he bring to the Biſhop a Teſtimonial of his 
honeſt Life, and of his profeſſing the Doctrine of the thirty-nine 
Articles of Religion, in the Year 1562. and unleſs he is able to ren- 
der to the Ordinary an Account of his Faith, in Latin, according to 
the ſaid Articles, or have a ſpecial Gift to be a Preacher; nor ſhall 
be admitted to the Order of Deacon, or the Miniſtry, unleſs he ſhall 
firſt _— the ſaid Articles. All Diſpenſations to the Contrary to 
7 


Void. 


Therefore if one is made Prieſt before the Age of twenty-four 
compleat, he can never be a Statutable Parſon. [N. If it is not 
uſual to grant Orders currente anno ?] | 

To ſubſcribe the thirty-nine Articles with this Addition, (vzs.) 
* So far forth as the ſame are agreeable to the Word of God, is not * 4 Inſt. 324. 
a Subſcription according to this Statute ; becauſe the Statute re- . 282. 
quires an abſolute Subſcription, and without Reſerve. * Note, That * 4 Inft. 323. 
this Act confirms and eſtabliſhes the thirty-nine Articles. 
None ſhall be ordained Deacon, except he be twenty-three Years 22 
of Age, unleſs he have a Faculty or Diſpenſation; which gives a ed oo 
Latitude to the Archbiſhop to diſpenſe with one to be made Dea- 5. 7. 
con at what Age he pleaſes. But he cannot diſpenſe with the Age 
of one that is to be made Prieſt, becauſe that Age is fixed by Statute, 


By tbe 1 W. & M. Sefl. 1. chap. 8. 2 Geo. 2. chap. 3 1. 6 Geo. 2. 
chap. 4. He that is to be admitted Prieſt, or Deacon, muſt take the 
new Oaths of Allegiance and Supremacy before his Biſhop, &c. [See 
1 Eliz. chap. 1. 3 Jac. 1. chap. 4.] 

By the 31 Eliz. chap. 6. F any Perſon ſhall receive direfly or 
indirectly, any Reward or Aſſurance thereof (all ordinary Fees ex- 
cepted) to procure the Ordaining of any Miniſter, or of giving 
Orders, or Licence to preach ; then every Perſon ſo offending ſhall 
forfeit forty Pounds, and the Perſons ſo corruptly ordained ten 
Pounds: And if at any time within ſeven Years next after ſuch 
corrupt entring into the Miniſtry, he ſhall take any Benefice, or Ec- 
clefiaſtical Promotion, it ſhall be void immediately after Induction. 

By the 15 Car. 2. chap. 2. Perſons in Holy Orders may exerciſe 
Temporal Furisdiction. 


Concerning Preſentation. [See of Advowſons, Book 2. chap. 2.) 

When one is ordained Prieſt, he may be Preſented to a Parſonage 
or Vicarage, Cc. by the Patron: That is, the Patron may * offer 41 Inſt. 120. a. 
his Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church, ô Rep. 49. 
Sc. But the Clerk may be refuſed if the © Patron is excommuni- * 5 Rep. 58. 
cate, or if the Clerk himſelf is not Per/ona Idonea; which includes 
Ability in Learning, and Honeſty in Converſation. If the Perſon * - Inſt. 631, 


is a Baſtard (and not diſpenſed with) outlawed, excommunicate, a 537, 335 


Layman, 5Rep. 57, 58. | 


* 
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in Tuftirare of * the Book I. 
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Layman under = a Man, of ill Life and Converſation, . a Here- 


tick, Schiſmatick, an Alien, I ſee 3 Ric. . chap, 3. 7 Ric. 2. chap. 
12. unlear ned, '&c. the Bios upon Examination may refuſe the 
Perſon preſented ; for he is the —_ of the Ability and Sufficiency, 
and not a Miniſter. [See ꝙ Ed. 2. chap. 13.] But in a Qyare Impe- 
dit brought againſt, the Biſhop. for. Refuſal of the Clerk, he muſt 
ſhew the Cauſe of his Refuſal ſpecially and directly. Becauſe the 
Clerk is of ill Life and Converſation, or a Schiſmatick in general, is 
not ſufficient, without ſhewing what Crimes, or ſort of Schiſm he has 
been guilty of. The Temporal Court then will judge whether the 
Cauſe be juſt or not: And if the Party denies the ſame, the Court 
may write to the Metropolitan to examine the Matter, and certify 
it: And tho' the Matter be of a Spiritual Nature, it ſhall be tried by 
a Jury. For whether the Cauſe be Temporal or Spiritual, the Exa- 
mination of the Biſhop concludes not the Clerk ; for tho' the Biſhop, 
is Judge of the Ability, he is not the ultimate judge. But in cal 
of Refuſal for Inſufficiency in Learning, it hath been adjudged, 
That the Ordinary is not accountable to any Temporal. judge; and 
that in Literatur minus ſuffictens, &c. is a good Plea, without 


ſetting forth the kind of Learning, or the degrees of it. That the 
Preſentee has a Benefice already is no good Cauſe of Refuſal. For 
Crimes that are Mala in ſe, as Incontinency, Drunkenneſs, Per- 


jury, Sc. he may be refuſed; — not for Crimes that are Mala pro- 


bibita, as haunting Taverns, Ge. | | 
5 If a Biſhop. once refuſes a Clerk for Inſufficiency, he cannot ac- 


cept of Him afterwards, if a new Clerk is preſented. 


[See the 31 Elia. chap. 6, 12 Ann. Sep. g. n, 12. Of corrupt 


ANTS Book 2. chap. 2.] . 


*7Inft. 344.2. 
3 Cro. 342. 


f > Roll. Abr. 
220. 


As for Inſtitution, When the Ordinary upon "Examination finds 
the Clerk qualified in all Reſpects, he Admits him, or approves of 
him; and thereon; actually inſtitutes him in theſe Words, . from a 
Written Inſtrument under His Seal; (viz.). Hiſtituo te Reftorem Ec- 
clfie parochialis de A. cum Curd Animarum, &. accipe Curam tuaꝶm 
S meam. The Biſhop (or Vicar General ſometimes, if his Patent 
impowers him) may inſtitute as well out of the Dioceſs as within it, 
for this Power is not local. If the Inſtitution is ſuſpected to be void, | 
for want of Title in the Patron, Cc. a * Superinſtitution bath been 
ſometimes granted to another, to Hy the Title of the preſent In- 
cumbent by Ejectment. 


By the 31 Eliz. chap. 6. 4 taking a 2 for Inſtitution, 7s 
Forfeiture of the double Value of one Year's Profit, and makes * 


Living void. 
By the 13 Eliz. chap. 12. J. boſe that are to be admitted to any 


Benefice with Cure, muſt ſubſcribe to the thirty-nine Articles, in the 
Preſence of the Ordinary. [See the 36 Canon of King James, and 
the 13 & 14 Car. 2. chap. 4. An AR for Uniformity, &c. 1 V. & 
M. chap. 18. in Relation to the 39 Articles; and 23 Geo. 2. 
chap. 28, for explaining Part of 13 & 14 Car. 2. and 1 3 Eliz. And 


ſee the different Effects of Inſtitution 0 Induction poſt. 


When the Biſhop. has given Inſtitution, he iſſues out his Mandate 


| to the Archdeacon to Induct the Clerk; who thereupon iſſues out a 


Com- 


/ 
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Cu +. Law of Engtand. 


Commiſion to ſome neighbouring? Clergymen and e (if he him 
ſelf carinot be perſonally preſent) to ac for hn 
The Induction is pet formed by Delivery of the Ring of the Church: 
Do, or a Bell-Rope, to the newly inſtituted Clerk, that he wy! 
toll the Bell, &c. and ſhew that he hath taken Corporal Poſſeſſion. 
If the Archdeacon · tefuſes to induct, or to grant a Commiſſion 10 71 N. B. 4. 
others to ſupply his Place, an Action on the Caſe lies againſt him; * 
for Induction is a temporal Act; or he may be cited into the Bi- 
ſhop's Confiſtory-Court, to anſwer for his Contempt. [See 1 
dearons, ante. And ſee concerning the Writ De vi Laicd R 
venda, Book the 4th, chap. 4. in the Catalogue of Writs.] 


By Preſcription or Compoſition, other Perſons, as well as Arch- > Warns 


deacons, may make Inductions. Law 275. 
If after a Caveat entered againſt an Inſtitution, a Clerk is preſerited w_ 8% 
inſtituted, and inducted, the Inftitution, &c. is not void; for i r Roll Abr. 


only a Breach of the Canon Law. 353. 
4 By Inſtitution only the Clerk is compleat Parſon as ; to the Ones! 2 . 463. 


of rc fr but as to Temporaltics, as the Glebe-Land, Tithes, Ge. „ | 
he hath no Freehold in him till — al he nor "can he grant, or let 
them, or ſue for them till Induction. Je 

8 By Inſtitution, the Church, as to all common perſons, is fall, ? 2 Ing. 356. 
but-not Fe the gs. = Indice. {Bur ſee of gation, Book 20 
chap. 2. | 

Xe into Dignitie, abend, Se. anſwereth! t to Indodion' 
in Parochial Cures. 

Obſerve now by what bath boner id, That by receiving Ey 
Orders, Preſentation, Tnfiitutton, and Inducriun, one may be made 
a Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following a right Method to perform the 
Solemnities required to ſecute the Title, which may be learned 
(among other Books) from Sir S. Degg 's 'Parſon's Counſellor, 
chap. 6. (laſt Edition) Watſon's e Lam, cbap. 1 5. Which 
give particular Deen too long to be here inſerted. [See nod 
13 Ehz. chap. 12. 13 & 14 Car. 2. chap. + 25 Car. 2. chap. 2. 
1 W.& M. chap. 8. bt Fo 1 Ag 3. e | 2 Ges. 2. chap. 31. 
6 Geo. 2. chap. 4 | 

There are or Ways by which one may gain a T ile to an Eccle- 
ſiaſtical Benefice, as by” — Donation, Union, Appropriation 
and Commendam. © - 

Collation is the giving 1 a Bendfice: by a Biſhop, which ſupplies 
the Place of Preſentation and Inſtitution,” But the Biſhop's Clerk is 
to be inducted, as any other Patron's Clerk is. If this Benefice was 
in any other, it would be Preſentative. K. of Advowſon Collative, 
Ben A+ 13 bers had 

5 is when the Ming or bs Patron (though a Layman) - 
does by Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation, Inſtitution or Induction. Theſe Benefices are called Do- 
natives. A Clerk taking Title to a Donative, muſt at or before 
his Admiſſion, | ſubſcribe the Declaration before the Biſhop or Ordi- 
nary of the Dioceſs, according to the 14 Car. 2. chap. 4. And if 
the Donative be either Perſonage or Vicarage, he ought to have a 
Certificate under the Hand and Seal of the Perſon before whom he 
inbfcribed, and to read the ſame in the Church belonging to his Do- 
native: He ought alſo to take the Oath of Supremacy before his 

Patron 


36 | An Inſtitute of the Book 1. 


Patron, according to the 1 Eliz. chap. 1. And if the Donative be 
a Benefice with Cure, he muſt ſubſcribe the 39 Articles in the Pre- 
ſence of the Ordinary of the Dioceſs; and it is the ſafeſt Way to read 
the ſaid Articles in' his Church, within two Months after he hath 
Poſſeſſion, &c. for the Caſe of ſuch a Donative ſeems to be within 
the Reaſon and Equity of the 13 Eliz. chap. 12, and the 14 Car. 2. 
chap. 4. [See of Advowſon Donative, Book 2. chap. 2.] | 
Union is when a Church is united to a Church, of which one was 
before poſſeſs d: It muſt be made by Aſſent of the Ordinary, or Or- 
dinaries of the Dioceſs where ſuch Churches ſtand, and of the In- 
cumbents of them, and of the Patrons, according to the Common 
Law, or according to the Statute of the 37 H. 8. chap. 21. 17 Car. 
2. chap. 3. 
« Termsof the * . (becauſe the Profits of a Benefice are held in Pro- 
_ priety) is an Annexing a Benefice to the proper and perpetual Uſe of 
Doris bo. Bt Spiritual Perſon or Corporation (being Patrons of the Advowſon in 
Fee) and their Succeſſors; as to a Biſhop, Dean, Dean and Chap- 
> Plowd. 496. ter, Sc. The Things requiſite to make it are, 1. The King's 
r Rep 11. Licence to the Spiritual Perſon, or Body Spiritual; for the King 
1 Roll. Abr. at one Time or other may have an Intereſt in the Preſentation to 
233, 239 the Benefice., 2. The Conſent of the Ordinary, the Perſon ap- 
* propriating ; becauſe he too may have an Intereſt by Lapſe, &c. 
and 3. The Conſent of the Patron, the ſpiritual Perſon having the 
© Hob. 149. abſolute Inheritance of the Advowſon, who is to be made © Par- 


als ſon in direct Words, or by Words of the like Effect; for in Suits 


gen 499: brought by or againſt him, he muſt be named Parſon. This may 
en be done during the Vacancy of the Benefice, to be executed imme- 


diately, or by apt Words conſtituting the Patron Parſon after the 


Church ſhall become void. When this Appropriation is made and 
takes Effect, the Patron is perpetual Parſon, or hath (as it were) 
rpetual Inſtitution and Induction ; for the Appropriation alone is 


a ſufficient Admiſſion, &c. 
* Plowd. 499. © It is ſaid, That an Appropriation may be made by the King 


alone, as ſupreme Ordinary, where he himſelf is Patron; as when 


by his Letters Patent he grants the Advowſon, which he is ſeized of 
in Right of his Crown, to a Dean and Chapter, Cc. 

„ Inſt. 46. b. The Church becomes D:/appropriate by the Preſentation, Inſti- 
tution and Induction of a Clerk into the Parſonage, or of the Vicar 
to the Parſonage, if the Parſon is Patron of the Vicarage ; for that 
is a Re-union of the Vicarage and Parſonage, It may alſo become 
diſappropriate by Recovery of the Advowſon by an Elder Title, or 


by D:ſolutron of the ſpiritual Corporation. 


By the 1 5 Rich. 2. chap. 6. 4 H. 4. chap. 12. Upon all Appro- 
priations a Vicar muſt be ſufficiently endowed. 


You ſee that an Appropriation could not be properly made unleſs 
to a ſpiritual Perſon and his Succeſſor, or at moſt to a Spiritual 
aggregate Corporation, that conſiſts of Prieſts. But now, 


By the 31 H. 8. chap. 13. The King and his Patentees (though 
Laymen) are capable of Laving the Parſonages appropriate of diſſolved 


Monaſteries, 


Crt 3. 3. ear ebend 


K — — — — 


NMonqſeries, Kc. Butithey are 1 'bWo-fubjet® evithe ved vf the” 1 
a ys s Commiſſioners, gry pe SR sf 2 03 201bTo:26 egarvid Ip" 
com 9193; 117% 1099640 HARMONY i £ Wann G all en 8 
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to the Care of a nent Clerk till it may be conveniently ſu 
of a Paſtor ; ſo that originally it üs im the Nawwre'6f'a B 
It is founded upon the Statute of the 25 H. g ef, and thit _ 
vhich concerns the Power of tion. A Seqqudſtration of 4 Li- 
ving, of the Cure and Profits (according to the 28 H. 8. chip. 11. 
till the Patron doth preſent his Clerk, or while the Church is Lid- 
gion) is not a Commendan. For by that Statute (the Supply" of the 
Cure being firſt paid) the ſhall have the Profits ring the 
Vacancy, Now a Commendam\ gives the Profits to the Commenda- 
tory; and may be Temporary or : b Temporary,” for H ür 3 Lev. 381. 
twelve: Months, two or three Years,” or n The Cymmende'Seme- 3 Ko Rep. 
Jris-(neither more nor les than fix Months) is not in Uſe 414. 
us. „ot for Life, (wich is the compleateſt) is equivalent 
to a Preſentation and by Virvoe thereof; one is Furſon or Meat to 
all Intentt and Purpoſes, without Inſtitution or InGDC.on 
When any Spiritual Perſon is made a Biſhop, all his Tpiritual * Dyer 228. 


* << 
= a 
n 


1 Promotions (except Ponatives) dre void agen is Scene in + aft. 356, 
| 3 ceaſe of Creation; and his Confirmation, in eaſe of Tranfla- Dav. 68, &c. 


tion; whether he'takes a Biſhoprick in Englund or Belm, or in: Cre. 527, 
the Ile of Man, or Chetber — wp in Beg or Krün. . 397, 
But he may the Avoidance by Diſpenſation of Retainer of * 
ſuch Benefices which he had, if-obtained. befot@ his Conſecration'sr S, e. 
Confirmation of his Election: This is called a Cmmendum Retinere, 8 
and is uſually granted by the Archbiſhop of Canterbury, according to 
' the 25 H. 8: ch A. the Klag's Mandate ex ng bis Con- 
ſent to it, as the true Patron of the Beneſi ces ft iat Tutn, by Vir 
tue of the Promotion of the Clerk to a Biſhoprick. By this Com- 
mendam Retinere, the Incumbency is © continued: And this Commen- « Hob. 143. 
dam hath been granted of Headſbips of Colleges *d Hoſpitals, as well 
as of Dipaities and Benefioes. ere wee 17 
But there is alſo a Cen, Rei re (or Cupere de we to coke 
a Promotiot in the Biſhop's vwn Gift, or in the-Gift-of ſome other 
Patron, whoſe Conſent 200 be obtained, and expreſly reeited in 
the Inſtrument of Diſpenſation. This maſt be for Life, as other * Hob. 155, 
Parſons and Vicars enjoy their Benefices. In the late Statutes for 156. 
erectiug new Pariſhes there is uſually a Clauſe, for preventing the 
Church being granted in Commendam.] 
4 theſe Methods one may be a compleat Parſon, Pardon Impar- 
fone," or Rector in Poſſeſſion of a'Chutth Parochial 
Thee may be two ſeveral Parſons in bbc CHuteh, one of one n 17 
Mbiery, and the other of the other Meisty; anda Part of the Chireh ** a 
and Town allotted to each. And there may be two that make one 
Parſon in a Church, preſented by one Patron,” Alſo two Prebentla- 
5708 may be one Pant vf a Chur tb 
Note, That before Inſtitution, and before Induction, Firf-Bruits 
are payable to the King, and eras "agtoed and compounded for. 
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4 * * d 5 
1 Bock 1. 


4 Inſt. 120, , Hs. Fruits are the Profits of the firſt, Year, of all 


121. 
2 Inſt, 627, 


d 2 Inſt. 624, 


625,626, 625 doth intend and ſuppoſe him to be Rehden on * Benchce.. And 


therefore, gor A 8 h 210 1 10 1191108 


_ though at different. Times, - forfeits Ten. Pounds, the. one. Ha Halo the 
King, 3 other _ to tim: tas wa fe far it. LSor the: 1 Elia. 

chap. 2 1 * 
But Chaplains 4 the "King, - or ther. great Fase. mentioned 


e 


of the Fir/t-Prutts. | 


© gear M 


s © « 
#S 


"> 


charged for Firft- Fruits ar Tens. 


no- 


Þy the 27 H. 8. hep. 8. Neybiritua!-Perfan-yhall pay 


iritual 
Livings according to a Valuation thereof, made the 26 H. . int 
are called Annates, The Tenths alſo, or a tenth Part of the yearly 
Value of all Church Livings, are to de paid ac 
mentioned Valuation. {See che 26H. 8. chap. 3. 28 H. 8. chup. 1 1] 
Ta en. a Valuation of Eccleſiaſtical Livings, 20 Ed. 1. vt! 
119103 di van in a 10911712! £ 
he 26 H. 8. -obap p. 17. The:Farmers of ritual Perjons.ſhall 


bn: 


any. Tenihbs 


to the afore- 


10 710 S013 5 


£1 11 


7 ſme Year that be pays his r hut it Aale. deducted Gave 


* 1 nol. 


164843. iz: 


Where a Succeſſor - grey the Tenths for the Predeceſor, He: may 4 


Arain and retain Goods till Satisfaction, &c. ( Ht] 1 * 
By tbe 2 Ann. Chap. 11. He mut give one _ 165 Surety, to 


ban the Fir. Fruits at four Payments. 


Byirbe 1 Eliz, chap. 4. Vicarages tbat are * * | ten — 
. and Reftaries not above ten Marks yearly,. in the King's Books, 
are diſcharged. from Payment of ,Firft- Fruits;' and Incumbents that 
die, on are removed before all the Payments are due, their Payments 
ſhall be made' an according to [thetr Continuance in the: Bebefice 
cee mee en ern a; ot is 
By the 5 Ann. chap, 24. All Benefices, with Cure k Souls, not 

6 Fee the Glear — Value vol. by the i 
: diſcharged. from Firſt- Fruits and Tenths, 6 the Payment of all 
ry (cee the 2 & 3 Ann. cbap. 11. 6 Ann. chap. 27. andthe 
3 Geo. 1. chap. 10. An Act for the better *Collodting ing 
On Tenths of the Clergy. |  #hereby the old Method is altered. (And 
Hock 4 hae Of Court of Exchequeri]: 1 4 


FR we "AT ; IAC 14757 


18 * 


and Levy 


FI: of 


mproved Valuation; are 


- 9 
21 en 


e 


cnc e e ben nο er vn. J 


y the 21 H. 8. chap. 13. He that. is willy 23 


bn . 


1 171 
* + * 


"IK. 1 N * 


his Be- 


'nefice for one Month together, or tg Months in the whole Year, 


In the. Statute, and in the 25 H. 8. chap. 16. and in the 33 H. 8. 


6 Rep. 21. 


chap. 28. are excuſed from 0. while a” attend te that 


retain them. 


21 4777] noma 20 


„ 


— 


© The Parſon ought, to, ik upon ** Redory, and in the = 
r 590 nage Houſe, and not in any other Houſe within the Pariſn. For the 
Statote is intended not only for ſerving the Cure, and for Hoſpitality, 
but to maintain the Houſe in Repair, that his Succeſſors may keep 


_ Hoſpitality. too. Layyful Impriſontment, Sickneſs, want of , a Par- ; 


ſonage-Houſe, are good Excuſes for Non-reſidency, and excepted 
out of the Act by Conſtruction of Law]; for the Words of the Sta- 


tute are, That, ber that (wilfully-ab/ents: himſelf, &c. 


5s ©, © + =« 


«If 


1 
* bo 
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C 3. eh W ugland 
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21 Dole Fart: Gr. Aenne Chaplain, and die, r ae Nüldted 4 Rep. 116. 


of Treaſon ; or an Officer qualified to retain # Cbaplain is tertioved 
from bis Place, the Retainer upon the Statute is 9 and 


inn der ex cuſe Him from! Refd ne: N 1 3613 50” | AV Q WALL 


v4 ahne Y dora 4, games M to $36601uftt(] 2517 
By the 28 H. 8, chap. 13: The Choncellr; Vi TI) 222 


miſſary, Rulers of "Colleges arid Hun, "Diffors "of the Chair, land 
ol in Divinity, and Clerygymen' under ' forty Tears of © Ape; 17 


fiding in the Univer ſity, — bearing Lectures, and doing Erer- 


ciſt in Peron, are exempt from the Penalties of the 21 H. 9. [See 
13 lig. chap. 20. 14 Elis. chap. Tr) 18 Elia. . 11. 43 2 1. 
by. © ano 


+56 N 


By . be ebe Statute Uthe 21 K.. 8. e tze N 
Clergyman can hold two Benefices "47th Cure of "Souls," if the firſt to 
which he was inflituted, or collated and indubfed, be worth eight 
Pounds in the King's Books of Record, without Diſpen ſation from 
rhe. Archbiſhop of Canterbury, confirmed under the Brin Seal. An 
le that . nn on takes 4 ſecond, hy word the Wa 
ipſo facto. . 


* The Statute ſays; Inſtituted and Hiductel to the Second; but 
Inſtitution is looked upon to be ſufficient, for othet wiſe che Adt 
might be Eluded by Deferring the induction. 
But by this Act there muſt be certain Qualifications neceſſary to 
obtain ſuch Diſpenſation, as of Birth, Degree, to be Chaplain to 
the King, Qucen, a Duke, Gc. Archbiſhop or Biſhop, or to a 


d 4 Rep. 79. 


Dutcheſ, Marchioneſs, Counteſs, Baroneſs, being Widows (or mar- 


ried to any Perſon under the Degree of a Baron, though noble only 
by their firſt Marriage) or to other great Perſons by Vertue of the 


faid Statute, and the 2 5 H. 8. "chop. 16, and the 33 H. 8. chap. 28. 


By Reaſon of ſuch Qualifications one may purchaſe Diſpenſations to 
=> kl Benefices. = of doc ap] Poſt, Auch or the ; Nobility, 
chap. 4 7 
elf Oze hath his oll Number of Chaplains 16001 ts be Quali- 
fied, and retains One more, who obtains a Diſpenfation before Others 
are advanced ; < His Diſpenſation to hold a Plurulity is not Gvod.. 

4 If a Duke, Earl, Sc. retain a Chaplain and die, or is attainted 92 
of Treaſon before his Chaplain takes a „ec Benefice, this Retainer 


too is determined: If he had taken a ſecond Benefice before his 4 Rep. 118, 


Death, &c. the original Retainer would have continued in Force, 


to qualify: Him to enjoy the Benefices, which were once lawfully 


ſettled in Him. And this Retainer is good During his Life. One 
cannot Diſcharge His Chaplain, if He purchaſes Di penſation, and is 
advanced y it, to qualify Another in His Place. i 


$ & 44 3 


Furthet: By the ſaid Statute of the 21 H. 8. dab. 13. No uri. 
tua Perſon 2 take to Farm any Lands, &c. in pain to forfeit ten 
Pounds for every Month he fo continues the ſame, to be divided be- 
twixt the King a Proſecutor. And he ſhall not (by himſelf ot 
any otber) buy to ſell again for Profit, any Cattle, Viftual, or Mer- 
. Chandize -whatſoener, 'in pain to forfeit 22 the Value thereof, &c. 
and IN * Abet 2 be voi. | [Se the Statute at large * | 


2 


Ae 99, 


1 Cro. 723, 
24, 839. 


119. 
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By the. 2 & 3 Ed. 6. chap. 1. Va Miniſer in diſtutbed in the 
Exerciſe of his Office in the Church ; the Pur ſhment upon Convic- 
tion it 10 J. and upon Non-payment,. threes; Months. Fmprifenmnc 
at bout Bail. [See the 1 W. & M. Se.. . . CHAP; chaps 18. Concerning 
the Diſturbance of Miniſters, and Biene rr Pee by 
that Act of Toleration.]  ....: > obs da 
Erde Statutes concerning Leaſes by Girl re. Perſons will bs men 
tioned in the Title Leſs, Al. cl 3. _ * 


55 the 13 Elz. chap. 10. * "fraudulent Gifts of the Pirfonal 
Eftate. are * by Ecclefiaſtical. Perſons, with; Purpoſe, to binder 
their Succeſſors from recovering Dilapidations againſt their Executors 


N 


or Adminiſtrators; the Succeſſor ſbail have. like Remedy in the: Ec- 


clefiaſtical Court againſi the Grantee, as he might have. had againft 
the Executor or Atminifirator of the Predeceſſor. 

By the 14 Elz. chap. 11. A Money recovered for Dilapidati- 
ons, ſhall be i d, within two. 17ers, upon the) Building, in pain 
co forfeit double io the King, (See the 7 Aua, cbup. 14. concerning 
Pariſh Libraries. RE ao 


We have ſeen hitherto how one may by made a Parſon of a 
Church, with the Statutes relating to Refidence of Parſons, in their 
Cures, to Pluralities of Benefices, and to Farming of Lands, Sc. 
and Merchandizing by ſpiritual Perſons, and D:furbing, them in 
the Exerciſe of their Office, and concerning Fraudulent Gifts to hin- 
der a Recovery for Dilapidations, &c. 1 hall, now ſet forth, How 
Ns one, may Ceaſe to be a Patſon. 

"Inſt. 120.2. 2. One may * Ceaſe to be a Parſon of a Church, I. By Death, 
4 Rep.75-70- 2. By Ceffon, which is by taking a ſecond Benefice with Cure of Souls, 
z Roll. Abr. contrary to the 21 H. 8. ans. „Sc. before- mentioned: or con- 
35" 353- trary to the Canon Law, ou Diſpenſation, when the firſt Bene- 

fice is under eight Pounds per Aunum: This is properly called Ceſ- 
ſion. Ceſſion is not made by taking a Deanery, Archdeaconry, 
-  Prebend, or Rectory. with Vicarage 3 becauſe they ate not 
Beneſices with Cure within the Statute, but particularly excepted. 
{See concerning Pluralities, 4 Rep. 75 to 79; 117.] J- By Crea- 

tion; for when a Parſon is made a Biſhop, his Benefice is void upon 
2 526, his © Conſecration. [See of a — a0 ante.) 4. By Reſigna- 
2 Roll Abr. tion to the Biſbop, the immediate Ordinary, © in. whoſe Diſcretion it 
7 is either to accept or refuſe the Reſignation. Refigna is not ſo. pro- 
705 Cre. 03, per a Term in Law as Renuncio, Cedo, Dimitto. A Reſignation 
350. the Church void. The Notary; can only atteſt the Reſignation in 
order to its being preſented: It cannot be made upon Condition, be- 
6alaf. 344. a. cauſt it is a judicial Act. A Donative muſt be reſigned into the 
| Hands of the Patron. [See 31 Eliæ. chap. 6, concerning Corrupt 


Refignations.) 5. By Deprivation, as upon Simony, contrary. to 


the 31 Eliz. chap. 6. 12 Ann, ghap. 12. [See of Advowſons, Book 2. 
chap. a.] By maintaining any, Foreign Power, [See 1 Ekz. chap. I.] 
or any Doctrine contrary. to the thirty-nine Articles of Religion, 
and perſiſting therein. See 13 Eliz. chap. 12.] Or by. neglecting 
to make the Declarations in the Church, and to read and to aſſent 
to p the thirty-nine Articles there, {See the 13 Eliz. chap. 12. 

14 Car. 


2 Roll. Abr. before a. Notary, without the Biſhop's Acceptation, does not make 


CHar. 3. Lau ef England. 41 


14 Car. 2. chap: 4.| Or by neglecting to take the Oath of, Abjura- Sy 
0 ret — nr .. one enters ona Benefice. {Sec the 
13 W. 3. chap. 6. 1 Geo. 1. chp. 13. 2 Ceo. 2. chap. 31. 6 Geo; 
2. chap. 4.] By Abſence. of ſixty Days in one Year, from a Benefice 
belonging to a Papiſt, in the Preſentation of one of the Univerſities, 
or if the Clerk preſented had Another Benefice with Cure. [See 
the 1 V. & M. chap. ab.] By uſing any other Farm of Prayer, or 
Adminiflration of Sacraments than hat is contained in the Com- 


C 


mon Prayer Book, or by Refu/ing to uſe the ſaid Form, or by, De- 
praving the Book of Common Prayer, or any Part ↄf it, upon a ſe- 
cond Conviction. [See 1 Elix. chap. 2.] In all theſe: Caſes the Par- TONE 
ſon is Deprived, and the Benefice made void by Statute Law, /* * 6 Rep. 29. 
where there needs not any Sentence Declaratory in the Eccleſiaſtical , un — 
Court, * There are alſo many Cauſes of Deprivation by the Canon 222. 
Law, upon Sentence in the Spiritual Court, as for Adultery, Drun- ty ps 
kenneſs, Dilapidations, &c. | 3 
ant! | 13 . SKA N Hob. 243: 
6. A Vicar, (Vicarius, quaſi vice fungens Re&orts) is the Prieſt Vicar. 
of that Pariſh where the predial Tithes are appropriated : The Par- 
fon or Rector has the predial Tithes to himſelf, At firſt a Vicar 
was a meer Curate to the Impropriator, temporary and removable 
at Pleaſure; but by Degrees he got a ſettled Maintenance of Glebe, 
and ſome kind of Tithes, and now claims his Dues either by En- 
dowment of the Impropriator or by Preſcription. The Ordinary 
hath Power to encreaſe his Allowance, [See 15 Rich. 2, chap. 6. 
4 H. 4. chup. 12.] | | 4 a 3d «0 2 
The Freehold of the Church, Church- yard and Glebe is in him; 
and in ſome Caſes he is eſteemed to have a Fee- ſimple qualified. In 
ſome Places the Vicar has got a Penſion from the Impropriator : 
But ſome Benefices that were formerly ſeyered by Impropriation, 
have ſince been united, and all the Glebe and Tithes have been 
given to the Vicaragez and many Vicars have a, good Part of the 
great Tithes, or a Leaſe of them upon reaſonable Terms, from, the 
Impropriators, [See the 29 Car. 2. chap. 8. For Confirming and Per- 
. petuating Augmentations made by Eccleſiaſtical Perſons, to ſmall Vi- 
carages and Curacies; and fee the 2 Ann. chap; 1 1. An Act for the 
Au mentation of the Maintenance of the Poor Clergy, 72 12 Ann. 
Seſſ. 1. chap. 4. Concerning the Endowment of Poor Vicarages and 
Chapelries in the Weſt-Riding of the County of Vork. 1 Georg. 1 
chap. 10. For the better Maintenance. of the poor Clergy.I! 
The Method of taking Holy Orders, Preſentation, Inſtitution and 
Induction to a Vicarage, or the Way of obtaining a Title to 
a Vicarge by Collation, Union, and Commendam, is the ſame by 
which a Parſon obtains' a Rectory, Sc. and the ſame Methods are 
to be obſerved in performing the Solemnities of Sub/criptions, Onths, 
&c. required to ſecure. the Title of a Parſon, But a Vicar over 
and above is to take an Oath of perpetual Reſidency, which the Bi- 
ſhop may diſpenſe with. The Statutes concerning Refidence, Plu- 
ralities, Farming and Merchandizing, Diſturbance of Miniſters in 
Execution of their Office, and concerning Dilapidations, &c. alſo 
relate to them, as well as to Parſons; and one may ceaſe to be a 
Vicar in the ſame manner as a Parſon. [See therefore of Parſon 
throughout, ante.] 
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A Carats " he who repreſents the lokuwbint (Parſon or Vicar) 
Loki in his Stead; though every Clergyman that Officiates 
in a Church (whether Incumbent or Subſtitute) is in our Liturgy, 
Sc. called a Curate. Ile ought to be licenced by the Biſhop. or 
Ordinary: However he may recover his Salary for ſerving the Cure, 
though he has no ſuch Lieenee. [See the 28 H. 8. chap. 1 r. How 
the Curate is to be paid during the Jonny of a Benefice upon 4 

ration, Ge. r Eliz.” chuß. 2. 14 Car. 2. __ 4: end ſee 

the- 13: Eliz. chap. 20. and Tit. Lager 0 
There are | Perpetual Curates as well as Temporary, wk al 
the Tithes and Profits are imptopriate, and no Vicarage endowed; 


The Impropriators are obliged to find them; and ſome of them 


| have certain Portions of Tithes fettled en them. [See the 29 Car. 


2: chap. 8. 2 Ann. chap. 11. 12 Ann. Sefſ. 1. chap. 4. Seve 75 


| chap, 10. above-mentioned, under the Title Vicars.) 


* Can. 91. 


b Ventr. 
143, 153. 
2 Roll. Abr. 


234. 


Of the Laity. 


By the 12 Car. 2. chap. 4. Curates muſt Subſcribe and . be- 
fore the Archbiſhop, or Biſhop, &c. as Lecturers, upon pain of Mang 
their Places, and of being impriſoned three Months . Bail. 
By the 12 Ann. Seſſ. 2. chap. 12. F any Rector, or Vicar, pre- 
ſents any Curate to the Biſhop or Ordinary to be Licenſed to ' ſerve 
the Cure in bis Abſence ; He ſhall appoint under His Hand and Seal 
(before He grants fuch Licence). a 8 not exceeding 50 l. per 
Annum, nor leſs than 201. o be paid at fuch Times as He ſhall 
Think it Ltd upon Non-payment of the ſaid Stipend, He may 
"er the Profits of the Benefice until Payment ſhall be made. 


Every Parſon, Vicar, or Curate, hath a Pariſi-Clerꝶ under him; 
is was formerly 2 real Clerk in Orders, tho“ now he is generally 
4 Layman. He is the Aſſiſtant to the Parſon; Viear, or Curate, in 
orming Divine Services: He is choſen. by che Miniſter for the 
Time being, unleſs there is a Cuſtum that the Pariſhioners or Church- 
wardens ſhould appoint him; [becauſe the Cuſtom is temporal, and 
cannot be altered by a Canon. He ought to be deprived by him that 
placed him in the Office; but if he is unjuſtly deprived, a AManda- 
nus will lie to the Church-wardetis to reſtore him, as it will lie to 
the Biſhop or Archdeacon to ſwear him when hie'i is elected. The 
Law looks upon him as an Officer for Life, and one that hath a 
Frechold in his Place, and nbt as a Servant; and therefore will not 
ſuffer the Eccleſiaſtical Ooutt to deprive him, but only to correct him 
for any Miſdemeanor by Eecleſiaſtical Cenſures. The ſame Law 
is with Reſpect to a Sexton that has a fixed Salary. 

Thus much of the Clergy; which is fit to be ænown by the Si 
-derits' of the Common Law; tho many e relating to en ur 
triable in the Eccleſiaſtical Obufts. "Ia it 3\AG 5d 

II. The Laity (from lait the People) are the People eſpecially fo 
called, as e Trein the Cat | | 
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CHAP. IV. | 
oy the Nobility and Commonalty. 


Perſon in his Civil Capacity is moreover cither of the * Nobi- * 1 Ind. 16. b. 
Ar or Commonalty, @* "5 
I. "The Nobility or Peers of the Beale: are divided into Byrons, © = the Nobi: 
Viſcounts, Earls, Marquiſſes and Dukes. All the Nobility are Ba- > dy ind. 155 b. 
rons or Peers. They are called Barons by Reaſon of a Barony or * Inſt. 3 
Lordſhip held by ſome Service in Chief of the King; not that every | 
one that has a Barony: is a Lord of Parliament; for he muſt more- 
over be called by Writ to Parliament. Every Barony in ancient 
Time was held by Grand Serjeanty. They are called Peers (Pares) 
becanſe in all publick Affairs they are equal as to their Votes in 
Parliament; tho' there is a Difference of Degrees in reſpect of their 
Dignities. . 
One may have a Title of N okility and Dignity by Creation, : 4 -m 
Deſcent, or by Preſcription. r 
1. By Creation either by Writ, or Letters Patent. By Writ i is *1 Inſt. g. b. 
the moſt ancient Way, and gives a Fee-ſimple in the Barony without '* * 
Words of Inheritance, (viz.) To him and his Heirs. Let the King 
may limit the general State of Inheritance to Heirs male, or to the 
Heirs of the Body. * As ſoon as he fits in Parliament by Virtue of 2 Inſt. 16. b. 
tbis Writ, his Blood is ennobled, and he is a Peer. But if He dies 
before he ſits in Parliament, He is not ennobled, The Bare Di- 
rection and Delivery of the Writ hath no Effect. By Sitting in 
Parliament His Blood is ennobled to Him and bis Heirs Lineal.“ 1 — _ b. 
But Creation by Letters Patent is the ſureſt Way, and good, tho 
he never ſit in Parliament. Vet he muſt have the Inheritance in 
this Caſe limited by apt Words, as to him and his Heirs, or the . g. b. 
Heirs male of his Body, or the Heirs of his Body, Sc.  atherwiſe 
he hath no Inheritance. The King may create either Man or mw 16. b. 
Woman Noble for Life only; but not for Vears, becauſe then the 9 Rep. 97s 98. 
Nobility might go to. Executors or Adminiſtrators. Nobility alſo 
may be granted for Life to another by Act of Law only; as if a 
Duke takes a Wife, ſhe is a Datchels 1 in Law 7 the 1 — 
So if a Marquis, Earl, Dec: 1046 
2, By Deſcent, as when N obility c comes down un the Anceſtor, | 
and is enjoyed by Right of Blood. The Dignity of an Earl may ir Tal. 16 5. 4 


deſcend to a Daughter, if there is no Son; and if there are many 


Daughters and no Son; the Poſſeſſions of the Earldom ſhall be di- 

vided amongſt the Daughters, but the King ſhall diſpoſe of the Dig- 

nity to Which Daughter he pleaſes, IE Reaſon of the Warmn. 

and ſhe ſhall be a Counteſs. 5 
* A Woman Noble by Deſcent, marrying one. has is unden the *1 Tof. 16. v 

Degree of the Nobility, remaineth noble. But if ſhe was noble by 2 R. 50. 

Marriage only, ſhe loſeth it if ſhe marry: one that is under the Der. 

gree of the Nobility; not if her ſecond Huſband is noble, and infe- 

rior in Pignity to her firſt ee — Of Trial in: Criminal 

en Bool 4. cbap. . 


» 


— — erteDene.— _ 
* 
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By the 25 H. 8. chap. 22. &c. The Dignity of the Crown is de- 
ſcendible to the eldeſt Daughter alone, and to ber Poſterity. 


3. By Preſcription ; as thoſe that haye continued Barons beyond 
the Memory of Man. 1 by 
21 lnſt. 16. b. A Duke, Earl, &c. of * another Kingdom are not ſued by thoſe 
e Names here, Duke or no Duke, Earl or no Earl, Baron or no 
5 Rep. 35. Baron, ſhall be tried by the King's Writ, or the Record of Parlia- 
6 Rep. 53- ment, and not by a Jury: But Dutcheſs or no Dutcheſs, &c. b 
3 — bs, Marriage, ſhall, as a Matter of Fact, be tried by a Jury. | | 
©1 Inſt. 70. b. But there are Barons by Succeſſion, and thoſe are the Br/hops, 
* x Us *- who by Vertue of ancient Baronies held of the King (into which the 
2 loft. 5,6, 7. Poſſeſſions of their Biſhopricks have been converted) are called by 
79. Writ to Parliament, have always had Place in the upper Houſe, and 
: 7 ; 1 ate called * Lords Spiritual: But there are no Feudal Baronies, or 
x Inſt. 109. a. Baronies by Tenure at this Day. The Temporal Poſſeſſions of 
8 * 556. Biſhops are held by their Service to attend in Parliament, when call- 
778 * ed; and that is in the Nature of a Barony, The Biſhops of * Wales 
are Lords of Parliament as the Biſhops of Exgland; and all the 
* 4 Inſt. 1, 2. Biſhops together make one of the f three Eſtates in Parliament, and 
1 Vent. 325. are ſo accounted in ſeveral Statutes. [See 1 Eliz. chap. 3. 8 Elis. 
= chap, 1. &c.] But tho' the Biſhops are Barons and Lords of Parlia- 
SIS 39 ment, and are called by the King's Writ, and have a Vote there, “ 
11 yet they ſhall not be tried by the Peers, becauſe they do not fit in Par- 
liament by Reaſon of their Nobility, but by Reaſon of their Baro- 
Hies, which they hold in Right of the Church; as ſome Abbots did 
heretofore, and yet were not to be tried by the Peers, but by a jury. 
They are to be tried by the Country, 1. e. by a Jury, for that they 
are not of the Degree of the Nobility. And when one of the Nobi- 
Iitty is to be tried by his Peers in Parliament, the Spiritual Lords muſt 
> ; Inft. 0. > withdraw and make their Proxies Proteſt Qu.]; becauſe by the 
# ni. 585, Canon Law they ought not to condemn any one to Death. ¶ But 
$"7* Qu. and ſee the 25 Ed. 3. Stat. 3. chap. 6,]. \ | 
WMe may add that there may be Peers alſo by Ofice, as Lord 
| Keeper, Lord Privy Seal, Lord Treaſurer, But when the Office is 
determined, there is an End of their Peerage. [Q.] ig 


Let us now examine what the Law ſays particularly to the Caſe 


*6 Rep. 522 A Peer ſhall not be arreſted upon mean Proceſs, or upon Exe- 
Sw 49. Ccution for Debt or Treſpaſs, becauſe he is preſumed to attend the 
King and the publick Affairs; and becauſe; the Law does preſume, 
that he hath ſufficient Lands in which he may be diſtrained: But 
he may be arreſted or apprehended in criminal Caſes. Neither 
is an Exigent awardable againſt: a Peer in Civil Caſes. Before the 
Stat. 24 Geo. 2. chap. 18. If a Peer of the Realm was Plaintiff or 
*tInt. 156. b. Defendant (whether Lord Spiritual or Temporal) a * Knight was to 
MIT be returned of the Jury. A Peer is not to be put on Furies, If 
he is Defendant in a Court of Equity, he is not born to his Anſwer, 
but anſwers upon his Honour, as upon the Trial of a Peer. But 
his Affidavit, his Examination upon Interrogatories, and Examina- 
tion as a Witnefs muſt be upon Oath. 1 Mins. 146. So at Com- 


1 mon Law when he is a Witneſs upon a Trial, he ought to be 
9 ep. 49+ OF N Tn : 1 
3 Inſt. 9. EWOrn, 


Ca- A vg Lawnef England. 


ſworn. [How a Peer ought to be tried. in High Treaſon; Petit 

Treaſon, Felony, Cc. ſee of the Court of the Lord High. Steu- 

ard, Book. 4. chan 1. And of Wali Crimingl ns Book 4. #45 .fnly 

* NP 1 to ff dt Aran ginA vows adi aby 
By Weſtm, I, ht p. 34 None ſalt report any. al 2 or 7 og 

News or Tales whereby; Diſcord: may ariſe betwixt the King and his 

People, or between the Great Mtn of the. Realm, on Pain of Impri-- 

ſonment,; till he produce the Author... i [See 2 Inf. 22 5, Cc. ! 
- By. the 2 Rich. 2. chap. 5. None ſhall deviſe, or tell any - falls: 

N ews, Lies, &C. of. Prelates, or. Lords, or of the Chancellor, Treas 

ſurer, Privy Seal, Steward of the King's Houſe, Judges, &c. dubere- 2. 

by any. Diſcord or Slander may ariſe, or. Miſchief coma to the Revin, 3 

on Pain of e ee as 15 ordained by Welt. 1 At e 


wY 


\ / 


| Since the 6 17 5 of. 1 may 1 the ARion of 
Scandalum rate pon this Fat te. e 4 399% 


By the 12 Rich, 2. chap. 11. | When one bath 10 ¹¹ fal le 3 
Lies, &c. contrary, to ;the 2 Rich. 2. chap. 5. and cannot praduce 
the Author, and is thereupon | imprifoned, be ſhall, afterwards! be 
puniſhed by the King Council, notwithlanding. the A of, Weſt. /T. 


The Statute, of Scandalum Magnatum is a General Law, of which * 4 Rep: 13. 
the Court is to take Notice. | 

If the Slander is publiſhed in a Libel, the Party may; 8 b indicted, * 5 Rep. 125. 
fined and impriſoned, .. But the Action of nee Magnatum is 
uſually 577% nd We 2 Rech. N. Fur ram ns Demir ch 


ſons, Sta. e max! Lal, in a Seundalum ere ſet- 8 215 EZ | 
Yam 14- 


SS Ef © 4 "= 


at e Law For tho' 7 — , be * which is ledges 4Rep. 14, 15. 
1 Roll. Abr: 


c ed. 34. 
* wack ici £20379 15 Hob. 35. 


By A 1 5 7 1 s 5 4 Heer is a Dule, at and an 
Earl, &c. be mußt be named in legal Proceedings by, the. worthigh 
Name of Dignity, (Viz.) By the Name of Duke, &c. 

By the 21 H. 8. chap. 13. A Duke may 2 fix Chaplains, 4 
Marquis and an Earl five, a Viſcount four, a Biſhop fix, a Baron 
three; every Dutcheſs, Marchioneſs; Counteſs and. Baroneſs, (being 
Widows, 8c.) two. [Sec 4 Rep. 89, 90, 117, 118, 119. 


=E 
- * 


By the 31 H. 8. chap. 10. The Precedency of the Nobility, 


Log, of Parliament, and of the Great Officers is ſettled and deter- 
mine 


II. The Commonalty are divided into ſeveral Degrees, as Knights, Of the Con- 
Eſquires, Gentlemen, and Yeomen. And as every one of the No obles monat. 


C N is 


. Inflirare of the | Book 1. 


is a . to the other, though chere are yrs Degrees 85 iris of 
the Commons. | HOLD) | 
*rInſt. 74. b. 1. A Knight is of five Kinds (viz) Kei gbt of the Garth: 
1 59% Knight Baronet, Knight Banneret, Knight of he Bath, and Knight 
Baclebe. All theſe muſt have their Honours by Creation, except 
Baronets, who may be by Deſcent. One who was a Barofict by 
Deſcent, Levied a Fine of his Honour to Another, who enjoyed ir 
and took Place in Seniority from the Date of the Patent, as if it 
had been Granted to His Anceſtors. 32 Car. 2. [The Title Ba- 
ronet is uſed in old Acts of Parliament, 16 Rich. 2. chap. 6. Baro- 
nets, as ſuch, are not Knights.] A Knight Bachelor is termed in 
ld 5, Law Miles, for * Eques Auratus is not uſed; © therefore in Writs 
> 14. Ke, and Indictments he dught to be ſo named, See the 2 Tf. 593, Se. 
859. 17 Car. 1. chap. 20. ] 
* 2 Inſt. 667, 2, * Eſquire (Armiger) is a News FRY i8 Cele aſcd ; in divers 
c » 655 Acts of n to denote an Eſtate and Degree. All Dukes, 
Marquiſſes, Earls, Viſcounts, and Barons of other Nations, or 
which are not Lords of Parliament, are to be named Eſquires. If 
Knights, they are to be termed Milites.\ The Sons of all the Peers 
and Lords of Parliament are in Law Eſquires in the Life of their 
* 2 Inſt. 596, Fathers. And the © eldeſt Son of a Knight is an Eſquire. 
607+ A Foreign King, being in England, muſt fue and be ſued by the 
Name of King. 28 2 
3 A Gentleman is he that beareth a Coat of Arms. There is 
* but a ſmall Difference betwixt an Eſquire and a Gentleman, There 
be Gentlemen by Office and Reputation. And if one is ſo re- 
puted, he may be called ſo in legal Proceedings, - But if he is named 
Noman, he cannot abate the Writ," as a real Gentleman may. If a 
Gentlewoman is named Spinſter inſtead of Generoſa in any Otiginal 
Writ, Appeal; or 1 Wen, ſhe may abate and quaſh IS ſame. 
In other Caſes, Widow, or ſingle Woman, are goed Additions. 
He that hath taken a Degree in our Univerſitics, may be named 
by chat Degree. And if he hath taken Holy Orders, he may have 


| Ae of Clerk. $5 = — DY iO D611 t [192115 
+ 2 Toft, 66. 4. * Yeoman in legal Underſtanding. is ehiefly a Freeholder chat 


may ſpend Forty Shillings per Annum. This Degree is applied only 
to Men, not to Women, But it comprehends all- under the Degree 


„1 Iaſt. 80. a, of Gentlemen, as Citizens, Burgeſſes, (i. e. Men of Trade) Bay- 
; Labourers, Beggars. Teoman is Jenn reekoned a diſtin" Addi- 
2 Inſt. 668. - tion from Labourer, and of higher Degree. i Citizen and Burgeſs 
are no ſufficient Additions in Writs, Sr. becauſe they are too gene- 
ral. [See of Writs, Book 4. chap. 4. and the State of Additions, 
1 H. Chap. 5. and the Expogtion on the Statute, 2 Inft. 665, 


Sc. 
The Additid of Eſquire, Gentleman, Fein Ge is no Part 


af the leur but Additions at Li MR 
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Impriſonment, and 4% his Place. [See more in ihis Act concern- a 
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0 Th that are amon the —_ 8 ah Comps: 
* 9 ra in wick Stats. „ 


>» 83 350 


HEN the Curie o Jaſtic are We 00 diftribte- Juice Of the Mili 
to all, it is ſaid to be a Time of Peace. But when by In- © In 249 

Wo. Rebellion, Cc. the peaceable Courſe of Juſtice is ſtopt, "Than 

it is ſaid to be a Time of War, This ſhall not be tried by a Jury, 


but by the Records and Judges, whether juſtice at ſuchi a Ane had 


her equal Courſe of Proceeding or ns? For Time bf War doth not b 


only hs Privilege to them that are in the Wär; büt to all others 
within the Kingdom. [See Book 2. chap. 2. of Uſurtdtion.]- 

The Military State includes the Soldiery by Land and Sea. But 
it muſt be obſerved, that in Time of War particular Orders are 
always made for the due Order and Diſcipline of Officers and Sol- 
diers, and for the Re 3 of the 2725 ind Navy ; which we 
muſt conſult u pon all mergencies, and not * many ſanding or 


petpetual Laws on that Account. 
But it appears in our Books, * that if any aue in Commiffibn mn 3 Inſt. 52. 


Time of Peace put to Death any Man by Colour of Martial Law, 
it is Murder, 40 againſt Magna Charta, chap. 29. But Temporary 

Acts of Parliament have of late enabled our Kings to hold Courts 
Martial in Time of Peace, Se. che laſt of which ſhall be © pact ary 


in its Order. 
The chief Statutes OE. to the Army 0 Navy ate as follow : 


3 V7 


By the 5 H. 7. chap! 1. 4 th 7 q chap. 5. It is EnaQed,' 
That M a Captain ſhall not have the whole Number of his Soldiers, 
or not pay them their due Was es twithin fix Days after be bath” re- 
ceived them, he | all forfeit 3; his Goods and Catel, and ſuſfar 
Inpriſoment. Hd it is made © Pelony' 467thout Clergy for 4 SHld1er;* 6 Rep. 27. 
(not being a Captain) retained in Wages, or taking any Preſt tb Jerve 3 C5. 71. 
the King upon the Sea, or upon the Land biyond-fea; 1 depart mow 
his Captain without Licence. [See the 11 H. 7. chap.” 18. | 

By the 2 & 3 Ed. 6. chap. 2. It is Felony without Benefit af 
Clergy for a Soldier retained, to depart without Licente 6f his Um- 
mander. * But this Part of the Act doth extend only to à Soldier «6 Rep. 2 27. 
that departeth after he hath ſerved the King in his Wars. e a 3 Inſt. 86. 
Felony, Book 3. chap. 11 

The Officer that receives more Wages for Soldiers he be agb * 
and doth not every Month (by à Note in Writing) ' dcquiamt_ the 
Treaſurer of the Army 0 every Soldier's Entry, Death, or De- 
parture, fhall ffi 5 ve Pun, to the Ki ng, > fer one Month's 


ing Commiſſioners and Captains, Licences of Soldiers to depart, 
and concerning the Puniſhment of 1 Wer that "makes" = 5 


Horſe or Arms.] * | | WAY I; 3. 80 — 7 
is 4 Fan 20 lah} " By 
— _ X | _ —— 


2 In republics maxim? conſervanda ſunt jura belli. 2 Inſt, 58, 


—ä—— — eo „ 200k. 1. 
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By the 4 E : Ph. & M. chap. 3. If any Perſon being commanded 
to muſter, doth abſent himſelf (having no lawful Excuſe) he ſhall ſuffer 
ten Days Impriſonment, unleſs he will agree to pay forty Pounds for & 
Fine. And if any Perſon authorized to levy or muſter Soldiers ſhall 
take any Reward to diſcharge or pare any from the ſaid Service, be. 
ſhall forfeit ten Times as much” as be ſpall” / 5 rat, &c. Aud a Cab 
tain or other Officer which- / doth not pa * Ny oldier* his Wages, &c. 
hall forfeit ten Times as much as he 12 tale, &c. and to "the Sol- 
dier three: Times as much as be. ſhould have paid fo him. 

Offences committed during the Time of Ne v, be beard * 

determined by the. chief ner. Din ON ene 


# 


- 
0 


— 
5 — * — 
= 
- 4 3 22 Wikies + rene — — E—— — — _. 5 — N 
S r ſds — Q > = * 
— l >. 
Z = _ _ — — — — — 
= E4 A 


lee the 31 Ee chat. 15 The aa 72 Imbezilling . | 
King 's Armour, Ordinance, Victuals, (provided for Soldiers) o the 
Value of Twenty Shillings.] [Ss alſo the 9 n 10M. oy 3 4 41. 
1 Geo. 1. chap, 25, en . 1 J xe JF; 
7 the 43 Elis, . 3 The, moſt Part Fa the 9 | the _ 
Raue yearly. in Seſſions have Power to charge every Pariſh towards | 
a: weekly' Relief of maimed. Soldiers and Mariners. 
A Soldier or Mariner that begs, or cunterfeits a. ee of” 
his chief Commander, ſhall ſuffer Pmfmen as 4 Common Rogue. 1 
[see che 1a Ann. chap. 234] 1; mw ae L 
By. the 3. Jac. 1. chap. 4. Har any one + goeth bey ond Sea, to ſerve fo- 
rei — rige not having talen ſbe Oath /, Altegiance before he 
goes, ii is Felony... {See, 12 Ann, Sell. 2. chap. 1 T. and ſee of Felony, 
Book, 3:.chap.' 1. I V he is a Gentleman or Officer that is going to 
ſerve a Foreign Prince; he muſt be bound with two Sureties, Lg to. 
be : reconciled 70. the Pope, or te. conſent. to any Conſpiracy againſi ile 
King; or elſe it is I Moat Geb. yg = "hoe the 
nn of EE of the een Nauk I We 
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the Nah, Ee. ee A: EK e 7 
* "i the 29 = Ps 3 ew in ny Wit tary, E LEM 
and Mariners at Sea, may 5 4% Pe G,. their. Perſona! Barts as be- 
fore the making of the 48, with Reſpect to their Nuncupative Wills 
and Revocations 4 W. ls in Writing. [See the 22 &. 23 Car. 1 
chaps 8 1 ww | 

By the 31 Car- 2. 3 p. 1a Ne Soldier {ball be quartered upon 
any Perſon or: Tnkabitant 3 his Conſent. And every fuch In- 
habitant may reſuſe to quarter any, Soldier, _notwithllanding any Or- 
der-ahoifoever-:; [Sex the Petition of Right, 3Cr. 1. chap, 17. 


de dhe 5& 6 1. & M, hab, 256. 11% 12 V. 3. chap. 7. 
10 Ann. chap. 10. and 4 Georg. 1. chap. 11. 6 Georg. I, cap. 19. 
Far Trial of Crimes and Miſdemeanors at Sea. See 'Book 4: he 5 
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Of the Admiralty Count, in Fine; oe te Co Court by ae 
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acgndingto de 25 2. chop. 154 ꝶ—r—ꝛ—-f 
ad bar 5142 5111 o Suso ks 0 19/1115} dei ata te 4: 
1 the y & 8 V. 3. «hep. 21. for the Increaſe ol Encourage- 
ment of Scamen. S N 


kJ > # , * 
1A 5 524 1am 131413: 


* the 8 9 V. 3. — 23. 2 6. 40 5 dn 
wy 9.” eee to Seamen. See the 9 & 10 V. 3. 


„41. 4 S 5 Ann. chap. 1 t Geo. 1. chap,. 25. 1 Geo. a. 
ho . 9, 14. Concerning Sam's Wage, Ae. And Ae * 
Seamen on Pay-days, * 5 Oni epnõν] Er ants ewe) £1 


By: then Ann. chap. 9. - Qaptains and. Mariners 1 to 2 
deftroying the ſame to the N of the Owners or Merchants, 
4 er Death as Felons, Set 12 Ann. Sefſ. 2. chap. 18. 5 Geo. 1. 
. 22. and Felony, Book 3. chap. 1.] 
ly the 12 Ann. chap. 3. Soldiers, Mariners or Sea-faring Men 
2 abroad and begging, ſhall be deemed .and Beggars, 
unleſs licenſed by ſome Teſtimonial or Writing under the Hand — 


Seal of ſome Juſtice of IV; {tire g forth the Time and Piece 0 


4 his or their Landing late to which they are to paſs, 
5 limiting the Lane e their Paſſage. 
(See 2. 971 (for 'regalating Scamen in Merchant 
Service] | Ib. 2 ' 1 1 51 3 WA | itt. 0 712 oy 
See 1 Ges. 1. EE The Pufüſtent ef fach chanel to 
perſuade Soldiers to ent 


.0 See 3 Geo. 1. chap. 13. [ 7 Geo. 1. chap. 21. 10 Geo. 1. chap. 
17. 5e 2. chap. 20.1 or the better Regulating of Pilots for 
Conducting Ships from Dover, 3 and the Iſle of Thanet an 
the River of Thames: and Medway: : +1: 
I hinted before, that there were'T; — Ads from Time to Tims 
to enable the King to hold Courts Martial in Time of Peace as 
welt as Wer, Deg. __ —_ Matters relating to the Army. 


i} o 


1 B FY 6 Geo. 24 chap.; UA Cate is taken For Fe Moliny 
„ and Deſertivn, and for the better Payment of the. Army, their 
Quarters 5 and hereby the King is. enabled to grant Cummi ſſiuns, &; 
to call a Court Martial, Fc. As alſo by that "15 buying a Soldier's 
Arms, Chaths, Furniture, &c. belonging to the King, deftroying any 
Game, Poultry y, Fiſh, or any Game of the King 1s puniſhable, And 
Proviſion is made by the ſaid Act againſt Soldiers of the Popiſh - 
Religion, Concerning the Quarters of Soldiers in publick Houſes 
and in private Houſes th the Owners Conſent, Payment for their 
Quarters; Catriages f the Forces upon their March, Protection from 
Arreſt of the Perſon of a Soldier in Ciuil Cauſes, Kc. and the Au- 
thority and Duty of the en of he Peace, Conſtables, &c. is 
thereby declared, | 

But this Act does not exempt Officers. or Soldiers from the ordia 
nary Proceſs of the Law, nor extend 1o the Militia. This Act 
ends the Twenty- fifth of March 1534. Acts for Puniſhing Mu- 
tiny and Deſertion, and for the better Payment of the Army and 
their 7 Quarters, are made 1 [See Of Frlom, Book 3. chap N Y 
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Dada dene be B0DR I. 
«2 bl. 597. N00 —— che Age of G oughr to be for u Soldier. 
See Stat. 7 Geo. 2. chap. 1 5. whithViſcharges'the Oùmets ß Ships 
from being liable farther than the Value of the Ship and her Appur- 
tenanees, and Freight, for Loſs, -Imbezilment,” Gc. By Miſter,” or 
Mariners, &c. Hatt 10 7:19: 
Stat, 8 pops 8 chap. 21. For Regulating Seamen in the eee 
Sefvice. v0. I .FNoOWBE Sd 222 
10 Gro, : chip. 14. For lle@ing Irre Relief 
of diltreſfed Seam m. Of en nr 2 mY G 
13 Geb. 2. hap 17. For the Enctaſe of Seamen. * r o ee 
14 Geo. 2. chap. 38. Concerning Seam ed 
17 Geo. 2, chap. 34. To encourage Seamen againſt the Enemy. 
21 Geo. 2. 'thap. 11. 22 Geo. 2. 2. clp. 33. For amendimꝑ, ex- 
plaining and reducing inte ne Act the Laws testing to the Govern- 
ment of His Majeſty's and Forces by Sead in NN 
3 Lt e ee — 88 N 
NH. noch KEY 9 ' * Th 90 qi 110 1 SIM . 
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Of a Perfon as — OY Og Family ty,q SIG IN Wife, 


Parent or Child, Anceſtor or Heir, Landlord oy Te- 


9 pants Guardian r, Minor. r an 1.962 


bb 3 £23: 2319 
EI AVING! dern 4 general Dirillon ef Perſons in Beſpedt of 
their Oi Capacities; ab tlie King and Subjact; avd)of Sub- 
Jtfts. as they are either of the ¶ lergy or Leg, Nobility ot Cote 
nalty, or of the Military State; I'procetd to give an Account mora 
Manar be. Petſons that are in Gu! or Relative Capacitixs; 
4 Maſter" of à Family, — — or Mie Parent or bild, Anceſ- 
to r Herr, Landlord or atari r Minor. And then 
a in the next Chapters of this Book, I ſhall give an Account of ſome 
Pubtick Officers" and of Corporations) which are partixular Perſons 
in 3 of "the Law, and {9 conclude my Obſervations upon 
the: / F our m (viz) The Herſons in out e 
| 1% Av „ launch 1000 f 
"KID Per heels in a Soil Capacity cambecGirthiotnfidand, 
Of a Matter hn f. As à "Maſter of "a\Rawdly';" where I ſhaſl wnderftandathe fave, 
Nen Rau, in a large Signification, including not: only: wee af 
fces arid Servants; under the Maſter, of .. 
. As for the Kirdred.) "The: Mafter\of :a Fumily 8 ba. conſi⸗ 
dered as his Kindel are related to him, tho not of the ſame- Haute: 
t. 3. b. Kindred are a certain Bedy of Perſons, of Kin to each other. 
| The K indred is diſtinguiſbed by Lines either W/cending, : Defend. 
ing, or Collateral, E reſpect to him. The aſcending Ling is from 
Son to Father, and ſo drectiy Gpwards. The deſtending Line is 
em Father to Son, and ſo "dirty downwards. The-:cWHateral 
Ane is between "Brothers and Siſters, and the reſt of the Kindred 
wards and downwards, u- croſs and amongſt:themſelves; Now to 
Know the Degrees of Kindted, they are ſour Rules; 1. Perſan 


© 2 Bf 74 7 Le. 


added 


9 . 


1 


Gums. i Lenaffghod * E 
woo Shin 


n Perſon) ini the 
— inigh 50 t and dad the Hat het n | 
is o, Degree aſcending) $, I the Sravdfmitet, anch ity ſa- 
cond Degree aſdendinhg! 2 NH theft aA Panaun tab..“ 
one) and you'-bave . Nunghier - Mg res. Nori ther arH of 
Perſons, ee third Degree if Bye; fobif Degrees. \\\As 101 the 
deſcending 4 e Fathat and add: th: Sn, and; it s one 

| Ai 2 iti is lie 8 
— Degree, 


child, the) — — 
Lr tue 1 bo abe TN is 
mar. For Example, If the Queſtion is in (what Negire) the: Sons 
of tero Brothets ſtand, we muſt begin fram the Grandfather and 
deſcend to one Brother which s one Degree then deſ eden 
got; which ib a ſteonu then de ſccu d agaio om abe Grand- Dave? 1 
farben to the other; Brother; vubichꝭ is one Degree. g then dd to 
bis Son, which is the ſecoud Degree. Thus teckoning ibe Perſon 
from whom the Computation N made, it appgard there, are tWo Der 
getes, and that 'this Sons df awo Brothers ge. diſtant from each ether 
two Degrees. For in what Degree either of them Tis- diſtant from 
the common Stock, the Perſon from whom the Computation is made, 
they are diſtant betwikt: \thrmitclves iv; thectame Degree. This is 
the Way whety the Kindred. ate equally. iſtanti from the common. 
Stock. But if they are not equally. diſtantz then, 4. tn wet De- 
' gree the moft remote is diſtant from the common Sryc l, in tbe ſame 
Degree. they are diſtant betevi xt Aemgſclues and fo. the molt re- 
mote maketh the Degree : Thus Hand the Gtodchild of my Uncle 
ate diſlant in the third Degtee; for the Grandetyld.of my Uncle 1s di- 
ſtant three Degrees. fromdoy-Gratgfither, . Stock. 
The Common Law agrees in its- Computation with the Civil and 
Gandd Lom 38 tauthe right Line; and only with the Cavan Law 28 
to the collateral: Line. Idee wy; New ee 1 tbe Civil Law with 
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Notes, cc. + Rodb'\.14 chap. \2Þ nd Winz dd wa u. AN Yo 
2 mec e waar aan he Ude the Governoient "OL 
Maficr. of the 'Bamilyo-/ CU: 


Leerer, cus perde 10 fre) ant Wag Wk arm 
bound by 2 (with their own Conleats, e by the e 
ment of their Friends) to ſerve Men of Trade, Ge. for certain Y. cars, 
upon Condition that the Maſter ſhall in the mean Time inſtruct 
REAL in. their Art: ar r.. WN * lt if ant dung 379 KT. 
$o VA) ith YA of PR TH 

Dy the 5\Eliz. chap. 4. 5 "4g dnprentices halt be bound ty. ths 
Indentures, ndtwithoud; ng their Nourage of 1 wentynone Nears, 
PLA Wat 0 DO RU OE TE EC an nd 

They hell be bourtd by their. Indentures ta; fetde. their Nel chop ns 
fo: as'to be ;pabiſhed--for Misbsbaviour, S het ot to entitle the 22 
Maſter to bring an Action again; hem $or-Breagh of Covenam; Dantes 
Tupfen London, here th+dpplgntice] is abays fquricen e 1 
But it hath [been adjudged, inn uotwithſtanding the, Cu- London, 421. 
ſtom, a collaterab Covenant ſhall not bind an Infant. {my , 5 * 652. 
are yſually-boynd for the Apprentice in the Canntry, [See $ A. 
ctup. q Concetning Ras! on Monies nee Wbt aud Ur- Er ITS 
hg Ge 20M. e192 0919) 10% iron * 1 
| . 3 IT 


= Infiture of the 500 I 


ices to Trader and Hu ought to be regulated by 
wwe f Elie. chap. 4. where it is ſet forth, 140 ay tale Apprentices, 
and 'Who' not. [But'See'5 & 6 W. M. chap. 3. relating to 
Weavers of Cloth, Cc. Who ſhall be compelled to: ſerve in Trades © 
The Manner of Puniſhing and Diſcharging of Aer; and Hou 
long they muſt ſerve Therefore ſee at . 5 Eliz. chap. 4. 104 
Upon this e 5. there have been frequent Debates, as f0 
the — ng and Diſeburging 0 1 For 
upon that” 2 it is — whether feur Juſtices in open 
Seflions have not Power of Diſchatging upon Complaint, 
of the Maſter,” as well as x gong Comy plaint of the ttice? tho: 
the Statute ſaith, Tf ls OY vn found in the: Apprentice, then 
the ſaid ufices, c. ba dg fl th due Currection and Puniſh- 
ment to be miniſtred to bim, as oy tbeir Miſdam and Diſeretion 
* 1 Saund. ſal} be n —— But it is generally allowed in Practice, that 
3 Gent 174. at their Diſcretions, they may correct or diſeburge him by Original 
Mod. 287. Order. And it ſeemeth that by the 7 — r. chap. 4. one Juſtice 
of Peace may ſend him to the Houſe of ion as an iale and 
diſorderiy Perſon, if the A is in Fauls; tho "wn e rer 
nen ne 0 1% f 


9 te 20 Geo. 2. chap. 19 02 the Conplojt m any Apprentice 
put out by the Pariſh, or any key Apprentice woboſe binding no 
more than 51. was paid, touching any Miſuſage, Refuſal of neceſ> 

ary\ Proven Cruelty" or other ill Treatment towards any. fuch 
Apprentice by his Maſter” or Miftieſsz any two Fuſtices may. Summon 
ſuch Maſter or Miſtreſs to appear before them, and may Examine inta 
the Matter of fuch Complaint,” and on Proof thereof” upon Oath to 
their SatisfatFron, (uber the — 4 or Mitreſi be gr font br noi 


if the Service of 'the' Summons be alſo, upon Oath, proved) may dij- 
charge fuch Apprentice by Warrant or Certificate under their. 2 


and Seals, for which Warrant or Certificate no Fees ſhall be talen. 
And fach Fuſtices, upon Complaint on Oath by any. Maſter or Miſtreſs 
ngainſt am ſuch Apprentice, touching any Miſuemeanor, Miſcar- 
riage, or ill Behaviour, may determine the ſame; and puniſh the Or 
fender by Commitment to the Houſe of Correction, there to — corrected, 
and beld to hard Labour for a time not eu a Calendar "Month, 


or pr by di, hjcharging fuch i; cafes res | 
There have been alſo may Debates u upon 5 Eliz. FIR 4 oY 315 


where it is made unlawful for any Perſon to exerciſe any Craft or 

Myſtery now uſed, (viz. at the making of 5 Elis. chap, 4.) except 

they have been brought up therein ſeven Years as an _— ce, &c. 

or to ſet any Perſon on Work in ſuch Myſteries, except he ſhall have 

> 11 Rep. 53, been as an Apprentice, as aforeſaid, Kc. Now at the Common 

a any one might uſe what Trade he pleaſed: But to prevent 

| _ Unſkilfulnefs in Trades, the Statute of the 5 Ez, chup; I. was 

made to reſtrain them. It is allowed that ſeven. Years Service re- 

— quiret i in any Craft or Myſtery, does not extend to the getting of a 

* Livelihood by meer La where there is no Craft or Myſtery. 
*1 Ver. And it is ſaig, © That tho'-Brewers and Bakers require Skill, 

Conn, they are not within the Act. And-it hath been adjudged, that 1 2 

4-44 129, ſon ſerving as an Apprentice for ſeven Years (though nat bound) 

_ 


a. 


I — 


may here his Trade; and fer others to Work — In ſhort 
this Clauſe is not to be favouted any further than the Words du 
expreſly direct; and therefore the Statute extends to Crafts and M. 
ſteries hen uſed, at the making of the Act, and not to new Arts and 
Myſteties ſince invented. For the Words are Craft,” Myſtery, or 


Occupation NOW uſed" Sc. [See 11 Rep. 54. JL % as 
It muſt be expreſly proved,” that he that did hot ſerve as an Ape. 


prentice, did himſelf work at the Trade in a Corporation or Mar- 
ket-Town, or ſet others to work, and make Gain by it: For the 
Act does not extend to Villages, or forbid any one to exerciſe a *1 Ventr. 5. 


Cars. Laue of Ehgland. — 3 


d8R 
Trade * privately in his Family, as to m_ 1 4 ary and ſhave, + Rep. 5 
Sc. ee 13 Rep. 11, 


The Penalty in this Clauſe of che Act! is to be ech by In- 12. 
dictment or Information (but without Coſts) in the proper County 


where the Offence is committed, according to the 31 Eliz. chap. 5. 


21 Fac. 1. chap. 4. But theſe Statutes do not extend to an Action : Ventr. 8, 


of Debt; for that Gunst be brought before ſuch Juſtices as are named 9, 364- 
1 Lev. 249. 


in the Act; whereby the Statutes may be eluded. 1deo M. 2 Lev. 204. 
An Apprentice cannot be ſent out of England, anleſs the Na- 3 Lev. 71. 
ture of his Service doth require it. x Fe © Hob. 134. 


As an Apprentice cannot be made without Writing, fo he cannat 
be diſcharged by his Maſter without Writing under his Hand, and ge ch. 58. 
with the Allowance of one juſtice. Vide ante 20 Geb. 2. chap. _—_ 
If any Maſter dies, the Apprentice goes to the Executor or Admi- 
niſtrator, to be maintained, if there be Aſſets. But the Executor, 
Sc. may bind him over to another Maſter for the Temaining Part of 
his Time. By the Cuſtom of the City of Londen, an Apprentice * Danvers 
may be turned over from one to another; and he to whom ſuch * 
prentice is turned over, may have an Action of Covenant on Breaches "an wo 421. 


aſſigned. And in London, if a Maſter ſhall refuſe to make his Ap- _ & vide 
Ker u. | 


prentice free when the Term of: his Apprenticeſhip" is expired, the jm 
Chamberlain will make him free, if the Maſter cannot ſhew Cauſe Shower 4. 


to the contrary. [See the Court of the Chamberlain, &c. Book 4. 
chap. 2.) In other Corporations, the Apprentice may have a Man- 
damus out of the King's Bench, directed to the Mayor, Se. to 
make him free, if the Maſter refuſes to do it. It is alſo the Cuſtom 
of London, That an Apprentice educated in one Trade N uſe 


Another. 


By the 22 H. 8. ps The Fees' ode ry fs an Apprentice 
into a Fellowſhip, are fatld, _ with FOR: Fees for Entry ow 
his Freedom, Chap. 5. 

By the 28 H. 8. chap. 9. Ng Apprentice or eee ſhall bo 
reſtrained" to uſe their J. tr, by Oath or Bond after His Appren- 
ticeſhip or Term expired, &c. [Sep 1 Danv. . 7 35. F 


Lg 


Perhaps he may be reſtrained by: Bond, Ge. not to exerciſe his 
Trade in a 5 ae Place. L and ſee" Of: Corporatrons, © 11 Rep. 55, 
chap, 8.] _ | Le > 

[See alſo the Caſe of Cheſman verſus Naipby. in lect, Anno 4 oy on 
1727. that an Apprentice, who is taken without Money, may be Hob. 285. 
bound to pay a reafonable Sum of Money, in Caſe ſhe inſtruct ? = 111M 


others, or ſet up within Half a Mile of her Miſtreſs. ]- 


p r See 


As luſtitute of the 


See the 5 Elizg. chap. 5. Concerning Apprentices to Owners, of 
Ships and Veſſels, or Houſhalders, uſing the Trade of the 89a by 
Fiſfung, Ge. 1 Jac. I. chan 16. Concerning. Apprenties to 
Wherrymen and Watermen. AA for Binding poor Boys Appren- 
tices, to the Sea-Setvice to Maſtors of Veſſels," Se. | Seo See the 2m. 
chap. 6. And the 4 Geo. . chap. 11. Where any etſon of the 
Age of Fifteen, and under Twenty-one, is willing to ſeryg in any 
of the Colonies or Plantations in America, & e. In the HF, For Jura 
ther preventing Robbery, Burglory, and.other Pelonies, Boers N 


See 43 Elz. chap. 24 l Jac. 1. chap. a 5. 7 Jac. 1. lnb. 3. 


$ 081 5 8 18 9 WW 3. chap. 30. Tyr poor Apprentides bound -out by; the 


nn and Overſeers. 

dee 1 Car. 1. chup. 4. Whereby Churchwardens and Oyerſgew of 
* Poor are impowered to ſet up any Trade fer ſetting the Poor 
of the Pariſh to work. 15 Car. 2. | chap, 15. Of Apprentices, to 
Hemp. Dreſſers, and making Cloth of Hemp; Nets and Tapeftry- 

HFangings, 4 F 5M. & M. chap. 23. Where any inferior 'Trefleſ- 


= 21s men, Apprentices, Se. Mall hawk, fiſh or fowl. 10 V, 3; 


- chap. 11. 12 Ann. chap, 13. Concerning diſbanded Soldiers that 

may ſet up Trades. 12 Ann. chep, 18. Cyncerning Apprentices, 

Ge. to Perſons that come into a Pariſh by Certificate. 12 Ann. 

22 cap. 23. Concerning Vagtants, Er 1 Geo, 1. chap, 41. 

For giving Liberty to Perſons to work who have ſerved: their dP 

penticeſhips to the Woollen Manufacture in Colchefter, &e... .- 
Adee Daltuns and Netjon's Office and ene, oe ee of 
Peave: Tit. Apprentices pen Tor.] 

21 "Servants are either Mena] or not Menial.. of 

A, Menial Servants are the Domeſticks- living. (infra, Mevie) 
within the Mull of the Houſe, - | 


EN. ® 168, If one retains a Servant generally without expreſſiog any. Time, 


1 Inſt, 42. b. 
Noy's Max. 


the Law ſhall conſtrue it to be for a Year, and according to the Star 
5 * See the 5 Eliz. cbap. a.] | 

The following Statute Compels Servants to 8 panidhes Servants 
that Aſſault their Maſters, prohibits Maſters from Patting away Ser- 
© vants at Pleaſure, and Servants from Daene at Pleaſure. 
150 

By the 5 Elie. chap. 4. Perſons ns + or 1 thirty Years 
f Age, tho married, are compellable 70 Terve one Year at leaſt, in 
the 1 15 of Clothier, Taylor, Shoemaker, Baker, Brewer, Glover, 
&c. / brought up in any of the ſaid 7. rades. for three Years, &c. 
and upon Requeſt of any "Perſon ling the ſame, ſhall not refuſe. to 
ſerve for the Wages limited by the Statute, F. 4. and 5. Others are 

compellable fo ferur in Huſbandry by the Year, F. 7. unmarried 
Nomen out of Service may be compelled 70 ſerve'by the Year, Week, 
or Day, for fuch Wages as two Faſtices of Peace, &c. 2 think 
ft on Pain of Impriſonment. F. 24. 

an Servant make any Aſſault upor his Maſter, Miſtreſs, or 

Over cer of hin or bis Work, "be Shall be impriſoned for one Year or 
' teſs, and have farther Puniſhment as the Ju ces 1n open Seſſions 
all think nen. 8 m. * 10˙ 3 | 


Npprentieed and Servanis may be cookefied with Moderation by 
their Maſters, ' | 5 | 


Um. Laure Engbnd 


A Seruant dumbf be put Sky ee h bet Teck * 
2 4 Pyarter s Warning, unlefa fr. hema hie f,“, x, Git Yo di idl- 
Hu, ον Fuſtice eucł, enexrp25.! And ne fhalt pr nnay) any 
uch Servant at tbe u of bis Teri woithout N v ter” 1 
unleſs upon Cauſe to be allowed as aforeſaid. F. 6. Ter os 


If Mis. Olauſa extends to mm hired Ferſons, hd” the 
enden Practice ſuppoſes #8) .1 v6 47 292] 01 .,51.-.4...535 


If a Servant'retained for a Vear fals ſiok; G0. the Maſter canriar | 


put ae bis age cabal * mis: \Wages. : SID N n 5 ; W NX 


- 


"A es 8 wWunnd N ma WW Vn: Dung 
d 0 Peron e ſhall,depart from his- Maſter 4 tbe 
End of tbe Term, unleſs for eme rruſonàble Cauſe ho br allowed as 
eee, or at the End of tis Term without © Quarters Warning, 
upon the TY of Jn, 3 5 6, 9. 


* | a "4 b © 4 
0 299 - id j M1119) bo 


1 


if a Servant Gall refuſe to 40 di rie, A Diwan in 


Law, altho' he continue with his Maſter. 
It is 4 feaſoriable Cauſe of Departure from Service, if the Ser- 
vant; is not allowed ſufficient Meat, Drink, Te. or if the. Nature 
Wife beats him. \. JL 
If a Woman that is a Servant * marry, yet the maſt 8 out 
her Time, and her Huſband cannot take het out of her Maſter's 
Service. And if a Woman, being with Child of a Baſtard, ptocures 
her ſelf to be retained with a Maſter, who knoweth nothing thereof, 
or if ſhe be begotten with Child during her Service, this is a teaſo- 
nable Cauſe why the Juſtices ſhould diſcharge her from her Service; ; 
for ſhe hath made her felf uncapable to ſerve any longer. If a Man 
retains a Servant for ten Pounds per Annum, and he departs within 
the Year, he can have no Wages. And if Wages are to be paid 
Half-yearly, and the Maſter dies after the firſt Half-year, the Ser- 
vant ** have Wages only for the. firſt Haste _=_ of TW, 
afro 119] | 


A Servant, when his Maſter is dead, is legally Gierbetgel. 


© If a Servant damages my Goods by his Negligence, an Action · 


of rn N lieth wan him. 


37 1 3 33 H. 6. chap. 1. 4 . Is 1 agat inf . 
that imbezil their Maſters Goods after their: Deaths. See the 21 
H. 8. chap. 7. and Grand Larceny, Book 3. thap. 1. Where Ser- 
vants imbezil their Maſters Goods, or ſteal from their Maſters to the 
Value of forty Shillings, Cc. 12 Ann. chap. 7. concerning Appriti- 
tices. See for the Settlement of Servants in Pariſhes, Tit. Queiſcers 
of the Poor, chap. 7. poſt. And ſe more of Servants, wtto Li 


88 not Menial, or not l are n Wen not 


boviog a ſufficient Eftate to live upon, and not employed In * 
Art, are * compellable to ſerve. 


The above-mentioned Statute of the 5 Elie. chaf, 4. ewe, with 
reſpect to Labourers, 


Who ſhall be. compelled to ure, ſettles Wages of Servants and 
Labourers, puniſhes Labourers that aſſault their Maſters, puniſhes 


A = Departure from their Work without Cauſe. For All Perſans 
meet 


a F,N.B.168, 


© x Rep. 14. 


* 3 Inſt. 105. 


F. N. B. 168. 


n inſt itute "of . 1 BOD J. 


Jones (Th.) 


47. 


b 1 Mod. ae 
Hetl. 164. 


meet for Labour ſhall be compelled r the Day, in the 
Time of Hay Or. Corn Harveſt. 8. 22. wens W Iz 
Concerning the Mages of Servants, Labvuters;'Artifivers, Huf- 
bandmen, or Apprentices af Hodbandry, The aforeſaid: Statute en- 


as, That +20} een e i oh ah Avant mags Arn 
Seſſions, 


Their Wages {ſhall be aſſeſſed. Nearly at every Eaſter 
&c. 8. 15, 16. [See the 1 Jac. 1. chap. G. By: which State, The 
Sheriff, Sc. ſhall cauſe the faid Rates to be::proclaimed.] None 
ſhall give greater Wages than thoſe rated as aforeſaid; in pain five 
Pros, and ten Days Impriſonment, F. 18, 19. And every Re- 
tainer, or Payment, or Writing contrary to the true” Meaniny"of * 


Add, to be void. But a Maſter: may reward er ee 4 —_ * 
ſo as it be mot by way of cru, . RN Bt 


QUT 
, * 
* 2 » , 11 . 8 
F % % 
\ 3. W AS 4 A 


It is ſaid, T hat the Statute 4 not extend to the Wa s of 
Coachmen, Footmen, or ones Servante n in e 


| 1 any Labourer ſhall Pg an "Aﬀavlt pod! 4. Mafer, * "the 
-Overſeer, he ſhall ſuffer as Servants making 'fuch Aſſault, F. 21. 

Every Artificer, or Labourer, that ſhall be retained for Build 
ing, or Repairing, or for any other Work done by' the Great, ſhall 
not depart from the ſame before the" Finiſhing thereof, unleſs it be for 
Non-payment of Wages, or other" lawful Cauſe,” without Licence, in 
pain of one Month's NN kb and Foran 7 froe Pounds to 
th way nr 9. 13, 14. 


The Statute of the 5 Elz. roi 4. and — a 43 Eliz. Sh? b. 
&c. are excellent Statutes for the Government of Apprentices; Ser- 
vants, and Labourers; but they are not put in Execution as they 
oupht, as to the Ability of Parents of Apprentices, . Teftimonials, 
Rates for Wages, Workers in Harveſt, &c. which makes Servants 
intolerably inſolent. 

* The Teſtimonial. concerns ow: hired Servants in | Trades ut 


fyts ty 2 
Ty. * 1 4 . 1 4 3 Cs - — « ® FIST) » OY * - 2 -4 i A 
. 1 1 T ? by * F 4 x 


By the 2 & 3 Ed. 6. chap. 15. 1 2 orkmen and Labourers 
that conſpire together concerning their Work or Wages (as Victuallers 
conſpiring to fell at unreaſonable Prices) or not to meddle with one 
another's Work, or finiſh' what another hath begun, &c. forfeit ten 
Pounds. [See 1 Ann. Stat. 2. Chap. 18. For Labourers in the 
Woollen Manufacture. 

By the 20 Geo. 2. chap. 19. Complaints and Diſputes, between: Ma- 
fers or Miſtreſſes and Servants in Husbandry, hired for Year or 
longer, or between Maſters or Miſtreſſes and e Handict aftj- 


men, Miners, Colliers, Keelmen, Pitmen, Glaſſmen, Porters and 


ether Labou rers, employed for any certain Time, or in any other Man- 
ner, may be determined by Fuſtice or Puſtices of the Peace of the 
County, &c. .where \ſuch Maſter or Miſtreſi ſball "inhabit, though no 
Rate of Wages ſhall be made that Year by the Juſtices. And the Fu- 

fiice may examine upon Oath ſuch Servant, or any other Witneſs,' and 
make Order for Payment of ſo much Wages td fuch'Servant, &c. as 
to * Juſtice ſhall ſeem reaſonable, provided the Sum in queſtion. ex- 


ceed 
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„% + nom . 1 . 
FP. — * 3 | * n 
hw” T % Ss * 8 L 
* þ * r , \ " 
HAP Luuf of Bnglan 
. 4 0 * 9 


ceed not 101. to a Servant, or 5 I. o an Artificer, c. and on Non- ET 
payment in twenty-one Days, nay Cauſe the Jams to be tied by Nis 
Atreſi and Sale of Goode. On Miſbehaviour. of a Servant, Artificer 
bee. may puniſh the Offender by Cmimitment to" the Hſe” bf C 
rection, there to bei correted and beld to hard Labour for a time nd 
exceeding a Calendar Month, or 25 ſome Part of his Wages 
or diſcharging bim from" bis Service. And for Miſuſage, Refuſal if 
neceſſary Peg Cruelty or other Treatment, committed by t 0 
Maſter or Miſtreſs, the Fuftices may diſcharge the” Servant, Artificer, 


. AE NE: bu 6 
_ See the 7 Ann. chap. 12. Concerning the Servants of Ambaſſadors, ag 
Ie el 0 3313 &8 It VIISTI ATI. 2 NOI. EUL ND 


There are ſome common Caſes neceſſary to be known concerning 
Servants, in a more particular Manner; which” may be applied part 
ly to Apprentices, as allo to Stewards and Baihffs, Therefore, As 

Let us fee what the Maſter may do Againſt others with reſpect 
to his Servant, and 'how a Servant may charge his Maſter by his 
Act. 5 70 apt? 1100 + ftr $ 1 

1. The Maſter may mainiain the Cauſe of his Servant againſt ank 
other. He may have an Action of Treſpaſs for the Battery of his *9 Rep. 113. 
Servant; but then it muſt be alledged, That by Reaſon. of ſuch e Rep. 130. 
Battery he loſt his Service: For otherwiſe the Servant muſt bring | 
the Action. A Maſter may alſo juſtify an Aſſault and Battery in 
Defence of his Servant ; for otherwiſe he ' might loſe his Service; as 
a Servant may juſtify an Aſſault and Battery in Defence of his 
Maſter. N . 

If a Servant rides upon his Maſter's Horſe to do an Errand, and 
the Horſe is attached upon a Plaint of Debt againſt the Servant, and 
forfeited for Non- appearance of the Servant, * the Maſter ſhall have * Doct. and 
an Action of Treſpaſs againſt the Officer that attached him. os *. 

If my Servant 1s travelling upon my Horſe, about my Buſineſs, ak 
and comes to a common Inn, and delivereth the Horſe to the Hoſte- 
ler, and it is ſtolen; the © Maſter ſhall have an Action againſt the © 3 Rep. 32, 
Inn-keeper ; not if he is put to Graſs by the Servant's Order, or ſto- 33 
len in any other Place out of the Inn. 

If a Servant is robbed on the Highway, of the Maſter's Money, Latch 124, 
the Maſter being abſent ; the Maſter, or the Servant may bring the 1 1 
Action againſt the Hundred; and the Maſter may be a Witneſs to 1 Cro. 142, 
prove the Delivery of the Money to the Servant before the Rob- 3 Cro. 37, 
bery, though he brings the Action in his own Name. [See of Rob- * 155 
bery, Book 3. chap. 1.] | EY 
If my Servant is cozened of my Money; © I may have an Action * 2 Roll. Abr. 
of the Caſe againſt the Perſon that cozened him. | * 

If a Servant that keepeth the Maſter's Shop, or uſeth to ſell for 
him, give away the Maſter's Goods, the f Maſter may have the Noy's Max. 
Action againſt the Receiver. WR 

The Maſter alſo may have an Action againſt one that entices a- N 
way his Servant, or 5 hires him, knowing him to be his Servant. 2 F. N. B. 

Theſe Actions the Maſter may have Againſt others, in reſpect of 167, 168. 
his Servant. en 


2. On the other Side, The Maſſer may be charged for the Act 
of the Servant, (vis. ) by his Offence or Wrong, Contract or Negli- 


gence, 
Q | was FLY. + © 


2 Cro. 223. 
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. Inftigute of the oO b 
28 — 5 * to Offences ; and Mrongs, An Ionkeeper. hall be charged 
33. to anſwer a Yes for Theft. committed by his Servant, or any 
other, upon one that Jodge eth in his Inn as his Gueſt, though the 
Innkeeper is not particularly truſted with them; not if the Gueſt 
_ robbed by his own Servant, or Companion; for here the Inn- 
5. Ne was 10 no fault. If a Man is robbed in a private Family, 
. bye one of the Servants, or by any other, the Maſter-is 
chargeable : Neither is the Maſter, chargeable, if his Servant 
10 the Goods of one of the fame Town that beth An She: Jon, 
who was not a Traveller. 
> Dr. & Stud. Action of the Caſe lies againſt the Maſter for Damage | v hob: by 
o Res =—y his Dog ; eſpecially if he was Ye on by his Servant. 
Noy's Max. , In Treſpaſs, or Felony Maſter ſhall. be. charged Crimi- 
TOM nally for his Servant's A, te een d f by his Mathers Gor 
© Dr. & Stud. and. | 
Dial a ch f. If a Vintner's e ſells Corrupt Wine, 40 the Wieng and 
1 Roll. Abr. Inj fury of another, an Action of the Caſe lies only againſt the Ma- 
* ſter; tho the Maſter did not command the Servant to {ell to that 
particular Perſon, For he acts but as a Seryant. 
N vr. If a Maſter commands his Servant to Diſtrain, and 5 rides 
on the Diſtreſs, &c. the Servant only ſhall anſwer far ſuch Abuſe 
0 of the Diſtreſs. 
f Noy's Max. 2, As to Contracts; if a Maſter f Agrees to an AQ done by his 
93, 94+ Servant, it ſhall be ſaid to be the Maſter's Act; as in borrowing or 
receiving of Money, &c. Whatſoever comes within the Compaſs 
of a Servant's Bujineſs, the Maſter ſhall be chargeable therewith, 
as. of his Command, and ſhall likewiſe have Advantage of the fame 
e Dr. & Stud. againſt others, * But if a Servant borrows Money in his Maſter's 
— ch. ta. Name, or takes it up of a Creditor of his Maſter's without Order, 
71 that does not bind the Maſter. 
» r Roll. Abr. * If my Servant ſells my Horſe or other Goods in a 6. Babe or 
2 Market with ſeveral Faults, which I knew of, the Buyer can have 
8 no Action againſt me the Maſter, unleſs I bid my Servant {ſell to 
that certain Perſon, 
i Dr. & Stud. If a Servant makes a Contract in his Maſter $ Name, the Con- 
* n tract ſhall not bind his Maſter, unleſs it were by his Maſter's Com- 
Kück. 351. mand or Aſſent. But if one hath a known Bailiff who uſed to ſell 
the Beaſts of his Maſter at the Market, and be ſells ſeveral Oxen, 
&c. this is a good Sale, tho' the Bailiff had no ſpecial Warrant to 


ſell them, 
1 Roll. Abr. If my Servant lets a Leaſe of my Land for Years, reſerving 
255 Rent to me, and warrants it free from Incumbrances when it is in- 


cumbered, the Action lieth againſt the Servant, not againſt the Ma- 
ſter; for it was the Warranty of the Servant, who excceded his 

Power, 
t Dr. &. Stud, If a Man ſends his Servant to a Fair or Market to buy for him 
— = certain Things, tho' he doth not command him to buy of a certain 
Pa gs. Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if 
ich, 371. he buys of any one; but if the Servant in that Caſe buys them in his 
own 


ts 


_— 


—_— a facit per ſe, I Inſt, 258. a, 4 Inſt. 109. 10 Rep. 33. 
is ratihabitia retrotrahitur, et mandato aquiparatur. 1 Inſt, 245. a. 258. a. 


9 Rep. 106, 
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Ornate. rape of England. 


een Niue, vor of Bis Miter, the Maſter Malt hot he 

unleſt ee botight carte to bis Ufe,” and he have 
Notice chat they de fo. I a Naſtef always gives his Servant! 5. G 
ney, hE(hall not anfwer for Wat the Servant buys on Truſt. 

if he ſends ſometimes on Truſt, he muſt an fter to His uſual Tat 
men for what is ſo talect up upon "Truſt by hirn. —_ 

If a Man maketh another his general Neeber, and hie reckiderh 3 
Money of a Debtor of his Maſter's, and giveth an Acquittance, * 
and doth: not pay his [Maſter the Money ; yet that Payment dif- 
chargeth the Debtor, and the Act of the Servant ſhall bind the 
Maſter: But if the Debtor of the Maſter hath taken an. 5 Toes 
tance of the Servant without paying the Money, that _ bar De 10 
will be no Bar to the Maſter, unleſs he made him Ketitberh 2 8 
ting, and gave him Authority to make Acquittances, and * Ser. 
vant ſhews that Authority. _ 

I à Debtor delivers to a Receiver a Horſe, &c, in Recompe 47275 
of a Debt; that Delivery. diſchargeth not the Debtor, unleſs It 
delivered over to the Maſter, and he agrees to it. For the Receiver 
bath no Power to make ſuch Exchange. But his Maſter might have 

given him a Wer Authority. | 
"4 It is rly true, That when a Man does lefs than He is com- *:Inft. 258. a. 
-manded or — there the Act is void ; becauſe the Command ir- 
or Authority was not purſued, But where one doth that which he lis 
authorized to do, and more, it is good for that which was warranted, 
and void for the reſt. 

. Maſters may often ſuffer for the Negligetice of their Servants. | 

As Þ a Maſter ſhall be charged if his Servant, ot any of his Family, e Noy's Max. 
caſt any Thing into the Highway, to the Nuſance of the King's 94. 
Subjects. If Goods are delivered to the Servant of à Carrier, and © Dr. & Stud. 
the Goods are loft, an Action lies againſt the Maſter, e. 

If a Smith's Servant pricks a Horſe while he i is ſhoeing him, the 12 
Maſter ſhall anſwer for the Damage. 

. If a Servant by keeping Fire negligently, burns his Maſter's. 
Houſe and his Neighbour's, here an Action fes againſt the Maſter. 
Bat if the Servant bears Fire negligently in the Street, and thereby 
the Houſe of another is burnt, there lieth no Action againſt the 
Maſter. But | | | 


2s ve acne? tbe 4 ted 


By 6 Ann. chap. 3 1. No Aﬀtion hall be maintained againſt any th 
in whoſe Houſe or Chamber any Fire fhall accidentally begin: Pro- * 
vided that nothing there ſhall make void any Agreement between Land- , 
lord and Tenant. 
And if any Servant, thro Negligence, ſhall cauſe any Houſe or 
Outhouſe to be fired; fach Servant being Convict by Oath before two 
Juſtices of the Peace, ſhall forfeit a Hundred Pounds to the Church- 
wardens of the Pariſh, to be diſtributed amongſt the Sufferers ; or 
upon Non-payment, ſuch Servant ſhall be committed to ſome Work- 


houſe for eighteen Months, to be kept to hard Labour. [See the 
10 Anm. chap. 14.] 


I 


* 1 4 os q k ” 4 


8 FIN plus fit quam fieri debet, videtur etiam ipſum fieri quod faciendum eff. 
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T7 89. a. 


d r Inſt. 55.b. 


Of Huſband 


and Wife. 
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7 If a, Servant, Bailiff of a Manor, a Receiver, or a a Fado, or 


the like Accountant, is robbed, without. his · Default or Negligence, 

he muſt be allowed on his Account by — Maſter ſo much as -he 
loſt. But otherwiſe it is of a, 8 be. hath his Hire, and 
undertaketh thereby the ſafe, Cuſtody of the Goods. I See the 


9 Ann. chap. 10. Concerning the Poſt Offce, and Doet. . Stu. 
Dial. 2. chap. 42. per tot.] ned © 

9 . Diſcharge or Turning out of a Receiver, „ 

„r. in their Abſence, is not Lee in Las, till e have 


Notice of it, 5 8 a 


* . 11 


II. A Perſon may be Bare: or Feme, (ie) 1 25 or V. ife. 
Iusband and Wife are made ſo by Marriage; and therefore it may 


| 2. roper to Jet. forth, 1. Where Marriages may be Cuntracted; 
2. 


he Effects of Marriage, with Relation to Husband and Wife; 


Hay . may be diſſalved; 4. What Rights do accrue to 


sband or Wife after the Diſſolutio. 
1. Where Marriages may. be contracted, Ef pou fals 4 | before 


them, Eſpouſals are a Contract or mutual Promiſe to marry each 
other hereafter. Marriage or Matrimony i is an Eſpouſal de preſen- 


ti, and a Conjunction of Man and Woman in a conſtant, Society of 


1 Rep. 32 living together. Mutual Conſent makes the Marriage before Con- 


1 Inſt. 33. a. 


4 2 Inſt. 273. 
3 Inft; 88. 


ex Inſt. 3 3. a. 


78. b. 79. a. 
& b. 80. a. 


2 Inſt. 182, 


434. 

3 Inſt. 88, 89. 
6 Rep. 22. 
7 Rep. 43. 


* . 


fi Sid. 112. 
1 Roll. Abr. 


357- 


ſummation. And it being a Conjunction of one Man and one Wo- 
man, Pohgamy is thereby excluded; as alſo Concubinage, becauſe 


it conſiſts in a conſtant Society of living together without the Liberty 


of parting at Pleaſure, [See 1 "Fac. 1. chap. 11.] * Bigamy differs 
from Polygamy ; for a Bigamiſt is he that hath two or more Wives 
ſucceſſively, or one after another. [But ſee the 18 Ed. 3. Stat, 3. 
chap. 2. 1 Ed. 6. chap. 55 

Where a Marriage is to be contracted, Reſpect 0 to be had 
to the Age of the Parties, and the Degrees of Conſanguinity and 


2 detwixt them. 


As to Age of Conſent, the Woman may marry at twelve Years 
or after, and the Man at fourteen or after. And if they are mar- 


ried before, there needeth not a new Marriage if they agree at thoſe 
Ages ; for at firſt they were Husband and Wife in Law. But if they 


are married before thoſe Ages, they cannot diſagree till they come 
to thoſe Ages; and then at that Time, and not before, they may 


difagree and marry again to others without any Divorce: But if they 
once give Conſent at thaſe Ages, they cannot diſagree afterwards. 
If a Man at the Age of Fourteen marries a Woman at the Age of 
Ten, he may as well diſagree at the Age of Twelve as the Wo- 
man, tho' he was at the Age of Conſent. Becauſe in Contracts of 


Marriage, either both muſt be bound, or equal Election of Diſagree- 
ment be given to both. And ſo on the contrary, if the Woman is 
of the Age of Conſent, and the Man under that Age. * 

If an F Ideot from his Nativity takes a Wife, they are Baron and 
Feme in Law, and their Iſſue legitimate. For he is allowed to be 
capable of Conſenting to Marriage. | 1 
The 


it. 
— —. 
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© Conſenſus, non coneubitus, facit matrimonium, 1 Inſt. 33. a. 6 Rep. 22. 
* Maturiora ſunt vota mulierum quam puerorum. 6 Rep. 71. 
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See the 3 H. 7, chap. 2. andthe 39 Biz, gbap, 9, For the Fe. 
nalty for carrying away an omen againſt her Will, Se. and £43 Ms 1 
Book 3. chap. 1. Of Felonies againſt the Body. And ſee the 4 & 5 "7 


Ph. & M. chap, 8. Concerning the taking away Maidens or Wo- 
men- Children unmarried within the Age of ſixteen Years, Cr. and, 


$ Offences againſt the publick Peace, . Book..3. rb. 
| 1.9 * | F | 425 IR” a « 4 | g bs ttt 4 
By the 29 Car. 2. chap. 3. No, Action ſhall be brought upon amy 


Agreement or Confideration of. Marriage, unleſs the Agreement, br 
forme Note thereof, be in Writing, and figned by the Party ſo be 


charged, &c. 


— 


As to the Degrees, all Perſons may lawfully marty, that are * Inf. 24.9. 


FFF 


| _ , 433) 90 | ; 881 ö * 8 8 n 
By the 32 H. 8. chap. 38. Nothing (God's Law excepted) ball 


Nen 


trouble or impeach any Marriage without the Levitical Degreel, [See Comyns 318, 


Levit, 18. and the 28 H. 8, chap. 7. Where the Degrees prohibited 


are mentioned. e 
WAK 


Therefore the Son of a Father by another Wife, and the Daughi= 
ter of a Mother by another Huſband, aud ſo e converſo, may marry; 


as alſo Couſin Germans, by the ſaid Statute. S0 one may matry N 


. # $1 Ra ee A2 Ventr. 9. 
the Wife of his Great Uncle upon the ſame Reaſon. 1 264. 


Note, That tho' the Marriage of the Nephew with his Father's 3 Lev. 364. 
Siſter and the Mother's Siſter, is forbid in the 18th and 2oth Chap- : . Inſt. 668, 


. 1 * ” 


ters of Leviticus, and the Marriage of the Uncle with the Niece is Hohe 181. : 
not prohibited in expreſs. Words; yet the ſame is implicitly prohibit 2 Venir. 12, + 


ed, becauſe it comes within the fame Reaſon, tho it has been pre- ken. 25+ 


tended, that it does not come within the fame; Reaſon ; becauſe 


where the Uncle marries the Niece, both. keep the ſame. Degree and 8 — 
Order according to Nature, EX 2 they had before ; which the Aunt 


does not in reſpect of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to her Huſband. So if 
Tee muſt ll Brother's Wife, you muſt not marry our 
ife's Siſter, v. 16. And thus you muſt conclude in like Caſes, 
where an expreſs Prohibition is on. one Side only. But none of theſe 
Marriages, are void in themſelves, but voidable by Sentence in the 


Spiritual Court. For if a Man takes his Siſter, to Wife, they are * : Roll. 340, . 


Baron and Feme till a Divorce, and till then the Iflue are not Ba- 357. 
ſtards, It is ſaid, that no Marriage ſhall be impeached without; the- 


fore where there is a, perpetual Impotency, Fear, or Impriſonment, Intl. 6874 
where there can be no Gonfent, or the Perſon is under Age of Con- 
ſent, or precontracted, or where a Woman hath a Huſband living, 
or a Man a Wife living, &c. in ſuch Caſes the Marriages alſo are 
to be declared void as prohibited by God's Law, In Leviticus it is 
ſhewn what Marriages are unlawful as to Conſanguinity, (or Kin⸗- 
dred by Blood) and Afinity (or Kindred: by Marriage) only. Other 
Farts of Scripture are to be alledged againſt Marriages upon other 
Accounts. Bs MY 

R The 
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Levitical Degrees, except where God's Law doth prohibit, There- *1 Ind. 235.4. 
7 Rep. 44. 
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*:Toſt. 134.2. The * Loyalty (or Lawfulneſs) of Marriage is ara to be = 
9 1 by the Biſhop's Certificate, upon an Iflue, Accoupled in lawful Ma- 

"i trimony or not; as ina Writ of Dower, Appeal, Baſtardy, &c. But 
of Inſt. 1 12. a. this is ſeldom put in Practice. But whether a Woman 1 is a Feme 
r Salk. 119, Covert, or whether ſhe is the Wife of A. or B. is triable by a Jury 
ry upon ſuch an Iſſue. Therefore a Marriage de facto, or in Reputa- 
tion, (as amongſt the Quakers, Cc.) is allowed to be ſufficient to 
give Title to a Perſonal Eſtate; becauſe the Lawfulneſs of the 


Marriage is not in Iſſue, or the Point to be tried. For the Iſſue 


whether 4 Marriage was contracted betwixt the Parties or not, or. 
whether the Parties lived in a married Eſtate; where the Legality 
of it does not come in Queſtion. As to the Lawfulneſs, the Biſhop's 

inion, after he bath heard the Cauſe, muſt determine it. [See of 


Baſtards, 1 


By the 7 & 8 W. 3. chap. 3 5. F a Parſin, &c. Marries, or 
knowingly ſuffers any other M inifter to Marry any Perſons in any 
Church or Chapel to ſuch Parſon, &c. belonging, without Publication 
of the Banes of Matrimony, or without Licence, he forfeits One 
' hundred Pounds; and the Man ſo married Ten Pounds ; and the 
Sexton, or Pari 2 Clerk, aiding and aſſiſting ' Five Pounds. The - ſaid 
reſpective Forfeitures to be recovered by Action of Debt, &c. one 
Motety thereof to the King, and the other to him that will 2 for 
the dere [See 10 Ann. chap. wi. CES 


But if the Marriage is once ſbelemnized by one in Orders, it is 

good ; notwithſtanding theſe outward Irregularities. 
2. The Effed#s and Conſequences of Marriage, with Relation to 
Huſband and Wife, are 1. That the Huſband and Wife are Account. 
«Lit. 168, ed to be but © ane Perſon i in Law. Therefore a Man cannot“ grant 
291: Lands, &c. to his Wife, during the Coverture, nor any Eſtate or 
; wy bony Intereſt to her, nor enter into Covenant with ber. But he may by 
ara. 112.4. his Deed covenant with others for her Uſe, Ec. and he may give to 
187. b. her by Deviſe or Will; becauſe the Deviſe or Will doth not take 
„ 7 », Effect till after the Death of the Deviſor or Teſtator. [See Of the 
Method of Granting Copybold Eftates, Book 2. chap. 1.] Yet if a 
Feme Covert is ſeized 20 Lands in Fee, ſhe cannbt deviſe them to 


her Huſband, becauſe at the Titne of Makin her Will, ſhe had. no 


Power to diſpoſe of them; and ſhe being under the Power of ber 
Huſband, the Law will intend it to be done by Coercion. [See the. 
34 & 35 H. 8. chap. 5.) They cannot be Witneffes for or againſt 


*Raym. 1. Each other, except they may be Witneſſes againſt each other in 


Caſe of High W N for the Sake of the Government, or upon the 
s ; Cro. 488. Statute of 3 H. 7. chop. 2. where the Wife may be Evidence * 
1 Veitr. 243. againſt her Huſband for forcibly taking her away and marrying her. 
— 4 She cannot be examined againſt her Huſband to prove him a Bank- 
Pug rupt ; although by Stat. 21 Fac. 1. the Commiſſioners are autho- 
rized to examine her touching any Concealment * the Goods, Ef- 
fects, or Eſtate of the Bankrupt. 
bath Power over his Wifes Pei: She is ſo ben under his 
*IInſt. 112. a. Power, that ſhe is diſabled to h Cortra# with any Perſon without 
his Conſent, precedent or ſubſequent, expreſs or preſumed. For 


tho” our Law does not exclude the Wifo from uſing the Goods of 


1 Wms. 611. 2. The Huſband 


her | 
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her Huſband, «(nay it is not Felopy if ſhe. takes. them away). pet * 2 Ia. 10 
ſhe may not diſpoſe of them, nor pawn them. If the Wife plays + . 
and loſes her Huſband's Money, the Huſband may recover it. But 121, 122, 
if ſhe win at Play, and gives Truſt for the Money won by her, the Te, . 
Huſband may recover the Debt. She cannot bind her Huſband in Kirch, 369; 
Strictneſs for Neceſſaries by any Contract, unleſs a precedent or 370. 
ſubſequent Aſſent is proved or preſumed: But uſually her Contracts 
are allowed, if ſhe buys Goods for herſelf, Children, or Family, as 
- Bread, &c. or for her own neceſlary Apparel. A Huſband gave his 
Wife the foul Diſtemper ; the Plaintiff lent her 30 J. to pay for her 
Cure and Neceſſaries: The Huſband deviſed Land for Payment 
of his. Debts. This 30. is a Debt of the Huſband, and the 
Plaintiff ſhall in Equity ſtand in the Place of thoſe who cured 
the Wife, and provided Neceſſaries for her, 1 Wms.'482, 483.8.C. 
Prec. in Chan. 502. The Huſband is bound to maintain his Wife in 
Neceſſaries; and therefore if Goods come to the Huſband's Ce, it is 
Evidence to, prove his Aſſent; but not binding Evidence; for it may 
be contradicted by other Proof, as that he gave his Wife ready Mo- 
ney : Admitting then that the Huſband ſhould be charged in Strict 
neſs for Neceſlaries, though he knows nothing of them; yet if he 
forbids particular Perſons to truſt his Wife, he ſhall not be charged 
by ther after ſuch Prohibition, As to a Prohibition in general not * : Ventr. 42. 
to truſt a Wife, as by putting her in the Gazette, &c. it cannot a2 
mount to a legal Notice. If the Huſband allows the Wife a Stipend 
for Cloaths, &c. and it is conſtantly paid, he ſhall not be charged. 
The Neceſſaries bought without the Huſband's Conſent, - muſt not 41 Sid. 109, 
only be according to the Degree of the Huſband, but of his Eftate &c. 
too, or they muſt be Neceſſaries generally. The Huſband, is not eu _ 
chargeable for Neceſſaries, as Wearing Apparel, Diet, Lodging, &c. 1 Mod. 29, 
according to his Eſtate and Degree upon an Elopement, (i. e.) when 4, Ke. 
the Wife goes away, and lives with an Adulterer: Nor upon a Se- 1 8 
paration by Conſent, where he allows her a competent Maintenance: Kitch. 370. 
The ſame being the general Reputation in the Place where the Huſ- 
band lives. 1 £9. Raym. 444. A Man ſhall not be charged by 
the Contract of his Wife in other Caſes, if he hath no Notice of it, Noy's Max. 
tho' the Things do come to his Uſe; for it was not his Contract. 2+, 
Neither ſhall a Huſband, be bound with the Wife's * Receipt of his * 1 Leon. 320. 
Money. But notwithſtanding what has been faid, and tho' the Wo- 
man is under the Power of her Huſband, and tho? all Power is tranſ. 
ferred to him by the Intermarriage, *.yet if he threaten his Wife to * F. N. B. 80. 
beat, or to kill her, ſhe may make him find Security for the Peace. | 
3. The Huſband hath Power over the Wife's E/ate, by the Mar- 
riage. It is generally true, that Agreements between Huſband. and 
Wife before Marriage are extinguiſhed by the Marriage, > Where- „ Inſt. 112.3 
fore it is uſual for the Huſband to covenant with others for the Uſe 2 
of his Wife, as for her Jointure, &c. But then when there are no 
ſuch Agreements or Settlements before Marriage, the Huſband gain- 
eth by the Marriage a Freelbold in Right of his Wife, if he taketh 1 Inſt. 351. 
a Woman to Wife that is ſeiſed in Fee. And he may make a Dealer. 
of twenty-one Years; or three Lives of her Eſtate, and it ſhall be er daf: 
good and effectual in Law againſt the Wife, if it is made according 
to the Statute of the 32 H. 8. chap. 28. hereafter to be mentioned, 
[See of Leaſes, Booꝶ 2. chap. 3.] * But fee in the ſame Statute * 2 Ing. 681. 
concerning 
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EN Fines, - Feoffments," or other A We by the "Huſband 


. only, of — or Frerbola of the'Wife, &c. If the Wife 
is attainted of Felony, the Lord by Eſcheat ſhall enter, and put out 
the Huſband; otherwiſe if the Felony is committed after Iffue had 
pr. & stud. betwixt them, The Huſband alſo gaineth a Chattel Real,” as a 
Dial. 1. che. Term for Years, Gc. to diſpoſe of, if he pleaſes, by Grant or Leaſe 
1872 pate in her Life- time, or by ſurviving ber. Otherwiſe it remains with 
300. 351. a. the Wife; for the Huſband cannot charge it with a Rent, Gc. and 
can make no Diſpoſition thereof by his laſt Will, if he doth not fur- 
vive his Wife: If he grants away only Part of the Term, the Wife 
ſhall have the Reverſion; but if he grants the whole Term of his 
Wife upon Condition, Cc. and the Condidan þ is broken, the Wife 
is barred ; for the whole Intereſt is paſſed . Where he may 
diſpoſe of the Wife's Term, he may forfeit it. Upon Execution for 
the Huſband's Debt, the Sheriff may ſell the Term during the Life 
brInft.351.a, of the Wife. Where the Wife is out e Poſſeſſion during the Co- 
verture, or hath only a Poſſibility,” or is poſſeſſed of a Chattel Real 
as Executrix, the Huſband cannot have it, though he ſurvives her. 
Laſtly, The Huſband by the Marriage hath 'an abſolute Gift of all 
pr. & Stud, *Chattels perſonal in Poſſeſſion of the Wife in her own Right; 'whe- 
1 * 1 ther the Huſband ſurvives the Wife or no. But if theſe Chattels 
5 perſonal are ' Choſes in Action, (i. e. Things to be demanded by 
Prec. in Chan. Action) as Debts by Obligation, Contract, Cc. the Huſband ſhall 
118, 209- not have them, unleſs he and his Wife recover them, A Choſe in 
Aclion, though not aſſignable at Law, yet is ſo in Equity; and the 
- Huſband may aſſign it alone, as he may any other Part of his-Wife's 
rſonal Eſtate : So he may a contingent Intereſt which he has in 
| Right of her, or a Poſſibility, which though not ſtrictly y good by by 
Way of Aſñghment; yet will operate as an Agreement, w 
is a valuable Conſidęration. 2 Vm. 608. And it has been re- 
ſolved in B. R that Debts due to the Wife dum ſola, though not 
recovered, are Aſſignable, on the Huſband's Bankruptcy, by the Com- 
miſfibners, fer Stat. 4 Ann. chap. 19, 1 Vn. 249. And-it-ſeems 
the ſame Law will hold, though the Huſband die after the Commiſ- 
d * * Goners have dealt under. the Commiſſion, and: before the AlMiyament 
1 them. - 1 Vn. 38. 
The Debts of the Wife dum 1 are Aiſcharg ed by the Bank- 
ruptey. 1 Wms; 249. But if a Huſband; before he receives'the 
Wife's Fortune (which was a Legacy) becomes'a Bankrupt; Equity | 
will not decree it to the Aſſignees, without obliging them at theiſame 
Time a make ſome Proviſion for the Wife and Children. 1 Vins. 
382, 38 3. Perſonal Goods, which the Wife has as Executrix, '&c. 
are not given to the Huſband by Marriage, though he ſurvives his 
Wife. But they ſhall go to the Adminiſtrator! de Bonis non, &b. 
For ſhould they go to the Huſband; the Creditors, Ce. of the De- 
ceaſed would be wronged. Thus it is concerning the Eftate in Fee, 
Chattels Real and Perſonal of the Wife, which the Huſband gains 
"1 0132. by Marriage. 4. The Wife is diſabled to bring an!? Action without 
133-2. her Huſband for any Wrong done to her, or for Recovery of her: 
5 nk. 236. Eſtate; except when the Huſband is baniſhed by Statute; & Wo- 
man living i in England as ſole, ſhall not be allowed to give in Evi- 
dence againſt her Creditors, chat ſhe has a Huſband beyond Sea. 


Saik, 116, 646: Deerly v. Duci . Magarin. ] When they join in 
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fe, or by Divorce. 222. 


zvorce, is two-fold, (v 2.) * 22 'o Thars; from Bed len 235.4 
ud Board, and 2. 4 e 15 240 from the very Bond of — T 5 
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Marriage 1. Jer: it is e 55 he 10 
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1 not, debar the Woman of war, or Þ 1 the vc after & b. = 
war 89, or make void any 15 for 1 of the Huſhand d and 3 Cro. 461. 
Wiſe, & T5 Bae Dawg Wy, be 4 . the ſc of ono | Elope- 3 4352, 
men Weſtm.. 2. cha If a Woman 1s divorced a Menſd 1 nk. 28 f. 
85720 ſhe muſt ſue 1 1 * Friend, and 1 not; with 72 Med» 244. I E 
lt, And ſhe may,.ſue; the Husband in her ow-n Name for A 22 323. 1 
mony, (or Maintenance out of the Husband's Eſtate, during the Se- V. Prec. Ch. 
2 either in the Chancery or the, Spiritual Court. And it-will 11. 
allowed, except. in the Caſe. of Elopement or Adultery. Seve- 


ral Acts of Parliament have 1 the innocent Party in Caſe, © 


1 FInſt. 235 a. 


Adultery. to. marry. again, | A Divorce 4 V. inculo Matrimonti > Inſt 9% 
may be by Reaſon of per Pre- contract i in both or one of the 6875. 


Parties with ſome other ; Js the 2 Ed. 6. chap. 23. 1 Elz. 6h. 1 162 5 bs 


Impotency or dae, -opſangujnity, or Affinity within the Levi- 
tical, Degrees. Here the Marria 18 abſolutely diſſolved as 5" 
from the Beginning. And if the ivorce. is by reaſon of Pfecon- 
tract, or Con nſanguinity, or Affinity, the Children gotten betwixt the 
Parties are Baſtards, But it a Man is s voroed by os . = 
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& the Fafhion of the Tiriies, if there Hs 
1 — — the an des nöt ge 


and Lega 
Huh, have the Furniture of, 
A, E (halt have ber Ye 


Will. Sometimes, by Cuſtom, 
Chiagiber, © If Ihe farvives her Pal 
e Years e, i the Huſband hath not ed the 
F hed Chattels Real in Poffeffion.” Na if the uſband chay 
the Chattels Real of. his my bo a Rent, Ge: my tha 1 net 
ket, if he fur vVives hün; * is pat . the Che 
Chan Real of A ren ee as Rents, Advewſons, &c. W 

the N25 again, if ſhe ſyryives. 118 of Rent 
Kina.” due befote or After the N E. 
Wife and w_ © Chüch betotmes völd during reale "ne 

preſent to her Advowſon, if ihe © be "on = d. 

8 Wk oily tal or Perſonal in auter Droit, in the Right of 77 75 
xecutrix or Adminiſtratrix, the nay retain.; "By id is © Jes in Inf. 120.2. 


py or Things recoverable by Action, as Debt, Oe. retaln to 355: ©: 74. 
bet, if they Nen not e the Marriage. If a Leaſe I = 
For! Yeats, 8 Statute, Obligation, r. is drag to. Baron and Fam ee: 5 
the Fee thall have it by Survivorſfi, if the w. Be 1 ner. 
Goods ate given to Baton and Fette, (he can bel bah e ther iy * 4 80 
wötſhip. [See Of Adniniftrarion, "Book 2. yg 8.7 1 
III. A Perſon alſo may be a Parent or Ch:1d. 4. Parent S 9, 
Fi dle Ne of this Fett of Parents ober wel u | 
8255 bn retiprotal Berg in each other's Eftate, and the "i 578 
Baffardt. R 
T. The Parents have ſuch Peer. as is given to therg by the Law ana 
of Nature, and the Divine Law. By tho Laws the Parents muſt 
educate, maintaib, and: defend aid, Sce for Statute r 
4 afd Ph. & N. thap, 8. and of Offehtes og T1] the publick 7 Ad 


Sic, Bok: 1 1 au ide the 22 Cat. 4. 1D a 24. A 100 of 


og Fug n 
an Wa a Witt, and dieth, and within a "Ye ty h6rt e 1 Inſt. 8. a. 
Ten, After, che Wike mittierh' 4 a, nd within nine Months hath 
a Child, ſo as it. may be the C Hof either-the. one or the other, | 
_ this Child: may thufe either of den for his Father. g 
2. The Father hath Intereft in the Profits of the Childrens La- 
bottr while hires under Axe, if they live with Him, and are main- 
tained by him. But the Fa er has no J lee e 1. — Eſtate of the 
Children, either Real or Perſonal, otherwiſe an as their Guardian. 
For he tnuſt actount to them for it, and for the Profits received, 
when they come of Age. a 
te Father alone hath a Right to che Adniinjftration of his 
des Goods abd Chattels, if the Child dieth inteſtate and un. 
thatfiel” and hath no Children of his own. The Mother's Intereſt, . 
if "the ſarvives the Father, in her Childrens Real or Perſonal Eſtate 
IS fettled by the 1 Fac. 2. chap. 17. if they die Inteſtate. as 
The eldeſt Son is Heir to his Father, and if there be no Sons | but 
Daughters, then all the Daughters ſhall be Heirs. [See of Anceſtor 
and Heir infra.] As for the Childrens Right in the. . : 
ſonal Eſtate, [See 22 and 23 U. 2. chap. 10. And of Admini- 
Aration, Book 2. ehh. 6.] Aur e ee Nag. 5 


Aal: ® 


Parents 
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1 An Inftirute. of Il 


* 2 H. 564. Parents and Children may maintain pr — Sai, Fr. 
jaſtify the the Defen Wy of. each whe a> 2 1 Dinge pu 


| : THAT 
the 43 . ch 2, Halen dns dat A her. an 
e 7 25 5 . ev jor 5 5 Perſon. of 
iu mainta . 1 pt Poor, Perſan 65 the, Juices 
0 
Mn 
0 


e Haren, * pain 10. or; er 
. an i; " VET AT 6 rod else 
af 055 fle Towns, = 1 55 in Lo ndon, tay Zh 

Ai rity as he Fu wſtices in Tor es Precins. i.-.5 elend 

222 2 I} 7 11 27 30072 

Þ Dalton ch. A Grandfather d. or Father in,” | LN PM pd the Grandmaik er 

73.526. 8 $f Mather (of Lin ld is within this Clauſe * > . Statute. - 41117 


Ob, 15 2 2¹¹ 

See the 11 and 2 iu. 3. chap. by 5 10. e ben i 5 84 
to UOTE their. Proteſtant Children. 1 Ann, abap. 30. To .obhge 
the Jews to maintain and provide for their Proteſtant Child ren, N 
4 & dive. © "© A Baſtard is he that is born 115 of Marriage. 17 He 15 neyen 
1188 inherit” or be Heir to apy one. He cannot be of kin to one., Fox 
286, 400. in Law be is Quaps alfa Filius, and no Man's ue; 90 
1 Inft, 157. a have no Heir but of his own "Bo 7 A Child born in, la L 1.1 
23 * riage, whether Fon 0 or Davghtef, 18 ſometimes. termed. Male. = 

melior. 

4 1Inſt.2 | * 7. By the Common Law, if * the Huſband is is ichn the 4 6 four Ke doas, 
' _ Abr (he Juriſdiction, of, the King o f England) 185 © thas. by Integdmen dment 
== of Law he may come to his Wife, and the Wife hath 1 97 n 
Salk. 122, Prop f is to be admitted to prove the Child A N except there is 
— in. pparent Impoſhbility | that the Huſband: be the Fgther 5 
c. 9. $. ult, f ; as if, the Huſband is but eight Vears rele, c. then ern a 
Ii. 2. c. 29,32. 4 Baſtard, tho” born within Marriage. Bu t ĩ the Hue. is b 


FTP. 


Mo in a Day after Marriage between , of fol A ge, 


48 


ee after nine M 


Child is a Baſtard, [See © * lis 
* 1 Inſt. 3. b. A Baſtard having zotten | a 1 ache 
6 Rep. 65. 8 bis NN py to him, ww Heirs, tho” be can 2 5 no 


not ſuch a Son, in  Confileration . e or - vp natural A 2055 
towards him, an Uſe may be raiſed. Ie is not a, Child within the 
Statute of Wills (viz) the 32 2 its 8, 5 1, FR ſpeaketh- © of 


2 ee 
* — * 60 — A — b ns TOW: I; in BOY Lay : * 41 1 . 
6 | | } $ IL 956} 96111 (aro! 
OR, © 
4 8 8 * n puerorum. 5 W. 98. © 420 enn 


Filiatio non poteſt probari. 5 Rep. 98. 1 Inſt. 126. a. 244. b. 
- 7 1 Wu ex damnato coitu naſcuntur, inter liberos non computantur, I Inſt, 3. b. 8. a, 
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Children; and the Baſtard of a Woman is no Cfild within that Sta- 


tute, where the Mother gives Lands to him as ſuch;” 

, General Baſtardy, or whethet the Father and Mother were ever * Lit 201. 
joined 1 in lawſul Matrimony, is triable b the Bithop' 1 Certificate af- T bie 134. a. 
ter Examination in Court-Chriſtian. [See the 9 H. 6. chap. 11. J zee. 
But not Special Baſtardy, or whether the Defendant was tor before 361. 
Matrimony ; ; for that is a Matter of Fact triable in the Temporal * Abr. 
Courts. [See of Huſband and W? "fe, where Marriages may be chn- Dav. 51. 
trated, ſupra.) 

The . concerning Ba 770 8 e and Mulier Pal is 
out of Uſe : However, ſee L17? 1 Inſt. 244. a. Cc. 

1 Roll. r. 624. And Note, That a Bilar there ken of is 
One born before Marriage, whoſe 'Mother is afterwards married to 
the Father, and upon that Account favoured by Law, becauſe by 


the Law of Holy Church He is Mulier. » 


By the 21 Jac. 1. chap. 27. I ſhall be Aer Murder for a 
Mather to Conceal the Death of the Baftard-Child when ſhe is de- 
livered of it, unleſs ſhe can prove by one Witneſs at beaſt, That it 
was Still. born. [See of Murder, Book 3. chap. 

By the 18 Eliz. chap. 3. 7. he two next Fu #22 of the Felke, 
(one Quorum) may take Order as well for the Ara of the 
Mother and reputed Father of a Baſtard-C Ct ud; as a alſo * the Relief 
of that Pariſh where it is barn, &c. 


But corporal Puniſhment of the reputed Father, or Mother i is Þ 2 Inſt. 733. 
ſeldom inflicted, where the Pariſh is fayed harmleſs, tho” It may be 3 Cro. 430. | 


inflicted. 
© The Seffions cannot make an Original Order in Baſtardy, For 1 Ventr. 


the 3 Car. chap. 4. which gave the Seſſions that Power, is logg fince d 287. 
ö 287. 
expired as to that Cafe, | 370 # 


a) 


By the 7 Jac. 1. chap. 4 : Yuſtices of Peace Fall copbayt t the” 
Houſe of Correction 'Iewd 2 omen thut have Baſtards, which may 
be chargeable to the Pari ſh, there to be punt ſhed, and & at Work 


one whole Year, &c. 


So that if the Mother will diſcharge the Pariſh from keeping the 
Biſtard. ſhe cannot be puniſhed by this Statute, ' But in Strictneſs 
ſhe may be R by the 18 Eliz. before · mentioned. W. 


{ By the 13 and 1 4 Car. 2. chap. 12. Gre e af "WR 

Y ſeers of the Poor, where any Baſtards ſhall be born, may ſeize jo 

2 much of. the Goods and Profits of the Lands of the putative Father 

1 and lewd Mother, as two Juſtices of the Peace ſhall order toward 

1 we Woe of the Par: ſh, &c. [See Overſeers of, the Poor, cha Pp. 7. 

1 injra.| wy 
But the Seſſions muſt make the Order to ſell the Goods. | | 
2 6* Geo. 2. chap. 31. for Relief of Pariſhes from Charges 

ariſing from Baſtard-Children.] © © * Bi! 


IV. Becauſe many Perſons are Anceſtors as to Hereditary Succeſ- Of Anceſtor 


ſion, that are not Parents, and may inherit as Heirs who are not ud Heir 
11 Cdildren 


W An Inſtitute of the Book I. 
Children of thoſe whom they inherit, this Head may be conſidered 
as a diſtinct Capacity. Te | 
*:Inſt. 73.b, Anceſtor is different from Predeceſſor; For Anceſtor is applied 
113. b. to a natural Perſon, as F. S. and his Anceſtors. But Predecoffe is 
applied to a Body Politick or Corporate, as the Biſhop of L. and 
his Predeceflors, &c. . 
A Son, as ſuch, cannot be an Anceſtor to tranſmit an Eſtate to 
his Father or Grandfather by Hereditary Succeſſion. For an Inhe- 
ritance may lineally deſcend, but not aſcend. e 
»1Inft.7.b Þ He is only Heir That is born in Lawful Matrimony, and ſuc- 
237. b. ceedeth by Deſcent, Right of Blood, and by the Act of God, to 
Lands, Tenements and Hereditaments, being an Eſtate of Inheri- 
© 1 Inſt. g.a. tance, © Under the Word Hezrs, the Heirs of Heirs are compre- 
« : Inſt. 22. b. hended in infinitum. So that if Lands are given to a Man and 
his Heirs, all his Heirs are totally in him, that he may give his 
*1 Inſt. 8. Lands to whom he will. But one cannot be Heir till after the © 
— Death of the Anceſtor. He is in his Life-time only Heir apparent. 
fr Inſt. 8. a. f One that is born deaf, dumb and blind, Ideots, Madmen, Outlaws 
in Debt, Treſpaſs, Sc. Perſons excommunicate, attainted in a Præ- 
munire, &c. may be Heirs. An Hermaphrodite may be Heir ac- 
E x Tnſt. 3. b. cording to the Prevalency of the Sex. * Baſtards, Monſters, that 
wen have not human Shape, Aliens, (though Alien Friends,) [See the 
11 and 12 W. z. chap. 6. 7 Ann. chap, 5, 5 Georg. 1. chap. 27. 
and of Subjects ante, chap. 3.] a Man attainted of Treaſon or Felony, 
or whoſe Blood is corrupted, cannot be Heirs, 


——äͤů — Yoo oe 4 


1 Wms. 353, By the 11 & 12 W. 3. chap. 4. Papiſts, who ſhall not within 
* * fix Months after they attain the Age of eighteen Years, take the Oaths 
132, 361. of Allegiance and Supremacy, &. and make and ſubſcribe the Decla- 
Com. 297, ration in the zotb Car. 2. chap. 1. ſhall be diſabled to take or inherit 
— z, Lands, &c. but not their Heirs or Poſterity. And during ſuch Re- 
361,5,6,135, fuſal, the next of Kin that is a Proteſtant ſhall enjoy the ſaid Lands, 
« 302, &c. {See 12 Ann. Seſſ. 2. chap. 14. 1 Geo. 1. chap, 55. - Stat. 
8 Geo. 2. chap. 25. 9 Geo. 2. chap. 26. 11 Geo. 2. chap. 11. 

. 14 Geo. 2. chap. 17. 12 Geo. 2. chap. 14. 14 Geo. 2. chap, 21. 

16 Geo. 2. chap. 32. 19 Geo. 2. chap. 16.2 

* IInſt. 28. a. A Man by the * Common Law cannot be Heir to Goods and 
1 Inft. 18.b. Chattels, but an Heir-loom by * Cuſtom may go. to the Heir. A. 
185. b. Jewel cannot be an Heir-loom, but only things Ponderous, as Carts, 
Tables, &c. ruled by Holt C. J. in Trover for a Chain of Pearl. 

£4. Petre v. Heneage, 1 Ld. Raym. 728. The Ancient Jewels of 

the Crown are Heir-looms, and ſhall deſcend to the next Succeſſor, 

and are not deviſable by Teſtament, For the Law preferreth the 

Cuſtom before the Deviſe. Obligations and Specialties in the Caſe 

3 Inft. 202, of the King may go to Heirs, [See 33 H. 8. chap. 39.] * And an 
* ol 167. Heir may . an Action againſt one that defaces the Monument, 
Coat-Armour, or Penon with the Arms of his Anceſtor in a Church, 

tho' the Freehold is in the Parſon. [See of Parſon, chap. 3. ante.] 

The dead Body belongs to no one; but the Coffin, Shrowd, Ec. 

belong 


Mie eee 
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d Solus Deus hæredem facere poteſt, non homo. 1 Inſt. 7. b. 
* Nemo eft heres viventis, 1 Inſt. 8. b. 378. a. 
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belong to the Executors or Adminiſtrators, -* Alla the Ornaments * Rep. 105. 
of a Chapel of a Biſhop ſhall go in Succeſſion, not to Executors. 

b A natural Perſon cannot 2 by Act of his Anceſtor, With⸗ 2 Inſt. 700, 
out a Binding and Aﬀets, Aſſets are either Real or Penſinal. 
Real, which come to the Heir by Deſcent in Fee- ſimple; not by 
Purchaſe. [See the 29 Car. 2. chop. 3. Of Truſts in Fee-fimple, 
and of an Eſtate per Auter vie, &c.] Perſonal Aſſets are Goods and 
Chattels which come to the Hands of an Executor or Adminiſtrator. 

[But ſee poſt of Heirs, Tit. Fee - ſimple, and of Effates upon Con- 
dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Ob- 
ligations, Book 2. Chap. 3. Whether Heirs are chargeable with the 
Debt or Covenant of the Anceſtor or no? See alſo the 3 & 4 V. & 

M. chap. 14. Where Lands deſcending to the Heir hall be aliened 
before rock brought, Cc. See likewiſe Of AMliaus, Book 4. 
Ts hitherto ſpoken of Heirs that ſucceed by Right of Bleed. 
© But One may in a large Senſe be called an Heir, who has an < 1 Inſt. 5. b. 
Eſtate given Him by Teſtament, Sc. But even then the Word in 2 
the Common Law hath not altogether ſo large a Signification as in 523. 97s 
the Civil Law. For by that Law One may be Heir to Goods and 
Chattels. g 

V. The Landlord, or Lord, is he of whom the Land, Ce. is Landlord and 
holden, *©* He is either Meſue Lord or Paramount; Meſne Lord Lad 
(Medius, mean) is he that is Lord of a Manor, &c. and hath Te- 136. 995 
nants holding of him, yet he himfelf holds of a ſuperior Lord. The 
Lord Paramount (fer and monter, to aſcend) is the ſuperior Lord. 

* But all Lands are originally derived from the Crown, and there- . luft. 65. 3. 
fore the King is Lord Paramount, either mediately or immediate- 

ly, of all and every Parcel of Land in England; and cannot be a 

Tenant. His Lands are called the Demeſne Lands of the Crown, 

or the Domain Lands, i. e. Lands (Domini) of the ſupreme Lord. 

The Tenant (2 tenendo, from holding) is one that occupieth * 1 tos. 1. 
Land, &c, held of ſome Lord by Rent, or Fealty at leaſt. No a. & b. 65. a. 
Subject bath properly Allodium or free Lands. For all Lands, 

Sc. in the Hands of a Subject are holden of ſome Lord or Landtord 
by ſome Tenure or Service. 92 ee 

A Tenant is either Very Tenant, that holds immediately of the 
Lord; or * Paravail, that bath Profit and Avail of the Land Hol- * 2 In. 296. 
den of one that holdeth of another, dons. t6 bled 

The Word Tenant is uſed with divers Additions, as Tenant 'in 
Fee-ſimple, Fee-tail, for Life, for Years, at Will, Tenant in 
Dower, Tenant by Copy of Court-Roll, Tenant in Mortgage, Te- 
nant by Statute Merchant, &c. oth I Of 

Now the Law concerning Landlord and Tenant will be ſet forth, 
when I ſpeak in Order of Eſtates, Tenures and Services, Rents, 
Diiſtreſſes, Waſte, Eſcheats, &c. | 7 

VI. A Guardian is he that hath the Cuſtody and Education of Of Guardian 
ſuch a Perſon as is not of ſufficient Diſcretion to guide him/elf ang ad Minor. 
his Eflate ; As Minors, Ideots, and Lunaticks. A Guardianſhip v Noy's Max, 
then of a Minor is an Intereſt in the Body or Lands, Sc. of one 49. 
within Age. I have ſpoken before of Ideots and Lunaticks, and © _ * 
have faid that a Minor is under Twenty-one Years of Age, and is e 
called an Infant. [See ſupra, chap. 1.] There is a Difference be- 


twixt 


2 


| An ifi mer f re Boot . 
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2 Inſt. 88. b. 


twixt a — and a Committee of the King; Oftentimes a 
Guardian is dope for Prochein Amy, and © Beben a tot a 


Guardian. 
But thets « are * « Three Manner of Guardianſhips, (viz.) By the 


Lit. 8 c % Law, by Statute Law, and by particular Cuſtom. 


R 
2 Inſt. 305. 


b ; Lev. 75 


1. "By Common Law, where chere are four Manner of Oderdi- 
ans. I. Guardian in Chivalry or Knigbt- Service; but this by the 
12 Car. 2. chap. 24. is taken away. 2. Guardian by Nature, as 
the Father or Mother. 3. Guardian in Socage, who is the next of 
Blood to whom the Inheritance cannot deſcend, if the Father does 
not order otherwiſe. This continues till. the Heir. accompliſhes the 
Age of | fourteen Years, and then the Minor may chooſe Hin Guar- 
dian before a Judge at his Chamber, or in Court, or in the Chan- 
cery See of Tenures and Services, Book 2. chap. 2.] 4. Guardi- 
an becauſe of Nurture, which is when the Father by his laſt Will 
and Teſtament, appoints one to be Guardian of the Body of the 
Child. The Ordinary may appoint a Guardian over the Body and 
_ the' Perſonal Eftate of the Minor, till He wy as pry Years of Age. 


ben Of Adminiſtration, Book 2. chap: 2 8 
2. By Statute Law. For, 7 TOE VS 3 05 


By the 4 & 5 Ph. & M. chap. 8. A Father, or Mother; (after 
"the Pather? Death) wi thout” Aube, are Guardia ans of W omen- 
Children, Ker 

By the 12 Car. 2. chap. 24. A Father enter the, or * "full ae; 
by Deed' in his Life-time, or by Will, in Preſence of two Witneſſes, 
may diſpoſe the Cuſtody of his Child under 7 wenty-one Years of Age, 
and not married at the Time of his Death, whether then born, or in 
Ventre fa mere, during his Non-age, to any in Poſſeſſion or Remain- 
der, other than to Popiſh Necuſants. Which Perſons may maintain 
any Action of 'Treſpaſs againſt wrong ful Takers away or Detainers of 
©" ſuch! Child, and recover Damages for the Child's Uſe, and may' take 
* into their Cuſtody his Lands, Ke: and Perſonal Eftate, according to 
Jn Diſpofition, and bring Actions as Guardian in Socage might do. 

This Ac, ſhall not prejudice the — 975 London, nor * any 
other N or T. on * c. | 


This Act doth not extond to » Copyhold STS So that a * 


Luv. 1190. holder cannot thereby diſpoſe of the Cuſtody of His Children's 


[Copyhold] for That belongs to the Lord, &c. according to the 
Cuſtom. 

Where the will of the Faller cmd it to Guatdiane, to 
AQ by the Advice of F. S. and afterwards J. S. is attainted, this 
Superintendency devolves upon the Great Seal. 1 Wms. 700. 

Where a Guardianſhip is deviſed to three without A ee 
r it ſurvives notwithſtanding, 2 Wms 202. . 

3. © By particular Cuſtom, the Tuition and Cuſtody of Orphans, 
* Children of Citizens and Freemen, is committed to the Mayor and 
Aldermen of the City of London, and of other Cities and TOs. 
lee Court of Orphans, Book 4. 'thap. 2:1 . 10 
But now obſerve in general, That Guardians ſhall not take any 
Profits of the Minor's Lands, c. to their own Uſe, but only to the 
Vie and Profit of the Minor ; and of this he ſhall render an Ac- 


count 


r => 
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count to him. Yet a Guardian on his Account ſhall have Allow- 
ance of all reaſonable Expences. And if be is robbed of the Rents 
and Profits. of the Land without his Default or Negligence; he ſhall: 
be diſcharged: thereof upon his Account. The fame is to be un- 
derſtood of all other like Accidents; s 1d 

Guardians of great Eſtates uſually paſs their Accounts yearly in 
the Court of Chancery, which is a ſafe Way to juſtify themſelves; 
when the Minor at his full Age calls them to a general Account. 

See Weſtm. 2. chap. 23. 25 Ed. 3. chap. 5. 31 Ed. 3. chap. 11. 
and the 4 C 5 Ann. chap. 16. Conterning Actions of Account a- 
gainſt the Executors or Adminiſtrators of every Guardian, Bailiff 
and Receiver, who ſhall anſwer upon Oath, G&S. . 

See the 6 Ann. chap. 18. Concerning the Concealment of Guar- 
dians, Truſtees, &c. of Perſons believed to be dead, againſt thoſe in 
Remainder, Reverſfion, or Expectancy of the Eſtate, and the Me- 
thod of Enquiry and Diſcovery of it, and concerning Guardians and 
Truſtees holding over without Conſent of the Perſon next Intituled, 
Sc. 
I go on to treat of other Perſons in C:vi/ Capacities, (via.) Of 
Publick Officers, and Bodies Politick, or Corporations. 


_ 2 ae DAM. 
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CHAP. VII. 


Of Publick Officers, as Sheriffs, Juſtices of the Peace, 
Coroners, Treaſurers of the County, Conſtables, 
Church-wardens, Owerſeers of the Poor, Surveyors 
of the Highways, Clerks of the Market, and Gover- 
nors of Houſes of Correction. 


Pros Officers are Perſons in Civil Capacities, 

I do not intend to ſpeak here of the Lord Chancellor, or Lord of publick 
Keeper of the Great Seal, the Lord High Treaſurer, the Lord Offcers. 
Preſident of the Privy Council, Lord Privy Seal, of the Lord High 
Conſtable and Earl Marſhal, Lord High Admiral, of the Judges 
in the Courts at Weſtminſter, &c. Theſe will come in more proper- 
ly when I treat of the Courts of Juſtice, or Juriſdiction of Courts. 

At preſent I ſhall point out only ſuch Publick Officers with whom 
we have daily Buſineſs in the Country, as the Sherrifs, Juſtices of 
the Peace, Coroners, Treaſurers of the Counties, Conſtables, Church- 
wardens, Overſeers of the Poor, Surveyors of the Highways, Clerks 
of the Market, and Governors of Hauſes of Correction. 

I. The Sheriff, (or . Shire-Reeve, i. e. Governor of the Shire, The Sheriff. 
otherwiſe Vice-Comes in the Stead of the Earl of the County; 2 1 1.“ 
for Comites or Earls heretofore had the Cuſtody of Counties) is a 559. * 
yearly Officer to whom the Government of a Shire or County is 


committed. 


17 ET The 


* 
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. 
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The Sheriff. at tithe — Law: was to de abaſen n by the Coun- 
io, but now by Statutes the Lord Chancellor, Treaſuter, &c. and 
the Judges * — three Perſons of every County to be preſented 
to the King, that he may chooſe one of them. He is created by 
Letters Patent for a Vear, but he may be conſtituted Durante be- 
4 Rep. 32. neplacito. Yet the King cannot reſtrain any Part of the Sheriff's 

Power as to 15 Town, Hundred, Cc. (unleſs he make that Town, 
Ic. a County by it ſelf, and appoint a Sheriff there) nor abridge the 
Sheriff in any Thing that is incident to his Office. For. the Office is 
one entire Thing, 480 cannot be divided but by Act of Parliament. 
[See the. 9 Ed. 2. Stat. 2. 14 Ed. 3. chap. 7. 12 Rich. 2. 8 U 2. 
23 H. 6. chap, 8. and ſee his Oath, 3 Georg. 1. chap. 15. ]. 
The new Sheriff being elected and ſworn; he ought at or hoſes 
the County-Court next ſucceeding his Election to deliver a Writ: of 
Dijſebarge to the old Sheriff, who is to ſet over all the Prifoners in 
the Gaol ſeverally by their Names, (together with all his Writs) 
preciſely by View and Indenture between. the two Sheriffs; -where- 
in muſt be comprehended all the Actions which the old Sheriff hath 
againſt every Priſoner, tho' the Executions are of Record. And till 
the Delivery of the Priſoners to the new Sheriff, they remain in the 
Cuſtody of the old Sheriff, notwithſtanding the Letters Patents, 
the Writ of Diſcharge, and the Writ of Delivery. The new She- 
riff is obliged to receive the Priſoners at the Gaol only, But the 
Office of the old Sheriff ceaſes, when the Writ of Diſcharge cometh 
to him. 
»; Rep. 72. The Lord Mayor and Citizens of * London have the Shrievalty 
2 of Landon and Middleſex” in Fee by Charter; and two Sheriffs are 
— annually elected by them, for whom the Mayor and Commonalty 
muſt anſwer, becauſe they have the Shrievalty in Fee. When one 
of the Sheriffs of London dies, the other cannot act till Another is 
made; for there muſt be T'wa Sheriffs of London, which is a City 
and County ; but They both make but one Sheriff of the County 
of Middleſex. 
© 3 Rep. 44 One may be Sheriff of © two Counties at the * Time. 
The Sheriff hath a Judicial and Miniflerial Power. 
*:Inft. 168.2. His Judicial Authority and Power conſiſts in heating certain 
Cauſes in his Torn and County-Courts, [See of the Torn and Coun- 
- Courts, Book 4. chap. 1.) His Judicial Authority / alſo lies in pre- 
* 2 Inſt. 174. ſerving the Peace of the County, for he is the principal © Conſerva- 
F. N. B. 81, tor of the Peace there. Therefore by the Common Law, he may 


he upon Requeſt cauſe one to find Sureties of the Peace, and may take 
s 2 Inſt. 193, the fame Sureties by Recognizance. He may (to aſſiſt the Juſtices 
194. of the Peace of his County) charge any Oe of Men (called the 


Poſſe Comitatils) to attend him to ſuppreſs Riots, and ſuch as go 
about to diſturb the publick Peace, and record it. Such as do te- 
fuſe to aſſiſt him, wie required, may be fined and impriſoned, 
[See of Affrays, Riots, Book 3. chap. 3. And fee the 13 H. 4. 
chap. 7. 2 H. 5. chap. 8 & 9. 1 Georg. 1. chap, 5. 
But this Judicial Authority of Sheriffs as Con ervators of 3 
Peace of the County is ſeldom put in Practice. It is uſually Execu- 
ted by the Juſtices of the Peace. 
b Forteſcue, h His Miniſterial Power conſiſts in executing al the Writs iſſuing 


111 1 — 2 5 out. of the King's Courts, a TD or no Proceſs is ſerved but by the 
4 | Sheriff 
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Bheriff from the Bopinning of the Suit to ed ASee der 
Mum. 2: or the wo Ed. 1. ebap. 39. and the Expoſition thereof, 
2 Inf. 451, &c. 2 Ed. 2. chap. 5. 2 Ed. 3. chap. 5. 23 K. 6. 
cbap. 10. — be Return of Writs by Sheriffs and Bailifts' of 
Liberties.] A Sheriff ought not to diſpute the Validity of the * Rep. 64, 
Writ; but muſt execute it. If the Court goes beyond their Juriſ- 6 Spy $4; © 
dition, an Action will lie againſt the Sheriff, otherwiſe not; tho 5 Rep 70, 
the Writ was illegal. ' He or his Officers, upon an. Arreſt, ought to 76. 
ſhew at whoſe Suit. it is, out of what Court, for what Cauſe?" &e; = 7 4 
and if he does not make a Return, the Court will amerce Him, and 1 Ventr. 254; 
order an Attachment againſt him for his Contempt; ot if he makes ? Saund. 193. 
an inſufficient Return, he may be amerred; but if he makes a falſe 
Return, the Party grieved may have his Aon againſt him. The 
Return is the Certificate of the Sheriff made to the Court of what 
he hath done touching the Execution of the Writ directed to him. 
[See of Writs, Book 4. chap. 4. ] 
v In all Caſes where the Proceſs concerns the King, as in a Writ * 4. Rep 914 
of Nuo minus out of the Exchequer-Conct in a Civil Cauſe, of 2 His T5 
other Action, where the King is Party, and in Criminal Cauſts, as 11 Rep. 82. 
Treaſon, Felony, Ge. the Sheriff or other Officer (after a Demand + La. 177. 
to open a Door, and ſignifying the Cauſe of their Coming, and 4 
Refufal) may break open the Door of a Houſe to execute his Pro- 
ceſs. But at the Suit of a Subject only; the Sheriff, Sc. cannot do 
it, even upon Execution, unleſs it be upon Ejeliment to delivet 
Poſſeſſion. of a Houle: For by:Calgur of a Suit, the Houſe oh "py 
Man might be broken open by his Bailiff. 
1 © A Sheriff knock' d gently Kit the Door with Deſign to amel One Hob. 62. 
1 upon mean Proceſs, and the Wife opened the Door a little to ſee 
| who it was; whereupon the Sheriff forced His Way with his Sword 
Drawn, and Broke open the Door Where the' Defendant lay, and 
arreſted Him; This was Held to be unlawful.” But if upon ſuch 41 Ventr. 
Proceſs, the Sheriff, Sc. catches the Defendant by his Hand as He 4" 
holds it Out at a Window, This is ſuch a FAG) 5 He i 1 
Juſtify the 1 Open of the Door. 
The Privilege of a Houſe extends to a Man and bie own Family © 
only, not to others that fly thither, or. remove their Goods thither 
in a fraudulent Manner to avoid Execution. See For the ane. 
minenee and Privilege of a Man's Houſe, 11 Rep. 82.] 
If the Party arreſted makes Reſiſtance, or ſhall make an Aſſault * Dr. & Stud. 
upon the Sheriff, &c. he may juſtify the Beating of him ; and if the on: 
4 Party is ſlain, it is juſtifiable, But if any Sheriff, Ge. who hath * g * 675 
3 Execution of Proceſs, is ſlain in doing his Duty, it is Murder in him 68. 
= | that kills him, though thera was not any precedent Malice between 
them. For the Law preſumes Malice, though none is proved, and 
though the Proceſs was apparently erroneous. F. Of Murder in Re- 
ect of the Perſon killed, Book 3. chap. 1.] If a 0 is rr 
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uo 8 juſſu Judicis oliguid Ps non FIR dalo malo 2 
furere neceſſe et, 10 Rep, 70, 76. 5 rg 2 * 
5 Tugictum d a non ſuo Judiee. datum nullius eft moment. 10 Rep. 76. 


inf. 16 ſua cuique eff tmtiſſimum refugium. 5 Rep, 91. 11 Rep. $2, 
3 
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194 


„ Rep. 66. 


» 2 Inf. 193, in n executing the King 8 Writs, Ile cannot wake « 2 Return of ſuch 


Reſiſtance; [See Weſt. 2. chap. 39.] for he may by the Common 
Law. take a Poſſe Comitatity to fon reſs ſuch a and Reſiſtance, 
tho a Reſcous upon a mean Proc before He could Sommon the 
County to His Aſſiſtance might be pardonable. 

He or his Officers may arreſt any one by Night or by Day, at 


the Suit of the King or a Subject. 


He ought alſo, as a Miniſterial Officer, to proclaim ſach Statutes 
as are ordered to be proclaimed by bim; ; return indifferent Furies 
for the Trial of Men's Lives, Liberties, Lands; Goods, Cc. and 


| upon Delivery of the Writ to chooſe. Knights of the Shire, to make 


Proclamation. at the next County- Court, and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiffs of Boroughs, to chooſe Citigens and Bur- 
geſſes. But he cannot be choſen himſe lf. {56 Of the Parliament, 
Book 4. chap. 1.] 

It is his Duty alſo to preſerve the Rights of the King withio his 
County, and to enquire what Lands are — from him, to col- 


lect bis Rents and Dues, and to ſeize to the King's Uſe che Profits 


of ſuch Lands as come to bim by Attainder or Eſcheat, (for the 
Office of E/cheetor, having its Dependance on the Court of Wards, 
is now in a Manner, out of Uſe): and likewiſe the Goods of any 
Felon, Fugitive,” Outlaw, Wreck of the Sea, Fe. And he maſt levy 

his Majeſty's Debts, &c. and be accountable to the King for al 
Iſſues — Profits of his County; and upon Proceſs out of the Ex- 
chequer, he is to gather and bring into the Exchequer ſuch Iſſues 


| and Profits, and likewiſe thoſe growing by Fines and Amerciaments 


in Reſpect of the Non-appearance of Defendants and Jurors, and all 
forfeited Recognizauces. But theſe muſt be firſt eſtreated (or ex- 
tracted) by Copies of the Originals into the Court of Excheguer, 
and from thence Proceſs muſt be awarded to levy the ſame unto the 


King's Uſe. [See the 22 & 23 Car. 2. CROP. 22, 4&5 FW. & AM, 


| chap. 24. 3 Georg, 1. chap. 1 ö.] 
« Dr. & Stud, He mu 


alſo ſee that © Craminals be executed, and ** ſee that 


Dial. a. ch. ai. he obſerves the Order of Law in putting Criminals to Death; elſe he 


43 Rep. 72. 


will be guilty of Homicide. [See Of Execution, Book 4. chap. 5.J 

Laſtly; He muſt give up his Hecompts in the Exchequer, and ſue 
out his Quietus. [See the 21 Jac. 1.' chap. 5. 13 & 14 Car. 2. 
chap. 2 1. and the 3 Georg. 1, chap, 15. For the better Regulating 


the Office of - Sheriffs,” and for aſcertaining their Fees, and the Fees 
for ſuing out their Patents, and ' paſſing their Accounts. See alſo 
3 Georg. 1. chap.;16, For the better enalling Sheriffs to ſue out 


their Patents, and paſs their Accompts.] 
By Demiſe of the King, the Authority of Sheriffs doth deter- 


mine. Therefore in the next King's Time, new Patents are 2 
ſently ſued forth. 2 See 1 Ann. chap. 8. Book 2. chap. 2. 
Offices, at the End. 


By the 14 Ed. 3. chap. 7. No Sheriff ſhall continue in his Office 
* one Year, and then another ſhall be choſen according to the 
9 Ed. 2. in the Exchequer the next Day after All Souls, except in 
London, and where any hath Freekold © or Inheritance in the Sbe- 


riff's Office, in Pain to forfeit Jearly two Hundred Pounds, to be 
| "» vided 
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divided: betævi xt the Ring an Pygſeru . Ar 28 Ed. Fr h $4 
2 ” ME ** ul We 2 2 115 H- 5: Thap. 4 1 2 
6. 
By > the 4 H. 4: chap. 4 * Ber Sheriff Jeu abide In , 
fon within 112 Bailiwibk 108! ttt 20 
Ey the 4 Hl. 4. chap;4; und the 2 3 H. 6. haj ap: 10, 48 2 
Wen op let bis BatlMoick or Hundre [to Farm.” 99M „ 9 


oft] ach nous i 5 co util Ride onal) offs 
The Profits whereof: wer ver confiderable Bete ben 40 ch 
Law-Saits Were tranſated thet 140081 « 3090 1 ent 105 To's } Urte - 
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By the wid Ce WA 11:62 cha 16118 Ret mu ft make 
Dani 4 the King's Wurts e Wn e b Freerve Writs 
be delivered to them ib N:rail3<nvif 20 II . ng 

y the 12 Ed. 4. "chip. 1.-+5 £4:4. 'chap!'6: Fore 01 Shri 
may execute his Office during Michaclmas and Hillary” Tt erm, if, 
bath not before a Writ , Difcharge + bono e 

By the 5 Ed. 6. chap. 16. Tf 15 Blei, takes u Gift or Miley 
of any Under-Sberiſf, Gaoler, os Bailiſt, of, 2 e ce o. Plate, 

1255 be inditled, finied and impriſoned.” | 4 195 
Where he ſhall förfeit Five Hundred 2 And ſhe E. the | 
Under-Sheriff Poſt.] 

By cle 1 Mar. Parl. 1. chap.'8! No Sheriff ſhall he ier of the 
Peace during his Shrievalty, notwithſtanding ibe 1 Ed. 6, chap. 7. 


But if he was in Commiſſion before,” he may a0 by. Virtue of that 
Commiſſion when his Shrievalty is et pired. 


By the 3 Georg. 1. chap. 1 5. If « any High- Sheriff dies before the 
Expiration of bis Year, &. the 'Under-Sheriff fhall execute the' 
Office in the Name Wi the Deceaſed, W 1 another is appointed and 


O0FN; '- ef pies 3 
By the 20 as 2. (hap. 37: Sheri ; foal, a Wifi 4 
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ſame. And no Cher ſhall N liable to make a ; .to any 
Writ, unleſs required fo to do within fo Months ME * FRE: 
tion of his Once.” nts, Roms T. I 


The Sheriff hath for his Afliſtance under him a Obunty-Cletk o or 
Under-Sheriff, Bailiffs, and a Gabler. 

1. The Under-Sheriff, (or County=Clerk) is the Sheriffs Deputy, 
and acts in his Stead; except in ſome particular Caſes which are to 


be done by the Sheriff himſelf; as when a Writ faith, That the She- 


riff ſhall go in Perſon; . * The Sheriff (not the King) hath Power to * 9 Rep. 495 


delegate the Office to whom he pleaſes,” tho there is no particular 
Power given in his Patent to make à Deputy. For this is an Inci- 
dent to the Sheriff's Office. And it would be very inconvenient that 
the Sheriff ſhould be reſponſible for his Deputy that is to be choſen © 
by another. The High-Sheriff cannot abridge his Power, or re- 
ſtrain him by Covenant to act for him in Part only. Therefore the 
High-Sheriff ought to be very cautious in taking Security of the 


Under-Sheriff, to ſave him harmleſs from Eſcapes, Sc. > The e Hob. 1244 3; 


- Yo Covenants 
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Sheriff Ar das Ce i it aa. 
18 rude by he pit i hs @ he plc the 
Ns Rt erp tet cf 1270 Pb de only is worn to ex- 
te the Office * . ap 5 n e erde. If 
the Under-Sheriff * dy a Return whereupon the High- Sheriff may 


be ameroed, » There 9g High-Sherift may be amersed; fo the Afficer 
r. & Stud. muſt anſwer for his Deputy. But if it is 4 Falſe e 
Dial.2.ch.42. ty — may bring his an 7 the Under- Sheriff. | 


j | Inſt. 452, | 

| | 3 pay 0 K Ahe 

my 4 Laſt, 114. 12 that of be «Qs ib bis Stead, der 

[ $ Day I. of, te 7 5. If 125 Mh Her dies, &.] Therefore look 
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et the fame; Perſons TY continue to rer hk Otfies: in b- 
other Men's Names for many, Years together. 7. GIF" | 2 


By the 1 H. F. chap. 4. An Under-Sberiſf. cannot ma. Har 
es and pradtife 4.68 Attorney at the Joms: Time. 


W it would be a Cauſe of enicreafing Suits, a 88 to 
e nl, on Hindrance in Diſpatch of his proper Buſineſs, 
ES WB, the Unger: "Sheriffs (being waer dee 
ah) price No HEN Fe & cher Attornies. 


be the 20 E chap. 4. 4. Nb Sheriff, Uider-Sherif, or Bai of 
a 


a Liberty, &c. ſhall take more for ſerving an Extent or Execution 
than Twelve-pence for every Pound levied under a Hundred Pounds; 

; and Six-pence , for, every, Paung levied above! a Hundred Poundi; in 
Pain 97 treble amages to the. Party. gie ved, 686 Wes Pounds 
Sehn eb ae ee, 1 


IBat ee, the 3 "Georg. a chahi.a 5 Where; the. 8 
ting Writs o gi (as far as They Extend to Real Eſtates). Ha- 

re facia "Pale ones Sean cupias Ad Satisfaciendum, and 
Liar Jacias, 197 * ac and, E xtents out of the Exchequer 
1 his Sc. due to the King, are\ differently aſcertaingd from 

hat They were in the 29. Elia. chap. 4. ] 

But in ſome Caſes, 0 muſt compound with the Sheriff, Ge. 

as N Wee W or Witte, Bameg is. Gt . 
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"By * 5 Abb: chap. 3 7. f ondon or Middleſex 

I take 5 or eh, . or. foe for the . 
250 F "the Place of Under 7 5 or oblige him to any Expencet 
Diſburſements, but fuch, as have: been PTY Juftained by, * 
ud - Sber if. "ny, BIEN vl \ KO 

By the 3 Georg. 1. Chap. 15 7 / not Be E ty Per- 


fon to Buy, Sell, Let or Tote 2 Fare 5 85 Office, 722 dm 
&c. or any ot her N. Kae . Wa 773 WA 

to Give or Ti ake 4 e ame, 

vn Forfeiture of e, eh Fa, 


and Liberties, Bork 3 2..C 1 5 c ne. 13 AY | 
By the. 6 Georg. 1 8 155 hh 17 75 & Mal! Uta 
nul out any Ne before. 1225 Their 0 chef Mui, 5 
upon which fuck ape ought, f we, C pain. Fah 15 5dr 
at = 5 4-6 . 
2. K Bailiff iff is pl \ Servant and Mister 0 of the 2 547 
N 3 who, mploys b . ſummon 92 5 
heriff himſelf 15 Si DRY ds | 
20 there Bailiff hignif es an Officer cance 
of Juſtice, - But by Bai iffs in this is 
that more immediat, tely belong erf, 


him as His Selva ſuch ae. Bali 5 8 Hun 


liffs. Bailiffs Errant or Itinerapt are, Kel 1 Foy 

dreds are Officers to, execute 0 its, to 12 5 de 

Farms of the King, Sc. for the he, x attend Ha T7 « 4 dor Jin} s 
| 


Aſſize and Gil-Dilver and Juſtices 98 thęir Courts. 
The Execution of all 7 a ne & Sheriff, or his: Un- 


der-Sheriff, ought Q, by execute! lifts SY Hundreds, though 


now the Uſe is to 92 ecial a with erte A Shecra} Bair 
liff is an Ben's 0 te Hh her 11 o exec ie ſome r W e 
and fot that Time only Arreſt 4, me 4 1 the e 


and if be 25 a Peilonter * eſea c e Qion, lies ES the, Shes 
50! 


riff: And if the Priſoner is reſ tk e, et Fra the- Reſcous fall 
be, That it was done to. the, "bum elf.  . l Statute, of the 
27 Eliz. chap. 12. does not 1 to rel alli Io that inn 
Effect the Deſign ' of that Statute j is evaded, and 400 looſe a Reſtraint 2 fl g 
laid, upon thoſe who, are uſually. Ya great Grievange. to the People; 


However, the Sheriff ſhall anſwer for the; Miſdemeanors of, his w Des. ad » 
Bailiffs, if they offend 1 in their Office. tho' he may. have his Remedy = 20 


er 


over againſt them, > 2} 4 
c IRA One 1 15, bound Lf the Common Law 0 paſt not only, the e 2 Inf 195; 


dA Bali 23 to. ſhew M * 7 "I bog 2: 46 Rep. 54. 
Himſelf to the Arreſt, if required. [See Of ſurder ee 9 Rep. 5 


the Perſon Killed, Book 3 3. chap. 1. Of Arreſt, Book 4.,chap, 4. 
See alſo Of Bailiff of Liberties, Book 2. chap..2. Bailiffs of Wan 


of Auer, Book 4. chap. 1. Of the Court-Baron.\ 


By the 1 H. 5. chap. 4. They who have been Steriffs Balli: 
for one Tear ſhall not bear. A yr Office for three Years next following. 


An 


—_ = Ife f the . a 
„„ On" 0 one al excellent Law, b Vat Pity, that 1 it is not, put in Practice. | A 
* the 23 H. 6. "hap. 10. The "Bail Fee, for an. Arr * 's 
Fo, 
9 che 3 Georg. 1. chap. 15. Nine ſhall take W Farm or by the 
te of Bail if, in Pain ” five Hundred Pounds. 3 0 9 
| I see of 8 Sheri P and Under-Sherif ante, and of an Arref 
under Title Myits, "Book 4. chap. 4.) 
- The next Officer under the Sheriff is the Gooler (from. Geol. a 
2 Inſt. 382. Prin or Keeper of his Priſon.” . * Feme Coverts. or Vnfants | may 
3 Rep. 44 be Keepers of Gaols, and are liable to be charged for Eſcapes. 
z Inft. 100, The Cuſtody: of County Gaols is ice to the Office Op the 
589. Sheriff, and inſeparable from it, [See the 19 H. a7. chap, 10. ]. tho 
the Gaol it ſelf does belong to the King, and is to be Tepaired at 
the common Charge of the County. The Sherift | being 4 &, imme- 
© 4 Rep. 30. diate Officer of "the" King's Courts, ſhall be © anſwerable for all 
, Efeapes, and be ſubject to Ameftiaments; and therefore he Gall put 
4 in ſuch Gaolers as ode will anfwer for; ; "from. "whom he Fagkt to 
4 take good Security, to indemnify him. [See the 14. Ed. 3 $5, "chap: 8 9 ] 
ka 29. The Cuſtody of Gaols may be granted to one in Fee, and m. 1 
be held by ooh ror and yet the Priſon it RF i is the e Ning a 8, 
before obſerved. 
Wbere there is no publick Coy, the Sheriff may remove Vis Gaol 
from one Place to'another within his County ; but cannot demand a 
* 2 Inſt. 705. particular Place without Preſcription. * New Gaols cannot be erect- 
ed without an Act of Parliament. [See the Statutes For Building 
of Repaiting Gaols, Poſt.] In many Places the Gaol of, a Town, 
which is a County of i it ſelf, or a place privileged from the County, 
is yet a Gaol of the County; ; and ſerves for the County at large. 
As Neugate in London ſerves as well for the County of Middleſex as 
London; which was ſo ordered when London was taken out of Mia. 
alex; and made à County by itſelf, 
Tho” the Sheriff muſt make ſuch Gaolers for which he will an- 
Mer i yet if chere is a Default in the Gaoler, an Action does lie a- 
72 Inſt. 592. geinſt the Gaoler, as for an Eſcape, &c, * He Who hath the Cuſtody 
3 Inſt. 91. of the Gaol wrongfully, or © Right, ſhall be charged with 5 
Eſcape of Priſoners. And be who hath the Cuſtody of a Gaol in 
Dr. & Stud: 2 Fee, and doth ſiibſtitute another at Will, or for Life, under- him, 
al ſhall be charged by Action upon Eſcape, that hath the actual 
2 Inſt. 382, Poſſeſſion, if he is ſufficient. But if he is not ſufficient, ' Reſpondeat 
48. 1% Superior. This is to be underſtood, when one hath the Cuſtody of 
N + a Gaol of Freehold or Inheritance. In common, Caſes, the Sheriff 
or the Gaoler are chargeable at the Diſcretion of the Party. But 
the Sheriff is moſt uſually charg d. [The Perſon intitled to the Re- 
verſion of the Office is not anſwerable as Superior for the Inſuffi- 
ciency of his Leſſee for Life. See afterwards. 
An Eſcape is when one, that is impriſoned in the common Gaol 
of the County, gets his Liberty before he is delivered by Order of 
d Terms of Law. An Eſcape is either negligent. or voluntary. Negligent, 
the Law, v. when one is arreſted and in Priſon, and afterwards eſcapeth againſt 
* the Will of him that had him in Cuſtody, and is not freſhly * . 


and taken before the Purſuer loſeth Sight of him. Voluntary, when 
one 


* 
of 


. * as #5 - 4 
* 
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one hath another oily an Arreſf or in Prifon; and afccrwatcs con- 
ſents to let him go whither be will, afid he goeth zecordingly. 


81 


If after a Negligent Eſcape, the Gaoler at any Time retakes the + NY 


Priſoner upon freſh Purfuit, (i. e. open a® ſpeedy and contintal Pur HP 


ſuit) he ſhall be excuſed, and the Priſoner {hall be ſaid to be in 


Execution again. Under this Pretence of Ne- taking, or freſh Pur- 
ſuit, Gaolers  frequetitly ptotect CHENG, when they are ſued for 


letting Priſoners go at large a Priſoner of his own Wrong 
eſcapes and flies into Anelber Pets nty; the Sheriff or bis Officers, 
upon ſuch Purſuit, may retake him; and tho' he is out of the View, 
yet if freſh Purſuit i is made, and the Priſoner is retaken a lopg Time 
after, he ſhall ſtill be ſaid to be in Executſon, if he was fe- taken 
before any Action brought againſt the Sheriff, &c. If Tra 
Rebels break the Priſon by which the Priſoners eſcape, the Gaoler 
may be charged with the Eſcape and puniſhed for he may Baye 

his Remedy over againſt them; not if they are the King's Ehen 


C. 14 
d. 2 Inſt, 19. 


yiors and «4 Rep. 48, 


. 4 


that break the Gaol. | But in a negligent Eſcape, 1 Judeck uſually 4 3 Rep. 44. 


make favourable Conſtructions on the Behalf of the Gaoler. 


a Neſcous of -a Priſoner upon an Arreſt or Mean Proceſß be“ * : * Abr. 


fore he is brought to Gaol, may excuſe the Sheriff, Cc, in an Action 20 
— the Eſcape, betauſe he is not obliged to have a Poſe Comitatils 

ready to attend bim in the Service" of every Mean Procefs. But 
otherwiſe when the Priſoner is taken upon Execution, or when, the 
Priſoner is in the Gaol and is reſcued; * 


2 lad. 105. 
193, 194+ 


But now for Voluntary Eſcapes. A Prifoner in Eietufion "3Rep-43,44- 


ought not to be allowed to go out of the Gaol; for jt is an Eſcape. 


The Sheriff ought to keep him in arfd & flo Cuftodid. [See 3855 185 
Wet. 2. 155 11.] If he is removed by the Gavler from County to 466, 492. 


County, by Vertue of an Habens Corpus, it is no Eſcape; chongh he 
does not go the direct Way to that County. If a Man efcapts with 


1 Inſt. 260. a. 


the Conſent of the Gaoler in Civil Caſes, ot with the Conſent of 23 Rep. 52. 


the Plaintiff, he cannot retake bim. If he doth, the Priſoner may 


have an Audita Verela. * If a Woman is Warden of the Fleet *Plowd. 17. 


Priſon, and a Priſoner in the Fleet mattieth her, this is a volun- 
tary Efcape | in the Woman; for now the Priſo er cannot be under 
her Power. Thus if the Sheriff or Gaoler mar ieth- a Woman that 
is in Execution for Debt, the cannot be à Priſoner to her Huſband. 


If the Sheriff, Ce. conſents that one in Execution ſhall go out of ! ; Rep. 44. 
the Gaol for a while, this 1 1s an Eſcape, the be returns at te Time 8 Rep. 100. 


appointed. : 

It is often to be Sender Whether an Pipe ts on 4 Monk 
Procels. (i. e. after one is committed to Priſon upon the firſt Arreſt) 
or upon an Execution, which is by Proceſs after Judgment. Now 
Gaolers are more" cautious of volutitary Eſtap&; after Execution, 
chan upon Meat Proceſs : Becauſe upon Execution, the Debt and 
Damages will appear upon Record, and fo are more eaſily reco- 
vered againſt them, than upon Efcapes on mean Proceſs, where 
there is a greater Liberty » y_ an artful Defence. (ut ſee: the 


8 & Ir infra.] > DUI? 
Ve untary ca 


dre very A ous 1 the Sheriff or Gabler, Sc. "The W 

Gaoler is eſteemed to be guilty of the Crime, for which the Prifo- 

yer eſcaping was committed, if he was committed by lawful War- 
Y rant. 


in ® Cine! "Caſes (as Tete or Felony) x 2Inft. 589, 


Hp. C. 114. 
Dalt. ch. 140. 


Pag. 330. 
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* Dr. & Stud. 
Dial. z. ch. 42. 
H. P. C. 114. 
d 2 Inſt. 5 90. 


<H.P.C. 1 
8. P. C. * x 
Dalt. ch. 170: 


pag. 451. 


2 Rep. 120. 
9 Rep. 119. 


rant. If be was. L for, Treaſon, or. Felony, the Sheriff or or 
Gaoler in a Voluntary Eſcape ſhall. anſwer. for Treaſon or for Fe- 
lony; end that Officer that permitted the Eſcape, ſhall ſuffer the 
Puniſhment, The Sheriff muſt anſwer for the Gaoler, in, Civil 
Caſes. But not in Criminal. If a Priſon be ſet on Fire, unleſs. it 
be by Privity of the Priſoner, he may break Priſon to ſave. his Life. 
If a Conſtable, brings a Perſon to Geol. and the Gaoler refuſeth to 
take him, the Vill where the Conſtable liveth ſhall be charged 
with im, and the ales el Is 4 Publick _ Flops, 4 Hook 


3. cpu]... e hole 


"By the, 5 H. FR 10. Fr PA be . 9a a e 
of. 7 4 but wp in the common: Gaol, See the 23 H. g. chap. 2. 
II & 12 V. z. chap. 19. and the 6 Georg. 1. chap. 19. infra.]! 

By the 7 H. 4. chap. 4. In an Action of Debt brought againſt a 
Gaoler 10 b ch letteth a Priſoner eſtape, a Protection ſhall not lie. 

By the 23 H. 6. chap. 10. 1 The, Gaoler's Fee for a Commitment 
Is Four-pence. And 1 he doth any Thing contrary to this Aci, he 
forfeits treble to the Party gri _ befides Try, Pounds fo be divi- 


| ded betwixt the King and. Proſecutor.  , 


By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Gaols muſs 


5 certify the Names of all Prifners to the Juſtices of Goal. Delivery, 


in pain of five Pounds for every Default. 
By the 8 & 9 W. 3. chap. 26. If the Keeper of any.Priſen ſuf- 
fers any Priſoner committed on Contempt, Mean Proceſs, or Execution, 


o be out of the Rules, except on aden Corpus or Rule of Court, it 


ſhall be deemed an Eſcape. _ ... 

- Every Perſon obtains ng, Judgment in an Action of Eſcape ab 
the Marſha) of | the King's Bench, or Warden. of . the Fleet, ſpall 
have not only the e es allowed by Lau, but. the Profits of the 


| ſaid Marſhal and Warden, or or ſome; fit Part thereof; which ſhall be 
ſequeſtered towards Sati faction of the ſaid Debt, with Coſts and Da- 
mages. [But there is a Proviſo in the Act that it ſhall not affect 


an Action of Eſcape, unle 


certain Debts ſecured by Mortgage of the Office of Marſhal of the 
King's Bench; And theſe Debts are kept on F. oot to protect the Olhce, 
and evade the Act.] 
Aud if tbe Keeper of any 9 _ 3 to conni ve 47 any 
Eſcape, he ſhall forfeit fue Hundred Pounds, and his Office. .. 
And no Re-taking, or 71 Purſuit ſhall “ be given in Evidence in 
eſpecially pleaded, and Oath made by 
the Keeper of the. Prifoner, That ;fuch Eſcape was: without his Con- 
ſent. - But if ſuch Og n 27 5 * ee 8 We 
af H undred und. 


443 6 6 „144 
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By the 11 and 12 W. 3. chap, 19, 1 Ann. Chap. 14. The Fu- 
fices of the Peare upon Preſentment of the Grand Jury at the Aſixel 
may. aſſeſs the County, for building or repairing Gaoll. See the 
6 Georg. 1. chap. 19.] {Ah zu ben z oils on Wlgest 
| All Felons ſhall be impriſoned in the common Gaols only, awbere> 
of the Sheriff ſhall have the Keeping. [But fee 5 Hun. cbap. g. 
6 Geo. 1. chap. 19. infra.] tri Nah en V MU. din ,9014 
This Ad. ſhall-not: prejudice fuch as have any common Gaci by In- 
heritance, for Life, 'or Years ;' nor charge any Perſon in any City, 
Town, &c. which have common Gaols for Felons taken in the jome,. 
By the 1 Ann. Seſſ. 1. Stat. 2. chap. 6. F any Perſon charged or 
committed in Cuſtody in the King's Bench or Fleet, in Execution; or 
on. any Mean Proceſi or Proceſs of Contempt, ſhall go at large; upon 
Oath thereof made in Writing before the Fudge of the Court" where 
the Commitment, Action; Judgment or Execution was; ſuch Judge 


i a on 
* pf x ” 


ſhall commit ſuch Perſon eſcaped, to the common Gaol f the County 


where retaken, there to remain without Bail, till diſcharged by Law. 
And if the Sheriff, &c. ſuffers the Priſoner rendered to ne he 
ſhall be liable as the Marſhal of: the King's Bench or Warden of | the 
Fleet are for fue He ee ys bob Mou Wd bers 
By the 5 Anne, chap, 9. One that eſcapes (being taken by Virtue 
of the 1 Ann.) ſhall be committed to the Priſon, where the Sheriff 
keeps Debtors, inflead 'of the common Gaol. And if the Priſoner 
Eſcapes, The Sheriff ſhall be anſwerable as in other Eſcapes. 
The Judges mentioned in the 1 Ann. may Grant Warrants upon 
Oath made in Writing before Commiſſioners empowered to take Afs 
fidavits in the Country; and the Perſons may be taken upon the Lord's 
Day by Virtue thereof. we 41 1:94 ods 10 %% | 
- Tf any Perſon in Cuſtody for nit. performing any Decree of Chan- 
cery or Exchequer, whereby Money is decreed, ſhall eſcape ; the Per. 
ſons to whom the Money is decreed, ſhall have the ſame Remedy, againſt 
the Sheriff, as if the Perſon eſcaping bad been in Cuſtody upon Exe 
cution ; and recover the ſame with Coſts in any of the Courts at Weſt- 
minſter, ' - Fa Hl of ag3vp 1 12999 5 dane +0 
By the 3 Georg. 1. chap.' 1 5. None ſhall take to. Farm or buy the 
_ Office of Gaoler in pain of five Hundred Pounds, , _ - 


. 7 
© .# & 


[See the 5 Geb. 2. chap. 30. Concerning the Gaoler's, Duty in 
the Cuſtody of Bantrupts. And the 6 Geo, 1. chap., 19. When 
Juſtices of the Peace may commit , Vagrants, and Other Criminals 
charged with ſmall Offences, either to the Common Gaol or Houſe 
of Correction] 2 f | 


hy k the Common Law, no Sheriff, Gaoler , Or other of the King's * 2 Inſt. 74; 


Miniſters, ought to take any. Reward for doing his Office, only of 
the King. But ſince:the-Common Law has been altered, incredible 


Extortions and Oppreſſions have enſued. |. 


FLOY: 36120 AE 15 VA SY ORR 5.4 8 
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II. Tuftices of the Peace are thoſe that are appointed by the Juftices of 
King's Commiſſion to Kab Av +; of the County where they the Peace. 
e.of t 


dwell. Of whom ſome are made of he Quorum, (from the Words 
in the Commiſſion, Qugrum A. B. C. D. E. F. unum eſſe volumus) 
becauſe ſome Buſineſs of Importance ſhall not be diſpatched with- 
out the Preſence of them, or one of them, © © © 


FI 


Ve. 4 oY | Here- 


An Toſtiure of the 


— 5 . 


* 2 Inſt. 174. 
175. 


Heretofare Hebe were Conſervators of the Peace at Common 
Law, elected by the County, upon a Writ directed to the Sheriff. 
But the Election of Conſervators is transferred by Statutes from the 
People to the King; and at laſt Juſtices of the Peace are created 
Conſervators of the Peace by Commiſſion or Letters Patent undet 
the Great Seal. The Power of conſtituting them is only in the 
King, tho they are uſually made at the Diſcretion of the Lord 
Chancellor ot Lord Keeper, by the King's Leave; not that — 
Power "can be transferred or lodged in a Subject: The King m 
_— in W County in r, N and Wales as many as he ſhall 
think fit. 

They are Juſtices of Record; for none but Jaſtices of Record can 
take a Recognizance of the Peace. Their Power ariſes from their 


Commiſſion, or from Statuts. EIS 0 
1. By Virtue of ſome Words in their onen, (vis, Sciatis 


quod. affignavimus vos conjunttim & diviim & quemlibet veſtrum 


Fufticiarios noſtros ad Pacem noſtram in — noſtro B. Con- 
ſervandam, Sc. every Juſtice is appointed Conſervator of the Peace, 
and hath a ſeparate A Ne, and may do all Acts concerning it apart 
and by himſelf, and even to commit a Fellow- Juſtice upon Trea- 
ſon, Felony, er Breach of the Peace. This is the ancient Power 
touching the Peace; which a Conſervator of the Peace had at Com- 
mon-Law. As ſuch, every juſtice of the Peace may bind to the 
Peace or Good behaviour at Diſeretion; and for Defect of Sureties 
2 to the common Gaol. [bee 6 Georg. 1. chap. 19. 
ante 

By Virtue of andttier Affenvimus or Clauſe in the Commiſſion, 
Two Juſtices of the Peace, (one Quorum) have a joint Power, 1. To 
onquire by Jury of: all Offences mentioned in the Commiſſion. 2. To 


take Indictments. 3. To grant Proceſs thereupon. 4. To hear or 
try the Offence upon Indictment. Theſe are Matters that are to 
de tranſacted at the General Quarter-Seſſions. [See of the Court of 


the General or Quyarter-Seffions, Book 4. chap. 1. 

2. By Statutes, Power is given to Juſtices of the Peace, to 
Which their Commiffion does not reach. And the Statutes of the 
4 H. 7. chap. 12. 33 H. 8. chap. 10. and 37 H. 8. chap. 7. give 
a further general Power than is expreſſed either in their Commiſ- 
fon, or in any particular Statute! There are alſo ſeveral Statutes 
which are not mentioned in their Commiſſion, and yet the Execu- 
tion thereof is committed to the Care of the Juſtices by expreſs 
Words in the Statutes. But all ſuch Statutes Which do give Autho- 
rity to the Juſtices, are a ſufficient Commiſſion of themſelves, tho 


thoſe Statutes are not referred to in their Commiſſion. Theſe Sta- 


tutes are to be executed as they direct; wherein if no expreſs Power 
is given to any one Jaftice, he can admoniff enly; and if not 
obeyed, may make Preſentment of it upon the Statute, and with 
his Fellow - Juſtices hear and determine it in Seſſions; or he may 


f bind the Offender to the Peace, or the Good Behaviour. 


Some Statutes itnpower one Juſtice of the Peace alone to act. 
Sore Statutes require co, thrre, four, fu. Of which Statutes 
"where one, Cc. may act. there afe ſeveral aum in Prin 
oy See Date.” Blackerby, ef 1 
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The Aurbority that they uſually exerciſe from | Statutes, is con- 
cerning Ale-houſes, Apprentices, Badgers, Bail, Bakers, Baſtards, 
Beer and Ale, Carriers and Prices of Land-Carriages, Church- war- 
dens, "Conſtables, Cottages, Curſing and Swearing, Drunkenneis, 
Exciſe, Felonies, Forcible Entry and Detainer, Foreſtallers, Games 
not lawful,” the Game, (and in relation to it concerning Games 
keepers, - Guns, Greyhounds, Setting-Dogs, Ferrits, Snares, Nets; 
Hares, Partridges, Pheaſants, Pidgeons, Hawks, »F iſn, Deer, Go.) 
Gaols, Gun- powder, Hackney-Coaches, Hedge- Breakers, Highways, 
"Pp and Surveyors of Highways, Houſes of Correction, Labouters, . Lea- 
WM ther, Lord's Day, Defaults about Money, Poor (as ſetting them to 
= Work, Settling them in a Pariſh, or removing them from a Pariſh) 
and Overſeers of the Poor, Papiſts, Plague, Quakers, Rates and 
Pariſh-Taxes, Regrators, Riots, Robbing Orchards, Gc. Servants, 
Soldiers, and providing Carts and Carriages for them upon their 
March, ſmall Tithes, Treaſurers of the County, Vagabonds and 
Vagrants, Wages, * . and Waggoners, and Prices of Land- 
Carriages of Goods by Waggoners, Weights and Meaſures, Wood- 
ſtealers, and Deſtroyers of Timber, or other Trees, Ge. 
Several Statutes do impower Mayors and other Magiſtrates in 
Corporations to act as Juſtices of the Peace within their particular 
Precincts, who, beſides what the Juſtices of the County may do, ; 
take eſpecial Care concerning the Aſſiſe (or Ordinance) of Ale and 
Beer, the Aſſiſe of Wood Billet and Faggot, Artificers and Victunal- 
lers, Beer-Veſſels, Veſſels for Salmon, Herrings and Eels, Dying, 
and | many other Matters relating to Trade. See Dalton, chap, 
192.] en ih 4 
The Power executed by the Juſtices oz? of Seſſions is chiefly by 
Warrant, Recognizance and Mittimus. | | 
A Warrant is a Precept to ſome Officer to bring an Offender be- 
fore the Juſtice, or to levy a Penalty by Diſtreſs, &c.. and muſt be 
under the Hand and Seal of the Juſtice, or his Hand at leaft. If it 
iſſues out for the Peace or Good Behaviour, it muſt contain the 
ſpecial Matter, [See of the Petty Conſtables, pot. be 
A Recognizance is a Bond of Record acknowledged to the King, 
upon Condition to pay a certain Sum of Money if the Condition is 
not performed; as to appear at the Aſſiſes or Quarter-Seſſions, to be 
of the Good Behaviour, Ce. If a Jaſtice- ? compounds Recogni- * x Sid. 192. 
zances, and does not return them to Seſſions, an Information lies 
againſt him. i EFB 
A Mittimus is a Precept in Writing directed to the Gaoler un- » , Inst. 52 
der the Hand and Seal of the Juſtice, (containing the Cauſe of the 595, 591, 
Commitment) for the Receiving and ſafe Keeping of an Offender 59* 
in Priſon until he is delivered by Law. A Mittimas need not be 
under Hand and Seal, if it is made by Order of Seſſions. wg 
© The Power to demand Security for the Keeping of the Peace e Inſt. 
or for the Good Behaviour, and for Want of Security to commit to 293- b. 
Priſon, does prevent a world of Miſchief. [See the 21 Jac. 1. *. 180, 
chap, 8.] The 9 Wife may have it againſt the Huſband, and the * Dalton, p. 
Huſband 'a#ainſt the Wife. Qu. But Feme Cayerts. and Infants 268, 269, 
ought to find Security by their Friends, and not be bound them- chap. 117. 
ſelves. A Juſtice may not only grant it at the Requeſt of any Per- . Dalton, p. 
ſon, but he may demand it ex Oicis at Diſcretion. But he ought a Bake 
| 2 not ch. 117. 
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not to demand Surety for the Good Behaviour againſt one for De- 
faming another. It is ſaid that a Warrant for the Peace or Good 
Behaviour cannot be granted againſt a Lord of Parliament by a Ju- 
* Dalton, p. ſtice of Peace; it muſt be by Subfæna out of Chancety. But one 
208. ch. 17. Juſtice may grant his Warrant for the Peace againſt another Juſtice 
of Peace, as he is Conſervator of the Peace, as befare hinted, 
Breaches of the Peace or the Good Behaviour may be in many 
Inſtances. But he that demands Security for the Peace, muſt make 
Oath before the Juſtice of Blows given, or that he ſtands in Fear of 
his Life, or ſome bodily Hurt, or that he fears that another will 
burn his Houſe, &c; before the Juſtice can grant his Warrant. [See 
Book 3. chap. 3. Of Offences againſt the Publick Peace. 
If one does make an Aſſault upon a juſtice of Peace in the Exe- 
cution of bis Office, he may not only defend himſelf, but may alſo 
apprehend the Offender, and ſend him to Gaol till he find Sure- 
ties for the Peace. And he may likewiſe record a Forcible Entry 
upon his own Poſſeſſion. In other Caſes: he cannot be Judge in his 
own Cauſe in any Thing relating to himſelf. Here therefore it 
would be adviſable to act in Conjunction with another Juſtice. [See 
the 43 Eli. chap. 7. ] If one abuſeth Him by Words before his 
Face, or behind his Back, in relation to his Office, He may be 
> 4 Rep. 16. bound to the Good Behaviour for his Sawcineſs to a Magiſtrate; 
2 4% but if he is Abuſed in the Execution of His Office, The Offender 
Dalt. ch. 114. may be alſo indicted at the Quarter- Seſſions and Fined. To ſpeak 
2 ch. contemptibly of His Warrant, or to caſt it into the Dirt, is a Con- 
i Roll > (<0 tempt againſt the King's Proceſs. But if one Abuſes a Juſtice of 
78. Peace by Words that do not Relate to his Office, it ſeems to ſtand 
A nv po 4. only as in the Caſe of other Perſons that are not Magiſtrates. [See 
p. 295. Of Miſpriſion Buok 4. chap. 3.] I do not ſpeak. here of Actions of 
the Cale for Slandering a Juſtice of the Peace in Relation to His Ot- 
fice: For an Action may lie where no Indictment lies. 
< 4 Inſt. 176, © One or more Juſtices of the Peace cannot make a Warrant 
* upon a bare Surmiſe, to break open any Man's Houſe to ſearch for 
24 a Felon or ſtolen Goods, tho commonly the Houſes of poor Peo- 
ple are often ſearched by Vertue of ſuch Warrants for ſtolen Goods. 
But for Breaches of the Peace, Doors may be broke open to take 
an Oftender. And a ſworn. Officer need not- to ſhew his Warrant, 
but he ought to tell the Contents of it, as beforementioned. [See 
of Proceſs, Book 4. chap. 5.] [192 301; my 
The Power of Juſtices of the Peace is Determined, 1. By the 
Death of thé King. [But ſee 1 Ann. chap. 8.] 2. By Diſcharge 
under the Great Seal. 3. By a Super ſedeas. 4. By Granting a new 
* 4 laſt. 165. Commiſſion, '* of which they that are left out, muſt take Notice af- 
ter Publication at the next Seſſions. See 1 & 2 Ph. & M. chop, 
on 5. By Acceſſion of an Office, as by being made Sheriff or 
; roner, T 108 7 r ' 


*4 Inſt. 181. By the 34 Ed. 3. chap. 1. Authority is given to Juſtices for pre- 
'  - venting Offences, as to bind to the Good Behaviour, &c. 
By the 3 H. 5. Stat. 1. chap. 4. Juſtices of the Peace in every 
tire named of the Quorum, ought to be refident in the ſame ; except 
Lords, Judges, Serjeants at Lau, and the King's Attorney. 


[By 


CHAf. J. Lauf England. 


[Bye Oe. 1 "As > Juftices reſiding in a City; &c. tlat is 
4 County of it "elf. and RAS the, County. for rob they are Faces, 
may aft at —2 Dwelling Houſes.] 

» By 15 Geo. 2. chap. 24. llices of Liberties d+ Corporation may 
commit Offenders, &c. liable to be committed, &c. and apprebended 
within ſuch Liberty, where Inhabitants are contributory to the Sup- 
2 of the Houſe of - Correttion in the County, $56: le be dealt with, 

ati, committed by u Fuſtite-of the Cheney; &. 6 


— the 5 H. 4. chap. 10. 4 Juſtice ought to ſend Offenders to the : 


common Gaol. Therefore the Juſtices in London ought not to ſend 
them to the * Compter, Sc. | But ſee 6 Georg. 1. chap. 19.1! 
By the 18 H. 6. chap. 11, None (except Men {tarned in the Law, 
or inhabiting Corporations): ſhall be -Infrice: of. the! . n {ned 
Lande are uurth tuenty Rounds agp ear. 
By the 5 Geo: 2. chap. 18. No Perſon ſoall. af as 4 Juice of 
the Peace, unleſs he have Freehold or Leaſebold _ of the Gear 
Value of one hundred Pounds. 


21 Rep. 120. 


By the 18 Geo. 2. chap. 20. No Perſon ſhall act as a Justice .of | | 


the Peace, unleſs he. have. for his own Uſe in Poſſeſſion a Freehold, 


Copyhold, or Cuſtomary Eftate, for Life, or for ſome greater Eftate, | 


or an Eſtate for ſome long Term of Years, determinable upon ane or 


more Life or Lives, or for d certain Term originally created for 3 


Twenty-one Years, or more, in Lands, Tenements or Hereditaments 
of | the clear yearly Value of 1001; over and above all Incumbrances 
and Rents; or who ſhall not be ſeiſed of or intitled unto, for his own 


Uſe, the. immediate Reverſion or Remainder f and in Lands, Tene- © 


ments or  Hereditaments which are leaſed for one, tao or three Lives; 
ar for any Term of Year's determinable upon the Death of one, two or 


three Lives, upon reſerved Rents, and which are of the cher yearly 


Value of 2001. and take and ſubſcribe the Oatb in the AF mens 
tioned. See the Exceptions in this Act. 
By the 3 H. 7. chap. 1. Juſtices of the Ptact at the next General 
e Ss ſhall certify 3 zances taken for keeping the Peace, &c. 
By the q H. 7. chap. 3. Two Fuſtices (one Quorum) have Power 
to let to Bail Perſons bailable by Lau; and ſhall certify the ſame at 
the next Qyarter-Seffions or Gaol- Deli very, in Pain of ten Pounds. 
[See Of Bail, Book 4. chap. 4.] 
See tlie 13 H. 4. chap. 7. 4 H. 7. hay! I, 5 & 6 Ed. 6. 
chap. 15. 5 Eliz. chap. 1. 5 Elis. chap. 4. 13 Elix. chap. 2. 
1 Fac, I. chap. 4. 3 & 4 NM. & M. chap. 12. For Forfeitures in- 
curred by Juktices for Neglect of Duty. 
By the 7 Jac. 1. chap. 5. F an Action is brought againſt a Fu- 
ice of the Peace, &c. He and his Aſpſtants may plead the General 


Tjue, and give the Special Matter in Evidence; and if a Verdict, 


&c. paſs for bim, he ſhall be allowed double Cafe. [See 21 Fac. 1. 
chap. 12.] 

[See 24 Geo. 2. chap. 44. An AQ for the rendering Juſtices of the 
Ones more ſafe in the Execution of their Offices, &c.] | | 


"Note, That a Jaſtics, Se. whan he juſtifies the Act done by him, 
* not ſet forth his Commiſſion, becauſe it is recorded, and re- 
maineth with the C/ Rotulorum. 


By 


An Inſtitute of the Boo I 


. By the 5 W. & NM. chap. 4 . The Statute of the 34 and 35 H. 8. 
chaps 26. 1s repealed, by which Ace of N dead in Wales Were 


limited to eight in each County, <. 
[See Of Conſtables, infra, and ſee Dalton concerning Toſi of 


ITY chap. 1, K, 3. 4, 5 6.] 


Of the Coro- III. + The Coroner: (Coronator d Corond) is is an Officer of the 
"4 ad. 10 King, that hath Cogniſance of ſome Pleas of the Crown. He is to 
z2, 176. be elected in full County, (i. 5. at the County - Court) by the Free- 
+ Inſt 277- holders, upon the King's Writ De Coronatore elrgendo : [See the 
1 28 Ed. 3. chap. 6.] and ought to have Lands in Fee in the County 
F. N. B. 163. to anſwer all People, [See 3 Ed. 1. cbap. 10. 14 Ed. 3. chap. g.] 
though now mean Perſons execute the Office. But if the Coroner is 
inſufficient, the County, as his Superior, ſhall anſwer for him. He 
ought to execute his Office in Perſon, for he is a Judicial Officer, 
tho' Depaties are too often appointed. The Number of Coroners 
< 2 14 19%, are not fixed, © In moſt Counties there are four, beſides ſeveral 


_ ſpecial Coroners in divers Liberties and privileged Places, as the 
| i: 1 Coroner of the * Verge, Gc. See 28 E. 1. chap. 3.) and by Char- 
5 450. ter ſeveral Corporations have Power to chooſe Coroners for their | 


Rep. 46. Precincts. 
*4Rep. 57- The Lord Chief Justice of of the King s Bench is © the Sovereign 
Coroner, and he may view a Body, and record it where-ever he is. 
#3 Rep. 126. The Lord Mayor of London is Coroner of that City; but the Re- 
lng. 2. corder pronounces the Judgment upon Outlawries there by Cuſtom. 
2 „The Power of Coroners is either Judicial or. Miniſterial... 
* 4 Inſt, 251. The s Judicial Authority (both of general and ſpecial Coroners) 
4 Rep. 72. is in Caſe where one comes to a violent Death by Felony or Miſ- 
9 Rep. 119. chance, to pronounce Judgment upon Outlawries in the County- 
Court, to take and enter Appeals of Murder, &c. tho' he cannot 
proceed any further, but muſt deliver them over to the Juſtices. He 
may alſo enquire of the Eſcape of the Murderer, Treaſure-Trove, 
Wreck of Sea, Deodands, &c. but of no Felony, except of the Death 
of a Man, and upon View of the Body, [See of the Court of the 
Coroner, Book 4. chap. 1. and the 4 Ed. 1. 14 Ed. 1. 14 Ed. 3- 
chap. 6. 28 Ed. 3. chap. 6. 7 H. 8. chop. 7.) 
be buf; 271, Minifterial Power of a Coroner is exerciſed when Proceſs h 
3 Lev. 399. is ordered to the Coroner to execute the King's Writ, upon a juſt 
Exception made againſt the Sheriff, as that the Sheriff is a Party, 
Sc. One cannot return the Proceſs, if there are more in the County. 
The Juſtices of Aſſize and of che Peace have Power to punif the 
Defaults of Coroners: 
A Coroner may be Diſcharged of his Office by. the King's Writ, 
F. N. B. 163. i de Coronatore 88 But a Coroner remaineth, tho the 
3 Rep. qi. King dieth, becauſe he is choſen by the County, and his Election 
a 1 * returned of Record i in Chancery, Otherwiſe of thoſe that hold their 
| f. 175. Phaces 7 Writ, des. oa Letters Patent, &c, [See 1 Ann. 
chap. 8 
be 25 Geo. 2. chap. 29. An Act for giving a proper e 
to Coroners, for the due 3 of their Office; and for the 
Removal of Coroners upon a e Conviction, for certain n: 


demeanors. 
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IV. The Treaſurer of the County is he that keeps the County- Of the Trea- 
Stock, Thete ate two of them in each County, to be choſen Come. 
by the major Part of the Juſtices p the Peace, Gr. at Eulfer | 
Seffions, They muſt have ten Pounds a-year in Land, or one 
hundred and fifty Pounds if Pet fonal Eſtate, and fhall not con- 
tinue in their Office above a Year, The Treaſutér that tefuſts to 
execute the Office, may be fined by the Juſtices three Pounds at the 
leaſt. The County- Stock is raiſed by rating every Pariſh yedtly at 
Eafter Seſſions; ard is to be diſpoſed of to charitable Uſes, if for 
the Relief of maimed Soldiers and Mariners, Prifoners in the King't 
Bench and Mar ſpalſes, and in the S paying the' 

Salaty of the G6verhors of Houſes of Cottection, 2s allo for the Re- D 
lief of poor Hoſpitals and Alms-houſes, ſituate within their ſeveral 

Jurisdictions, &r rags ray 2 

The Treaſurers ate to Account yeatly at Eaſter Seſſions, or with- 
in ten Days after, to their Succeſſors, in Pain of five Pounds at 
leaſt, to be impoſed by the Juſtices in Seſſions. . 

Their Duty is ſet forth, the mannet of raiſing a Stoch, how it 
ſhall be diſpoſed of, and how they ſhall Account &c. in the Sta- 
tates of 43 Elis. chap. 2. 43 Eliz. chap. 3. 7 Fac. 1. chap. 4. 

11 and 12 V. 3. thap. 18. 5 Ann. chap. 32. [See of the Receiver 

for Priſoners 11 C 12 V. z. chap. 19. and of the Treaſurer upon 

raiſing a Tax for Bridges, 1 Ann. chap. 18. and for his Duty con- 

cerning Tranſportation of Offenders, 6 Georg. 1. chap. 23. Kad ſee, 
e d eee 

V. Conflables (antiently written Conimg/tables, from Coning oY Conſta- 

Savon Word, ſignifying King, and Staple, Stability or Safeguard) « , tag. 123. 
ate Officers appointed for the Preſervation of the Peace in Hundreds, 6," | 
Pariſhes, and Towns. | 3 | | 
A Conſtable is either a Chief ct High Conſtable, or a Petty 

ROO r eee eee 

1. Ther High Conſtable is an Offict over the hole Hundred, * 4 Inf 267: 


ton, ch. 


choſen in the Tarn or Leet. He is forced to ſerve, if legally no- 


% 29 . 
i 91 1 
* 


This Chief Conſtable is as it were the Overſeer and . 
the Petty Conſtables, Headboroughs, and Tithing-men within, his 
Handied, 


dred, to ſee that the Statutes made for the Puniſhment of Rogues, 


> 3 | 


i oy LOT to execute Precepts and Warrants to him direfted 


to return all Victuallers and Ale-houſe-keepers that fell without Li- 
Aa cence; 


© Dalton, ch. 


— 


Au Inſtitute of the Book I. 


28. 5,5. 


2 Dalton, ch. 
7. ch. 8. Peace, and in the King's Name may command Affrayers to keep the 


1.5. 
$.6 


CENCE ; all ſuch Perſons as divide their Houſes into ſeveral Tene- 
ments, and do entertain Inmates to the Annoyance of the Neigh- 
bourhood, and are likely to be a Charge to the Pariſh ; the Defaults 
of Petty Conſtables, Tithing-Men, c. for neglecting to apprehend 
and puniſh Beggars, Vagabonds, idle and ſuſpicious Perſons, Whores, 
Night-walkers ; Mothers of Baſtards who are like to be chargeable 
to the Pariſh; thoſe that refuſe to take poor Apprentices ; all De- 
fects in Highways and Bridges, with the Names of ſuch as ought to 
repair them; all Scavengers that neglect their Duty; and all com- 
mon Nuſances in Streets, Lanes or Alleys ; Bakers ſelling Bread 
without Weight; Brewers ſelling Beer and Ale to unlicenſed Ale- 
houſes, Regrators, Foreſtallers, Ingroſſers of any dead Victual, &c. 
and at every Quarter-Seſſions to pay over to the Treaſurers of the 
County, or one of them, all ſuch Sums as have been levied by 
Church-wardens in their Pariſhes towards the Relief of Priſons, Ho- 
ſpitals, Alms-houſes, &c. | 

The Chief or High Conſtable may be Removed by the ſame Au- 
thority which appointed him. | 


By the 5 Eliz. chap. 4. The High Conſtable may hold a Petty 
Seſſions (otherwiſe called Statute Seſſions) for Hiring Servants. 
[See 43 Eliz. chap. 2 & 3.] 3 | 


2. A Petty Conflable is an Officer appointed in each Town, Vil- 
lage or Pariſh of every Hundred to aſſiſt the High Conſtable. The 
Chooſing and Swearing of him does properly belong to the * Court- 
Leet. But now He is choſen by the Pariſhioners; and a Ju- 


ſtice of Peace uſually ſwears Him, and upon juſt Cauſe removes 


Him. [See the 13 & 14 Car. 2. chap. 12.] He is to be choſen every 
Year, but muſt execute the Office. till another is appointed, or till 
he is diſcharged. A Cuſtom for every Inhabitant to ſerve by Turns 
according to their Houſes, is good; and if. it happen. upon a Wo- 
man, ſhe muſt hire one to ſerve in the Office of Conſtable, accord- 
ing to that Cuſtom. But Reſpondeat Superior upon any Miſcarriage 
unleſs the Deputy is ſworn and allowed in the Court; for then he is 
Conſtable, The Oath of the Petty Conſtable is in general Terms to 
execute the Office, &c. © But if he refuſes. to ſerve, he may be 
bound over to the Aſſizes or Seſſions, and indicted and fined, | 

There is frequently a Tithingman in the ſame Town with a Petty 
Conſtable ; who is in the Nature of a Deputy to execute the Office 
in the Petty Conſtable's Abſence. 3 | 

The Duty of a Petty Conſtable is to execute the Office of the 
High Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt 
the High Conſtable to make Preſentments at every Aſſizes and Quar- 
ter-Seſſions of every Thing that is amiſs under his Cognizance. 
But they uſually make formal Returns, (tho' upon Oath) that all 
Things are well, and get a Juſtice of Peace to ſign their Preſent- 
ments. More particularly, the Duty of Petty Conſtables ariſes 
from the Common Law and by Statutes. Wee af 5 

, 1, By Common Law the Petty Conſtable is Conſervator of the 


Ii. F. c. 135, Peace and depart. He may without a Warrant commit to the- 
136. 7 


Stocks, Gr. any that make an Affray, or aſſault others, or threaten 
End. d Þ ; l 1 ; ' EIT + » to 


W 6 c 


. 


— 
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to beat or kill another, or is about to break the Peace in his Pre- 
ſence, till he can get Aſſiſtance to carry the Offender before a Juſtice | 


of the Peace to be committed to Priſon, if he will not find Sureties. 


But if the Affray, Cc. is over, he muſt have a Warrant to carry the 
Offender before a Juſtice of Peace to find Sureties, or the Offender - 
may be bound over to the Seſſions. If the Affray is in a * Houſe, ung. 125. 
the Conſtable may break into the Houſe to ſee the Peace kept, If . 6. 
ſuch Offenders fly into another County, or into ſome Franchiſe in ii. P. C. gz, 
the ſame County, he may make freſh Purſuit, and take them there, 93: 
If an * Aſſault is made on the Conſtable, he may defend bimſelf * Dalt. ch. 8. 
and juſtify the Beating 0 another, And if he happen to be killed in oy 
doing his Duty, it is conſtrued to be premeditated Murder, He 
may command all Perſons to aſſiſt him to prevent a Breach of the 
Peace; and if any one refuſes, he may be bound over to the Seſſions 
and fined. bas | 

It is moreover the Duty of the Petty Conſtable by the Common 
Law to execute Warrants directed to him, with Speed and Secrecy, 
and not to diſpute the Authority, if the Juſtice. of Peace has © Juriſ- F. N. B. 81. 
diction, But if any Juſtice ſends his Warrant to a Conſtable, &c. PR on 
to bring one before him to anſwer all ſuch Matters as ſhall be ob- 5?*" 
jected againſt him by A. and doth not ſet forth the ſpecial Matter 
in the Warrant, the Warrant is unlawful ; becauſe it does not give 2 Inſt. 591. 
the Offender Time to find Sureties : Therefore the Officer is liable 
to an Action of Falſe Impriſonment if he executes it; tho ſuch War- 
rants are commonly iſſued forth. So if a Juſtice of Peace ſends a 
Warrant to a Conſtable to take up one for Slander, &c. the Juſtice 
hath no Juriſdiction in ſuch Caſes, and the Conſtable ought to refuſe. 
the Execution of it. As He is a ſworn Officer he need not ſhew his 
Warrant, but muſt do as hath been ſaid before. [See of the Mini- 
terial Power of Sheriffs and Bailiffs ſupra.) If a Conſtable, '&c, 
lets one go upon his Promiſe to return, and he fails of his Promiſe 
at the Time appointed, the Conſtable cannot retake. him by Virtue 
of the ſame Warrant; becauſe he was releaſed by his Conſent, He 
is not bound to go up and down with an Offender to get Sureties, 
but he may keep him till Sureties come to him; and then he is at 
Liberty to go to any Juſtice of Peace, provided it is not too far off, 
and the Conſtable conſents to it. It is at the © Election of the * 5 Rep. 59. 
Conſtable, &c. whether he will carry the Offender before any other 
Juſtice of the Peace, if the Warrant is not ſpecial, (viz.) To bring 
the Party before the juſtice who ſigned the Warrant, But if a 
Conſtable has a Warrant to execute, and afterwards a Vrit of Su- 
perſedeas (being a Command to ſtay or ſtop) comes from another 
Juſtice, to whom the Party bearing of the Warrant offered Sureties 
before an Arreſt, the Conſtable muſt not then execute his Warrant, 
If he does, it is Falſe Impriſonment. The Conſtable, may juſtify. 
the detaining of an Offender for a Day without a Warrant; the Moor 458. 
Juſtice then not having an Opportunity to examine him. 
This is the Power and Duty of a Petty Conſtable by the Common 

2. He hath much Power and Duty alſo by ſeveral Statutes, as 
concerning Alehouſes, Arms, Drunkenneſs and Tipling, Beggars, 
Bridges, Carts and Carriages for the King's Uſe, or the March of 
Soldiers, Cattle imported, Deer-ſtealers, Dogs, Guns, . Se: 
£7913 --.8 Exciie, 
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Exciſe, Fiſh, ' Fofcible Entries, unlawful Games, Ganke/ e Phiea- Phea- 
ſants, Hares, Gc.) Hedge- Breakers, Ways, Hue and Le 
bouters and Ser vants, Malt making, Militia, carrying Offen 
Priſon, Popiſh Recuſants, Pobr, Quarterly Money to be levied for 
maimed Soldiers, Mariners and Prifoners, Diftreſſes for Rent and 
for Porfeſtures, Rogues and Vagabonds, Sabbath-keepi ing, Swearing 
and Curſing, Night-Watchesfrobw ee till e eu 
—_ _ Weights and- Meaſures, Woad-ſtealers, G. : 
* 1 Sid. 355. It has been doubted whether-a: Conſtable may ati « Deputy ; 
13.3% but now it is agreed that he may make « Deputy. * for DI 
., enters from the eſtabliſhed Church; ſeo 1 V. & M "of. 7. 
1 Roll. Abr. ha 18.] | 
here are other Officers of i its Autho with Conſtables, as 
the Bor ſbolders in Kent, the Third=borough in Warwickſhire, the 
Tithingman, Borough- head or Head-borough, or Chief Pledge in : 
other Places. But yet a Ferty-Oonſtable ſeergeth to have Seller 
Authority in ſome Caſes. If there is a Conſtable in the ſame Pa- 
rith, he is the Head-Officer'; but where there is no Conſtable, the 
Office and Authority ſeerns to be all one unde atiother Name 
If a Conſtable does not do ee We be indicted ind 
fined by the Juſtices, 305 | 
l  [Seethe&7 Fae. x. chap. 5. 21 Fac. 1. chap. 12. 2 le. 
tions are brought againſt a Gable, &c.] oft) 
See 24 Geo. 2; chap. 44: An AG 7 10 cede ins Naſh of 
the Peace more fafe in the Execution of their Office; and for In 
amin Conflabltn, and obere We in Ozechie nee to en, War 
raus. 
By the 13 I Gar, 2. elnp. 72 doſuugls on 
Balg er et e, Purſe, they" 1 the pre ron my. fax" aff 
chargeable by the 4 Eliz. thapy' 2. (a8 every \Occupict- of Lands, 
Tithes,, Wood; Get) whirh Rate being confirmed' 55 uso. Tafpices, 
the Conſtable n may” levy it by» Difteſs and Sale of Gods. And if 
Comftables, Heatbbrongh: or Tithing-men die or go ont of dhe Pa- 
riſb, tuo Faſtites of the Peace may” fear eb ones till the Eord 
of | the Mandr bold d (nut- Reet, or füll this nei Naur ter- S guns; 
; ho ſhall approve of them, ar 2þpothr ober. And 7 ry of dein 
Continue above” a Tear, the Da bicer of #he Peure may dichat ge then, 
aud pub in others 222 Lord of the Manor Bold. Curt. 
Comyns 312. ,'Byithe 5 H. 8. cap. 6. and 32 H. 8. Chap. 40. Phyſictaris du 
rgeons + Londoty ſhall be _— Hen bearing "the Mee . Con. 
I o any other Pariſh: | 
By the 1 W. & M. chap.” 1% bfr. qulifed b. 
cording to the Ad, are Freed from Pati, 5 
Y, W. 3. chap. 4. 1 Ann., chap! i: be Am: chap: 177 
. Apothecaric are euemßted from' ſerving in Hamſfb u C i. 
By: the 7 & $ W. z. chaji#14 Regiſteted Scamen are "exempred 
fon Pariſh-Officesi'\' See 9 Aun cbup. 2 NON 
By the ro IW. z. chap. 23. l dun thre iris prdle- 
| cuted any Felon 7o bog. agg are excuſed from THe . Offices 
4 | in cle ae Pere He Erlen ut faule ne 5 
1 $290, ,2OUGi AT EMO ANGTICE iK 291: 129 
Of Church. VI. "Clureflabtrdths' are aricithit Offieers Ah chili” 1 
wardens. 13. Haſh 25.441 Natal, pag. 601. by the Confent n Mi 


ſters 
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CHAP. 7. Lawr'of England. 93 
ſters and Pariſhioners; to look to the Church; ::Church-Yard; and 
the Things that belong to both, to provide what 4s: neceſſary for the 
Performance of Divine Service, and to obſerve the Behaviour of the 
Patiſhjoners conxerning Faults as belong to the Eccleſiaſtical Juriſ- . 
diction. If one ſits with his Hat on in Time of Divine Service, r Saund. 13, 
and refuſes to be uncovered; the Church-wardens may take it off. 5 6 
For tho they may preſent it ih the Spiritual Court; yet they ought 3 


not in the mean Time to ſuffer ſuch Irreverence; At 
They are Temporal Officers in the Pariſh employed in Ecclefiaſti- 

cal Affairs, (as Conſtables are in Civil) to be ; choſen in Eaſter * Can. 89, go, 
Week by the joint Conſent of the Miniſter and Pariſhioners, if it 2 e. 
may bez in which Caſe the Miniſter has only a ſingle Voice, as 
every other Pariſhioner. But by Ciſtom, the Miniſter ſhall chuſe 
one, and the Pariſhioners another. And by Cuſtom the Pariſhio- 
ners only may chuſe both. © Which Cuſtom mult prevail againſt a 1 Vent. 267. 
Canon. A Lawyer, an Attorney, Cc. being chaſe Churchwar- 42 Roll. Abr. 
den, may have a Prohibition, by Reaſon of their Attendance on the 
Courts at Neſiminſter. They are to be ſworn by the Ordinary, &c. 
and when they are choſen by Vertue of any Cuſtom, if the Ordi- 
nary, &c. © refuſes to ſwear them, a Mandamus may compel him * 2 Roll. Abr. 
to it; tho They may execute their Office before they are ſworn, Vn. 26 

The Authority and Duty of Church-wardens is either by Com- 8 
mon Law, or by Statutee. HET E V1 

4. By Common Law, Church-wardens, as ſoon as they are ſworn, 
are af Corporation enabled to ſue and to be ſued for the Goods be- Lamb. 70. 
longing to the Church. * The Church Goods ought to be in their * Terms of 
Cuſtody, They are not capable of Purchaſing * Lands for the Uſe 3 
of the Church, except in * Londen by Cuſtom; but they may pur- e _ 
chaſe Goods and Chattels. Lands muſt be purchaſed in the Name Init. 3. a. 
of Truſtees. They may have an k Action of Treſpaſs for ſuch Goods : Koll. Abr. 
or Utenſils, taken out of the Church, as belonged to the Pariſhio- i 2 Cro. 532. 
ners, tho' the Treſpaſs was committed in the Time of their Prede- Lamb. 71, 
ceſſors. They are a Corporation only as to the moveable Goods for J Cro. 4s. 
the Uſe of the Church; but not to have an Action for Goods of 
which they were never poſſeſſed. Chancery only can relieve them 
in that Caſe, ! Therefore Church-wardens are not enabled to fate Finch, 
a Feoffiment, a Leaſe for Life, or for Years; or ſuch other Things Bust 2. 
as have continuance, ' Neither can they make a Leaſe of Lands, An 
given to the Uſe of the Church, or Act as Church-wardens, in any Terms of the 
Thing concerning Them. [Qy@re, Whether a Bond made to 3 
Church-wardens and their Succeſſors for the Pariſh-Money lent out dens. 
at Intereſt, is Good? Such Bonds are uſually given to Them; as 
alſo Bonds to Church-wardens and their Succeſſors, to ſecure a Pa- 
riſh from keeping a Baſtard-child, &c.] It is faid That Church- 
watdens are a Kind of Corporation enabled to fue for Any Thing 
belonging to the Poor of the Pariſh, as well -as for Any Thing 
belonging to the Church. [See of the Power of a Sole Corporation, 
chap. 8.] And they have no ſuch Property in the moveable Goods 
belonging to the Pariſh as to * ſell them, without the Conſent of = Lamb. 72, 
the Pariſhioners and the Ordinary. For they are a Corporation 73: 
for the Advantage of the Church, not to its Prejudice. If they 788. 8 
waſte the Goods of the Church, the new Church-wardens may 
call them to an Account W their Ordinary, or bring their Ac- 

b tion 


2 Tce, Arb. "Boop 51. 
"thi + — Dau And the Releaſe: — euch 
wardens will be no Bar to che Acton. Bothuuf them TONNE ear 
not releaſe to the Prejudice of the Chureo nd 

*2Roll. Abr. If any Thing belonging to the. Freabold the Church is bibken 

7 don, or if the Trees in the:Qhurch-yard are æut down, the Parſon 

or Vicar (not the Chureh-wardens) ſhall have dhe Action: 

Further, Their Duty by Cmon Law is to Repair the Church; 

Ge. to make Rates, to make! Preſeritments,! and to o paſs their He- 

- Theſe Things indeed ate of Decdeſu feat Cognizarite, bat 


e 04 ans neceſſary to be known by every: one. tao) 75) n 
» 2 Toft, 4%9, 1. As to Repairs," They muſt keep: the-Botly'of the Church 6 
65. Repair, and the Seats belonging to it, as alſo repair the Moands of 


the:Church-yard, and ſee that all be kept in god Order. For of 
eommon Right this dught to be done at the Charge of 'the/Pariſhi- 
oners, becauſe they have the Benefit of worſhippin God in the 
Churcb, and of burying their Dead in the Church. yard; tho! they 
may by Preſcription charge the Repair of the Mounds ef the 
8 Cro. 367- Church- yard, on a particular Perſon; by Reaſon'ef his Eſtate. The 
Venn 27+- Parſon only bath Power to gloe Leave to bur y if the Church but the 
Church-wardens muſt be paid for repairing the Floor, if the Grave 
is made in the Body of che Church. If any one claims an Ille for a 
Butying- place, He only muſt make good the Pavement. 
If a Church falls down, the Pariſhioners are not bound to re- 
build it. Neither are the Church wardens bound to repair the Mays 
' which lead from the Pariſhioners Houſes to the Church; N there 
is a Cuſtom for it. [See for London, 22 Car. 2. chap. 17.] 
As they muſt Repair the Stats in the Body of the Church, ſo 
with Conſent of the Miniſter, they may place the Pariſhioners in 
thoſe Seats ; reſerving fill eo the; Ordinary {becauſe the Church-war- 
dens are Officers —— him) a Power to correct the ſame. For 
* 3 Inſt. 202. they are ſuppoſed to act by his Authority ; ; becauſe he * originally 
| has the Di poſition of all the Seats in the Church and Chancel. 
The —— may have this Authority in themſelves by Cu- 
* Ibid. ſtom, as in London; and particular Perſons may © preſcribe to have 
e tle 0 belonging to them by Reaſon of their Eſtates, which have 
been conſtantly repaired by them: The Repairing of them is ne- 
ceſſary to ſupport the Claim. One may preſcribe to an Iſle in a 
Church, to fit there with his Family to hear Divine Service, and to 
bury there. But the conſtant Sitting and Burying there, without 
uſing to repair it, does not gain any peculiar Property therein, Ik 
the Ille hath been uſed to be repaired at the Charge of the Pariſh 
in common, the Ordinary may appoint whom he pleaſes to ſit there, 
notwithſtanding any Uſage to the contrary, 18. J So one cannot pre- 
ſeribe to a Seat, or to Priority, or a Place in a Seat in the Body of 
the Church generally, without ſhewing, That he and all thoſe that 
lived in his Houſe have Time out of Mind ſat there, and alſo re- 
paired it. No one can claim a Seat in a Church by Preſcription as 
'r Ind. 122. a. appendant or belonging to Land, but it muſt be laid as belonging 
: Sid. 361. to a Houſe, in Reſpect” of the Inhabitaney thereof; tho' it hath been 
adjudged, that a Seat in an lle may be preſeribed for by an Inhabi- 
tant of another Pariſh. 
If the Church-wardens exc@br add: ay new Thing, Ackers to the 
Fabrick of the Church, Utenſi * or Church- yard, they muſt have 
4 the 
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: "onſtht of 55 e And if the 1 EP "Additions. are ig 
the Förch, the Licegte of Faculty of the 59 AROH is requiſ te, as 
well as the Conſent cf the Parilßteners; for he 3 the Judge in Law 
of "WHAY 18 praper and decent there "and in th 8 O ale, I? mazer 
Furt of the Pariſhibners 5 Rad: him. In Matters o 1 
e pairs, thé g featelt Part ml bind the leaſt; But if the ma- 1 ventr. 
ft will 9005 et where the Repairs are neceſlary, , the 367. 
Church. Wardens tay re pair without their Eon ſent, if upon Notice 
of Tine and Place theet! they refuſed to meet ;. or meeting, re- 
fuſec to Wat a Rate. And as the Church-wardens are to lay out 
the Maney, they are anſwerable only, for Deceit, not for 2 
tion, if ON lay 6 bats more Money than. was necdful. 
b The Chance] ts to be repaired by the Rector or Impropi = » 2 Inſt. 489. 

by the Couſtam of ngland; unleſs the Vicar - | Dov ard, 8 * 


Compofition, &c, But a ROY, im ropriate ing a Lay 
cannòt be fequeltred, ty the Couft-Chriſtian fot the Rep air: 00 
he Chancel. By Mowee Cuſtom The Fance in the 
City of Landon repair the Chancel.as well as the Body of the 
Church. Such a 80 ftom alſo is in other Cities" and large Towns, 
' where there are no Tithes to be charged for the Repair of the 
Chancel. 

2. Rates and TH” allo are to be made by Ghifetiiwirdins to 
8 the Charge of Repairs, &c. The Rate ought. to be laid upon 

every Occupier of Lands within the Pariſh, tho the Occupier 1 
in * another Pariſh ; for he is a Pariſhioner for this Purpoſe, : and * 5 Rep. 65. 
may come to the Aﬀtmblies or Veſtcies of the Patiſhioners when they 1 C1. = 
meet to make a Rate, A Perſon living in one Pariſh, and occu- 843. 
pying Lands in another, {hall not If charged for the? Ornaments of * 5 Rep. 67. 
4 Church or Utenſils, Bells ir of Seats, for Bread and 
Wine for the Sacrament, Clerk's 8 Viſitation-Charges, Oc. 
by Reaſon of thoſe Lands: For the Perſonal Eſtates of the Inda⸗ 
bitants are chargeable for every Thing that cannot be referred to 
the Fabrick of the Church, or the Repairs of the Church- yard, or 
other Matters which may concern the Freehold. Therefore ſome « 2 Roll. Abr. 
are of Opinion that Church-wardens ſhould make two Rates; one 262, 270, 

Aen. Lands and Houſes, which may concern the Frechold of the 
Church, and another upon perſonal Eſtates and Stock, to defray 
other Expences. But as this Method creates Confuſion, ſo it is ſel- 
dom practiſed. | 

A Hamlet having a Chapel of Eaſe, muſt p pay to the Repairs of Hob. 66, 67. 
the Mother-Church. | 

The Rates muſt be made with the Conſent. of * the major Part * 5 Rep. 67. 
of the Pariſhioners, Houſe-keepers, or Occupiers of Land. In Or- * 
der to which, they muſt have Notice of a Veſtry (a Place ſo called 
for the Veftments ef the Miniſter kept there) and then all that are 
abſent are to be concluded by the Majority of thoſe that are pre- 
ſent; who in Conſtruction of Law are the whole Pariſh. And if 
no Pariſhioners -at all appear after convenient Notice given, the 
Church-wardens alone may make the Rate, and recover it in the 
Eccleſlaſtical Court, if the Defendant cannot ſhew that he' is ille- 
gally of unequally taxed, in * Reſpe of the Quantity of his Land, * nd 197+ 
as being rated for more than he has; or that the Land which he ur. 308. 
bath is over-rated ; or that the Rate was needleſs; or that ſome 


Lands 
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11 in the Pariſh are omitted in the Rate. Some pretend that the 
Confirmation of the Archdeacon, Gc. is neceſſary, when the Major 
Part of thoſe Preſent will not Agree to. the Rate. 
By Cuſtom. there may be Selec? Veſtries, or a certain Number of 
Perſons choſen .to. have the Government of the. c, to make 
Rates, to take the Accompts of Church-wardens, & . 
Thoſe chat pay no Church- Rates, have not any Vote in Affairs 
relating to it ; except the Rector or Vicar, becauſe they, baying, the 
Freehold of the Charch and Church-yard in them, have a, ſpecial 
Intereſt to ſee that Rates be made to enable Church-wardens. to re- 
air it. - 
5 A Taxation by the Pound-Rent i is the "9h ins Way, and 
not according to the Quantity of the Land. | 


i 


By the Statute of Circumſpecte apatis or 13 Ya. I. Rates 8 res 
pair of Churches, Church-yards, providing decent Ornaments for. the 
Celebration of Di Vine Service, are allowed to be of. Eecię mee Cog- 
nizance. [See 2 Infl, 489.] 

By the 37 H. 8. chap. 21. Where two Churches « are united, 1 K. 


pairs and Rates are ft Il to be ſeparate as before.” 
This is to be underſtood of a Union of Su Churches. 


By the 4 & 5 W. & M. ch. 12, If there are Churches or Frier 
in Cities and Towns Corporate (which have been united by. Vertue of 
_ the Statute of the 17 Car, 2. chap. 3.) and one of them is demoliſhed, 
the Pariſhioners of the demoliſhed Church ſhall pay to the Repair of the 
. other Church, and the Ornaments thereof, in Proportion as the Arch- 

biſhop or Biſhop that made the Union ſhall dire; and for Want of 
ſuch Direction, ſhall bear one third Part. [See the 10 Ann. cb. 11. 
By the 7 & 8 W. 3. chap. 34. Where a Quaker refuſes to pay any 
Church-Rates, two next Juſtices of the Peace may order Payment, and 
upon Refuſal to obey the Order, one f them may by M. arrant * the 
Money by Diſtreſs, &c. [See I Georg. I. 505 S 


2. The Duty of Church- wardens alſo is to Preſent or PER to 
the Ordinary, &c. all Things preſentable by the Eccleſiaſtical Laws, 
which relate to the Church, the Parſon and the Pariſhioners, The 
Articles delivered to the Church- wardens are for the moſt part found- 
ed upon the Book of Canons agreed on in the Year 1603, and the 
Rubricks of our Liturgy. They are bound to preſent Crimes and 

* 3 Cro. 291. Offences, not only. from their own Knowledge but common Fame; 

that ſo every Scandal that gives Offence may be, puniſhed, Now the 

Ordinary tendered an Oath to a Church- warden, to preſent accord- 
diVentr.114. ing to the“ Articles, which he refuſing to take was excommunicated; - 

upon which a Prohibition was granted, , becauſe ſome of the Articles 

- might comprehend Things out of the Eccleſiaſtical Juriſdiction. If 

e Ventr. 127. the Oath is © To make Preſentments according to the King's Eccleſi- 

aftical Laws, and the Articles are offered by way of Charge and Di- 

rection, no Prohibition ought to be granted. In larger Fariſhes, 

Sideſmen (anciently Synods Men, otherwiſe called Queſi-men) are an- 

nually choſen to aſſiſt the Church-wardens in their Enquiries and 


| Preſentment of Offenders to the Ordinary. A Rector, Vicar, (or 
| Curats 


=: ſhop, Archdeacon, or Other Ordinary) to: give an Account of the 


Py 


Cr 7. Lou 'of "Bngtand. 


Curatevin * Ablerice) way 1 Preſehtigbnts, bat they” _— 

to be upon n their ODaths, i bus 22 ei ods ei 35717 2Ventr. 43. 
4. Laſtly; By the Com Inu Church- Wardens are at the End 

of the Fear, or wüllin a Month uftet at moſt; Notice before 


hand; to give an'“ Hocaum of their Receipts) and Diſbarſerhents to * Can. 89. 
the Miniſter and Pariſhioners / and deliver What remains in their 
Hands to the Pariſhioners, or to the new Church-Wardens. If they 
refuſe,-they may be preſented at the hext Viſation,! ortheniewy Of. 
ficers, . or any of the Pariſh that have Intereſt; Reg by Proteſs, call 
them to Account before the Ordinary, and andy: there” male their 
Exceptions againſt it; S or the ſucbeetling CHiurchiwurdens may ſue 1 Roll. Abr. 
them by Writ of Accompt at Common Law.. Af their! Rechifty Fay to! 
ſhort of their Diſburſements, · the ſucceeding Church. wardens are 
bound to pay what is due tö them; and acedunt it amongſt their 
Diſburſements to the Pariſhioners at the Bid bf the Vear. When 
they have faithfully accounted, and their Account is allowed by the 
Miniſter and major Part of the Pariſhioners preſent, it ſhall not after- 
watds be in the Power of any to make them aerdunt Sein; leſs 
ſome Fraud in their Accounts is afterwards diſcovered). 
Note, That tho' a Pariſh ſtands in two or more Counties, yet the 
Authority of Churchwardens is the ſame in every Part of! it, as if 
the Pariſh had been only in One County. For they being Officers 
in Eccleſiaſtical Affairs muſt follow the Diviſion of the Eccleſiaſti- 
cal Juriſdiction into Dioceſes, Archdeaconries, Deaneries, Pariſhes. 
And conſequently muſt attend at the Viſitation (whether of the Bi- 


Due Execution of their Offices to that Biſhop or Archdeacon, &c. 
in . whoſe Dioceſe or Archdeaconry; &c. the Pariſh- Church docs 
ſtand; that being the Place where the Pariſhioners are united; and to 
which the Buſineſs of Church-watdens dbes almoſt wholly relate. But 
Conſtables and Tithingmen' belonging to the Tempora! Juriſdiction, 
muſt follow the Diviſion of that Juriſdiction into Counties, Hundreds, 
Tithings. And therefore where there is a Hundred or Tithipg in 
Two Counties, there muſt be different Conſtables and Tithingmen, 
tho in che ſame Pariſh; and they muſt. Account for the Diſcharge 
of Their Offices at-different -Afſizes and at different Seſſions; [See 
Of a:Pariſhiin the Introduction] Overſers of the Poor and Bur- 
veyorſ of the Highways are not Officers at Common Law; but placed 
in Pariſhes and Towns by Statutes. [See Of Geer of _ Poor 
and Surveyors of = — = ac 12 COR 
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By the 3 & 4 W. 410 chap; 11 Ti 4% Aout bo be Pen 
the Courts of Weſtminſter, or at ide Aſizes" for” Money mi) * 
Church war dens, the Evidence of the Pariſpioner (orle clan fach at 
— _ ſhall be taken aud admitted. bab nec 22] 700 

iv019 063. 936 % Sicht e ron i Sni 
0. „ The Authority of Churtha warden * Vibrules is WW reſent 
Recuſants, to levy by Diſtreſs one Shilling to the Uſe of the Fot of 
the Pariſh for every Offence. upon all ſuch D r to Church on 
evety Sunday or ther Day appointed to be holy\"(except Dieners 
qualified accordingto 1 * & M. Self. f. chu. 18 I) and on 0 theſe that 
do not. abide there till Divine Servide and donna is ended; and on 
all . that do not behave themſelves orderly and ſoberly-while 
Cc they 
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they 9 e — Church. [See 1 Elis. chap. .] TWa 


that diſturb the Miniſter, Se. and bring 88 a Juſtice! of 


the Peace, + to execute: Warrants, and ok Koxferturdes againſt thoſe 
tbat profane the Lord's Day in Paſtimes, Travelling, Tippling, Ce. 


and for — Curſing © yr mg ſeditious Conventitles; 


and for pot Reading Prayers once a Month; or againit thoſe: that do 
not bury in Woollen; to join with the Overſeers of the Pace in ma- 
king Rates for the Relief of tbe Poor, and 10 fet poor People ito: 
work, and w xegiſter their Notices of Settlement in a Pariſh, c. 
to take Order ahqut Baſtard- Children, to collect the Charity Money 
upon Briefs or Letters Patent, and to atteſt them, to ſign ( 


4 together 
ws the Miniſter): Certificites) of ;;Receiving:4be/Saorameut-/of the 


Of Overſeers 
of the Poor. 


Palt. ch. 73. 
9. 25. 


b Dalt. ch. 73. 
9.35 


Lord's Supper by Pætſons bearing Offices Civil on Military, To make 


a Tax for the Deſtruction of Naiſom Vermin, G0 01 be 


Note, That notwithſtanding this Authority df Gharch-vinadbus 
by Statutes, . yet Magnents: arg enemy. executed by: the: "wy: 
Conſtables. A tig 12950 fhngd 511 40 og 1 10 flin 

(See who are; qxempted From Ferving in Parochial Offices lere 
Tit. * 45 * Bac e 4 "L242 N 110 1 it; 1 4 

HK OM} ni ! ann . 1. MAS 361 L; 

1 the 21 PERS 05 chap. n e huh 
their: Aſuhants, are comprebended. within the Purwicwi ef i the 
7. Jac; 1. chaps 5. 4s. pfad the general- Yue, bean in Hane 
een Ne theft. 0 

l aonBornt V ods 3s bai Ante tha: 194147 

* U. Overſeers gf the. Poor are-pulick. Officers ad, hy Reader) | 
(viz.) the 43 Elix. abap. 2. to provide for the Poqr af eycry. Pariſh, 
and are nominated yearly; in REaſter Weck, ot within a Month after, 
by two Juſtices of the; Peace ; (one Quorum.) They muſt be Houſe- 
holders, and are ſometimes two; three, or: four, according to the 
Largeneſs of the Pariſh: - If a Pariſi extendeth into two Counties, 
the, Overſeers, ſhall not divide! ibemſelves, but ſhall execute. their 
Office in all Places within the Parifh-z-tho' the Juſtices within their 
ſeveral Juriſdictions ſhall; reſpectively nominate them, give War- 
rants, to hevy Taxeg unpaid, Ge. See the 43 Biz.) chap. 2. F. 9. 
And the Account of- ths, Overſeers aft the Pour, poſt.] This was the 
firſt Statute. made for the Relief vf ſbe Pore Before the Reforma-- 
tion, the Poor were maintained by Offerings e e of N 
Men, and by the Religions Houſe. 1 «- 

Church-wardens by this Statute are called Wat at the Pobr, 
and are to join with the Overſeers to make a Poor's Rate, &c. But 
the Church -wardens having diſtinct Buſineſs of their own, do uſually 
leave: the Cara of dhe Foor to the Qverſeers .onhy;:tho' en 9 80 
were the {ole Overſeots of tha Tot. | 

For the better Underſtanding the Natute of this: Office, ** us. 
22 what Sort of Poor the Overſeers are to provide for; their 

mg tho Foor to Hurd, arid: in miking Rates, Se. 25 alſo 
their im Lene N ecunpts. Od fi yd y 1 109954 
J 1Aft. e. happen that the Ovbrſeers are to -qrovide for three 'Sbrts: 
of Poor; 11 By Jpotency;! as Infants, the Aged, the Decrepid, the 
Blind, the Sick, ;$he(Jaynatick or Ideot. Theſe the Overſeers are ta 
provide. fob. a, By (Gafualty.z.:g5 Honſe· kcepets tuined by Fire, Wa- 
tet and. Robbery, -outetiſhip, ur _ — O u or Loſtenin Tide, r A; 
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Cue Y ae eee 
poor Mai overcharged With s Nutber of Children u. bete an 
Ability, are to be ſet to Work; but ff not able. to he on. their Work, 
they are to be relieved with Monbyr 3 By Prhalgality and Debau- 
chery; as idle Perſons) Pilferers Howpow;! + 2 are tb be 
ſent to the Houſe-6f do be put to hard Labour to maln 
tain themſelves, wilhvut being cflargeable to the Purim. However, 
if theyb are not ſent to- the Houſe" bf Correction, they are not to 
periſh for Want but Work muſt be provided en And if 
they become impotent by Sickneſs, or if | their Work will not main- 
tain them, there "muſt 'bo an\Allowance by -the Overkeers for their 
Support WI "Ve WTR, 4 a nnd * 121 24 5 

The Overſeers 0 69: provide am Houſe fob Eäbinten for we « Dalton; ch. 
impotent Poor only: Ide the 43, B21 chap.” 21 But if others want 73. 8. 28. 
Houſes for Habitation, the Jake ufaadly bel chen Wel. weekly 
Allowances io Money, as may ſupply that — thereby forcing the the | 
Overſeers to provide therm an Hubitätion to leſſen the Allowante- 

Overſeers ought to be very careful in inquiring whether the Foce 
that demand Relief of theth are SI within their Pariſh, or With- 
in their Juriſdickion. If Hot, uy muſt endeavout 10 Remove them 
ow their- proper Pariſhes,” 2 233; M | 

Poor Perſons gain a "Settlement: a Pariſh, 175. By: Birth if. * 
ſtarde or Vagrants.” K Baſtard moſt be with che Mother at the "Paik . 73. 
Charge of the Parifh, Whilſt a Nurſe-Child, till ſeven Vears old, Rd nens of 
and afterwards be ſent to the 'Pariſh where\ born to be provided for; the Juſtices 
the Mother or reputed Father not beiug able. A for Children 1633. 
born in common Gaols and Houſes of Correction, their Parents be- — 2 
ing Priſonets, they are to be maintained b the Charge 'of the County: 
For Vagrunls, ſee 12 Amn. chapi*2% [19 Geo. 2. b 585 5:] and 
Obſerve there; we are to be accounted Vagrants; the anner of 
their Conveyance to the Place of Their Birth, Gr. 2 By Continus 
ance of forty Days in a Pariſh, to be accounted from Publicatioti"of 
Notice in Writing, which he or ſhe ſhall deliver to the Church- 
warden or Overſeer of the Poor, with Notice of the Houfe of his 
or her Abode, and Number of his or her Fatnily; which ſhall be 
read immediately after Divine Service in the Church \or Chapel of 
the Place the next Lord's Day, and ſhall be regiſter'd by the Church: 
warden or "Overſeer in à Boo kept for the Aceotints' of the Poor, 
in pain of forty Shillings to the Uſe of the Party prieved.” See the 
13 C 14 Car. 2. chap. 12. 1 Fac. 2. chap. 17. 384 M. 

chap. 1 I.] 3. By executing a publick Annual Office in the Pariſh 
and Town on his own Account. Acre, Whether 'Curates of Pa- 
riſh-Clerks gain a Settlement by executing of their Offices in a Pa- 
riſh? 4. By paying a Share to the publick- Faxes of ſuch Towns, as 
Church or Poor's Rates, Ge. not publiek Taxes to the King, Inor 
to the Sca er or Hiphwa y; 9 Ger. 1. W FA If az =o 
married Perſon, not having Child or Children 1 be lawfully 
hired for a Tear, 855 N for the SIE debined” a good 4 


8 5 ys 


Bale wi te Confer amount to thitt) var, [N 5 07 1 75 
chap. 7 9. By Wandefing and Begging" a (Pars whit being 


appre- 
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appretendedyrwh Where the Place. of their Bixthicannot- be eee 
[See the 1.2: Aun, cha. 23. Idee Of Certificates, infrs. Ji. vill 
165 All theſe Caſes gain A legal Settlement; ſo that if. any poor Pers 
ſon was ſettled in a Pariſh by any ſuch Means, and hath; not gained 
a gettlement elſewibere fince. that Settlement, he is undet the Gare of 
the,Qyerfeers of. the Poor of that Pariſh where he laſt gain d ſuch a 
Settlement, if he falls into Poverty, and wants Relicks Andywhere 
be himſelf is ſettled, his Family muſt follow him. nf 
Crit Yor yg 10 W Thi u 10 ton dig yd indie 10. y 
By the 13 & 14 Car. 2, chap., 1B. The forty\Days Refidence Ke. 
and Renting Ten Pounds 4 Rar, gains a Settlement. Otherwiſe 


cr» ex. — the! Peace, an Quorum) ep nar Oy any 


1 neun, ee he 8 8 9 W. 3. 4 — Bur thi. poor. Perſons. have 


gain d a Settlement; in a Pariſh, nunc are to. bei nelieved whoſe Names 
are not regiſtered in the PariſhriBook, with the, Time when. they nvere 


| CERT 2 ft admitted to have Relief, nd, the! Ocgafion... Yo their Neceſſity. 


Aud no other ſhall be allowed ta receive Collection,, but by. Autharity 
auder the Hand and Seal of tber nent Fuſtice of the Peace, vr by 

Oragr of i iSeffiqns ;1 except in Cases of Heſtilential Dijaqſes; buß- 
pening. upon them or thein Families; whey: fucb- n Is not 


reite. en | 31111078 od 03 IB ni vio not 10 25 
- {1318772 * 1 3991 todk no „„ Agile ' 


- By. Virtue of dn Words, Aud no erben; ſhall. "bo * . *** A 
ceiut Collection but | by Authority under the Hand and Seu of tbe 
next Juſtice of Ftace, one Juſtice may allow: Rxlief to a por Per- 
ſon; which beſpre was queſtioned. { By q Geo. 1, chap. . No 
Fuſpice, ſpall, ondar- Relief, until Qath be made of the. Cauſe, aud:that 
the, Perſon has applied p 15 Faraſh ; ; and wag tif __ bath; ſum 
waer eee KV \ in) + — 4 1 


tag 4 k ved Ane | 1143392 — wil 


= bp 8,8 9 W. 3. chap. 30. Poor Perſons, that! fütelde Ie, 

Gall, an n ;of, the - uppen (garment, ear a' large 
Roman P. with The, firſt Letter ern af, the Nas vf the. Pariſh or Place 
where the ſaid 56 inhakits; 3: the poor, Perſon refuſmg..to' wear 
ſuck Badge, to,be fuſpended from his Al, aud committedto. the 
Houſe, of Grieg one And I, abe Over ſeers, getieve ſuch. Prrſon not 

Wearing ſuch g Badge, upon Convuiction befpre a Juſtice by one; Mitneſs, 
he: forfeits 75 eder ach Offence yawenty Shullings,. o be levied; by 
Diſtreſs and Salt ef Bodi, ant Muehe te informer, the her 7 
the Poor .of the Parifh, 2 20 10 10 1 
And i, any Perſon ſhall bone de 4. Place. e liner 

a, Certificate 4% the Church-qoardens: er Qverſears, of the Poor of, the 
Elec where .,be.rgomes, under the" Hands and Seals {of the Cburc h- 


4 dear dens 


4 
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— 
— or Overſeers of 4 any other Plate, atteſted by two Witntes, 
thereby owning the Peron mentioned in the Certificate ti be an \Inha= 
bitant any ſettled in that Pariſb on Place, futh"Certificate allo. . 
ed by tis" Fuſtices of the Peace. ſhall give him 4 preſent Settlement. 
till he flands- in need- of Relief,; and then he may be removed to the. 
Place from whence” 
By rbe ꝙ & 10 1 8405 Cordless Nb bor gain 
lega dn by oh wm tſoever, unleſs the Perſon ſhall take a 
Leaſe of 4 Tenement of ten Fe * or" execute {agg annual 
Office in ſueb Place, © 
By 12 Ann. chap. 18. Perſons Gund ee or being bired 
Servants, with Perfons coming into 4 Pariſh with Certificates; ſhall 
nor gain Settlements by ſuch Apprenticeſhips or Services. 

The Overſeers having been informed what Sort of Poor are to be 
Pei for, and what Things are requiſite to make uch Poor cas 
pable of Relief; It is | 

2. The Duty of Overſeers to provide for the Poor by ſetting them 
to Work, by * Rates for that r en Fer, 


_ 


By the 43 Eliz. chap. 2. Overſe ers myſt 2 the Poor to Work by 
a Taxation, or by making a Re upon every Inhabitant, and upon 
every Occupier of Lands, Houſes, Tithes, Coal. Mines, or ſaleable 
Under-wood, and on Perſonal Eſtates ui thin the Pariſh, to raiſe a 
ronvenient Stock of Flax, Hemp, -Wool, Thread, Iron, &c. to ſet 
the Poor to Work; to relieve the Tmpotent and other Poor not able to 
work ; to put out Children 0 be 8 &c. (See the 17 Geo. 


2. chap. che þ 


In which Statute, the ae of ths Taxation, * Aſſeſſinent 
of the Father, Grandfather, Mother, Grandmother, and Children 
of every poor Perſon, [See of Parents and Children, ante; chap. 6.] 
the Manner of levying the Tax, the Power of Juſtices of the Pens 
in Corporations, the Liberty of Appeal to the Quarter-Seſſions upon 
Grievance, the Power of erecting Cottages for the Poor that are aged 
and impotent, Cc. is ane [See 17 Geo. 2. chap. 38.] 


By the 3 Car. f. cap. . Wee e and Overſeers of 


rhe Poor, with the Conſent * tuo Fuſtices of the Peace (one Quo- 
rum) within their reſpective Liberties may ſet up any Trade for ſet- 


ting the Poor to Wort. Where there is no more than one Juſtice of 


the Peace, it may be done with the Aſent of that one Fuſtice. 
By the 13 & 14 Car. 2. chap. 12. Every Town and Village muſt 
de for their o, Poor, where there are more Towns and 2 illages 
than one in any Pariſh. And two or more Overſeers ſhall be choſen 


in every Townſhip, &c. who ſhall execute all Powers for the Relief 


of the Poor under the Penalties mentioned in the 43 Eliz. chap. 2. 
And Fuſtices of the Peace ſhall execute all ſuch. Ads in every Town- 
ſhip, as 3 by the ſaid Statutes, [See the 10 Ann. chap. 11. 


9 Geo. chap. 7. * Geo. 2. chap, LLAM 


This | Act e to al other Counties where there are _ Pa- 
riſhes, as well as to thoſe Counties therein named. 


— 
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ade 5 800. 1. abapy. 8. N bers any, Miife,. Child) ors, Children 
are teft- by: theirs: Huſbands," Fathers. ar, Mathers, upon the., Charge 
of* >the. Pariſb, be Churebwar dens or Gvet een ＋ the Baer. af: 5 a 
Fariſb, by Warrant. from any \twa Fupiires of, the Peace; | 
/ much , the Goods and Chattoli, and';/o;mucb'of the. Annual Pro- 
fits of of the Lands and Tenements-of ſucb Huſhend,. Father or or 
22 2s f — — Fuſtices \fball direct, for: the! Diſcharge ofthe 

* 


be. Providing. fer ſucli ib iſe or Child. Yhich 
Por, gy confirmed at the next Quart i hy ithe \Fuſtices 
there may make Order for the Church- — and Overſeers, ta io 
pofe of ſo much of the Godds and Chattels by Cale, and in: receive, fo 
Muth of the Rents and hafte. ar fle Jhalk think. A. > erw 
2 a 1 I T5 * NN de WY N 1 48 eh ns ve, IT e 
For the further en the Poor, there are Hines 100 
Forfaitited' payable to their, Uſe in the Hratutes concerning Alc» 
houſes, Alehouſe-keepers, Tippling and Drunkenneſe, Clothiers, 
Exkiſe, unlawful Games, kibg and killing the Cache, Sabbath 
breaking, the Poor, profape Curling ande S wearing, Highyrays, 
Weights and Meaſures, e in 2 Sc. 
A N Yam zu N²¹. O S gad &i. 7 W 
By tbe 11 Bie ne eg 5. and. 4 J El chap. 2. 4 ax i to be 
Wade for poor Soldiers. . — Pri ſouers, Paor 2 Kc. 
Ey the 43 Elia. chap. 4. Commiſſioners are gucbori ned do ihquire 
of Mi ſemployment of Lands or Nvods given 10 Hoſpitals, or. Ce Re- 
* of Poor People, Schools of Ig. 0. IP 4 


Isee the 4 E 5 yeh a. 14 hs 4 7 — "he better Collecting 
Charity-Meoney on Bꝛiefs by 2 Patents, and preven fr, "g Abuſes 
8 70 ſuch: Cbarities.] 20 70 ile 671 

By the 17 Geo. 2. chap. 3. The — Hum, and Overſeers of 
the Poor + to give publick: af fm in the Ghureh, of every Rate for 
the Relief of the Poor, allowed: by the Fuſtices \the-next Sunday uftar 
the ſame ſhall be allowed, and n Rate ſball be eſteemed valid un- 
teſs  fuch Notice Bᷣe given. The: Inbabitants may in/pet#. tbe. Rates 
and hade Copies of. 5 paying b d. for every twenty-faur\ Names, 
Penalty of 201. fer refufing Iuſpection or C 
y the 17 Geo. 2. chap. 38. — tn and Overſeers of. the 
Poor, within fourteen Days. after boten Overſeers. bal be appointed 
#0 \ſacceed thin, «ſhall. 2s tothe ſucceettiup. * argue AC. 
count figned by them. f all: Sums recetved, or rated end not received, 
and of all Goods, &c. in their Handi, and pay and deliver ever.thefame; 
the . — to:be verified on Oaib and before a; uſtice. Paryſhtoners 
paying '6d. may inſpect the Abovtent, and paying 6 d. for every three 
hundred Words may have Cupies. Succeeding: Overſeers e. dewy. all 
Arrears, and thereout reimburſe their Predeceſſons. Perſons Occypying 
any Houſe, out of which another has removed, or which. at \the, time 
of the making: the Rate was empty, the Peron removing. and. the 
Per ſon Occufying : ſhall pay in Proportion to the time they re/petmely 
Occupied ; to — aſcertainad-by two Fuftices incaſe of Diſpute. Rates 
may be levied in ed other (ny into e ich a FN oner Hall 
Femove. ' 0) ebene DA ard Tl 

3. It is the Overker's Dvtyito-yoſs, his Acc g. Iiov ag bac! 


8 


CHobiT7. 80 Fo" aft de 
Eu eg Big chap 2, The eee mull, wichin four; Pays 2 
the End of flair Tron, and gte pther:Over/eers nominated, coghe 
viel upto gel = long of Abe, Beace (one Quprum), an” —— 
&c, and pay the Surpluſage her. T1 4her. Suereſſers, in: pain of 
fraenty Shillings for. very Default. in this or in any other; . 
their Office, and, Commitment to Gaol, c. [See 30 Car. 2x:xhap. 3. 0 
For their Aacoumt cancer ning Busials io Woollen, G. I ben one 
Pariſh extends; mto:; era] Counties ar Liberty es, the Overfeers ſhall 
—_ an Account ſothe Fuſtices or Head Officers efiboth Plages. 
Aal in Drought. for the, due Execution. f this Statute, 7 the 
aut may. fled the g eneral Iſue, and give, inf Special Matter 
in Euidence, and: ſhall recover, treble Damages and Co. (See the 
7 ger . chapi, Al Ee Stat. 17/Geo, 5 clk, 38. to amend. Stat. 
50 oles-:Brþ. 1 10 00 bas aba th ungu 02 vir 2c 
By tbe 3 & 4 W.,& N. chap. II. The 1 of: Pariſhioners 
may. be. taken concerging Money! of pent by, n in the Courts 
af Weloinder, or r te Axen Bs a .the We 0 cia mer. 
dens hu. üs Std ii zT avec; ly * 55 
| 4/411 lg, als. mm: dns 
[See "who are exempted from trie Parochial obe, Har 
"Thi Conftables, at he. Bod). 106203 1 10. iK 7 
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VIII. Surveyors of. "he Hightays and, Bridges, G0 are, red Of Sutveyors 
by Statute, and are Officers of a Pariſh or Place appointed to repair of the High- 
4 keep in Repain the Highways, . Tbere are three Kinds 1 * 56. a. 
of Ways. er, a ny os Bhi 15 emo, Agendo to 8 | 
a Foot and a Horſe-way too, u bis is. vn! ly. called a Pag and 
Prime or Drift- way,, Via ori . ſogt-MWay, Horſe: way, 
and Cart-way. Now, ace, ewe Ways: before mentioned may 
properly enough be called the ighuay, if common to all the King's 
People. And ſo may a River that is common to all Men; and a » ; re. 38. 
private Way that Jeadeth from T to Ton and is a Thorgpgh- 
fair: But got. ach\a\prigate Way as leadeth to a Church, a private 
Hauſe, or to the Felds, qr ta Village, "und-terminates there, and 
is for the paxticular Renefit of: the Inhabitants of ſuch. a Pariſh, &c. 
[See qf Hays, Bak; 2. caps el. Theſe ought to be repaired hy 
the Willage or, Hamlet, or ſomegi a particular Perſon. A com- 
mon Street in a City, & 0. 9 „ and is is to be repaired by 
the City, Sc. in ng it lies [$86 1 Georg, 1-\.cbap. 52. 5 9.] 
But with Regard to the Duty of dutyeyors 5 Thoſe High Ways that = ©1Ventr.18g; 
Dꝛiift- ways or Cart Ways, that lead from Market to Market, t 
are Ways for all, Travellers, and are gleat Roads, r do — 
with tham, are only under the Suryeyor's Care. Highways depend 
much ven Reputation, ſo that, GN mate particularly can be 
determined oboht Wem. 
Tbe FHrechald of Highways: 8 an is :0uhim chat hath-che 
a Freehold of the Soil; either the Lord of the Manor as Part of His « 2 tat. 05: 
Waſte, or the Land-Owners on both Sides of the Way. For the 1 Roll Abr. 
Law-picſumes,! That the Way: whs at firſt taken out of the Lands 392. 
of the Party, that hath other Lands adjoining to it. It is called the 
King's Highway, not that He hath any Property, in the Soil, but 
breauſ of he, pe whit He me a res _ fes all His 
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Peper The Freehold of a High-Street'i is in the Lord of the Manor: 1 
and the People have nothing there but a Liberty of Fuſſage: 
The Freehold and Profits of a Phe in that” leadeth into the Fields 
is in him that hath Land next-adjoinin un A e dd . r 
» 3 Cro. 266. An ancient Highway cannot be changed withaut the Kin ing's Li. 
oy cenſe, upon a Writ of Ad quod\Daninum. [See 8 & 9 W. g. chap. 
16.] But when I fay that Drift-ways and Cart-ways are only under 
the Surveyor's Care, it muſt be underſtood that he is not bound to 
Koll. Abr. repair them, if any are obliged by Preſcription generally in Re- 
: Ventr. go, ſpeck of che Tenure of their Lands, or by Encloſure of Lands adjoin- 
183,189,256. ing tO repair them or any Part of them. By Encloſure, the Subject 
is hinded from going upon the Land when the Ways are bad. For 
if there is a Highway, and the Way is miry and dis, the-King's 
Subjects may go upon the Ends and Outlets of Lands adjoining (the 
Way lying in an open Field, without being encloſed) for theſe: Out- 
lets a are adjudged to be a Parcel of dhe 3 — 2 Sub- 


Of Common Right, « or LES Ar ew? bis e ieder of 

Lands in the Pariſh ought to repair the Highways; and no Agree- 
2 70 — with any Perſon as take off this Charge, Which the Law lays 
ö them. & io 21: 

The Statutes in Aid of FE Common Law ſet forth the Mariner of 
Chufing Surveyors, and their Qyalifications ; their Duty in Repairing 
Highways and Bridges ; their Duty in gathering a * for that Pur- 
poſe; and their Duty in paſſing their Accounts,” 

I. As to the Manner * er Surveyors, "and cheir Wah 16. 


cati ons, | 


By als 4 & 4 W. & M. e 12. The Conſtables, Church-u war- 

8 dens, Server of the Highways, and the Inhabitants in every Pariſh 
are to meet on the Twenty-fixth of December in every Near (unleſs 
it happens on 4 Sunday, and then on the T wenty-/eventh) to return 
4 Liſt of Perſons qualified to be Surveyors fo two or more Fuſtices 
of the- Peace at a f Special Seffions,” to be held the third of January, 
or «within fifteen Days after ; who are to appoint by an Order under 
their Hands and Seals out of the: Liſt returned bythe Conſtables, &c. 
(en pain of twenty Shillings) one vr more to be Surveyors. And if 
he that is nominated refuſes to ſerve, he farfeits five Pounds to be 

- levied by Diftreſs, by Warrant of two Fuſtices, one Moiety of the 
Forfeiture to go tothe Informer, © the other to the Repair | of the 
Highways ; and then another to be appointed, upon like Forfeiture if 
he refuſes to ſerve, If the Conſtables, &c. ſhall not return the 
aid Lift of evans 1 of them 0 negeting your e mp 

= St 2b N cr 2016 e 1 
| % Bin 10-250! {67 L cl 
"Bat: no Officer is nated in whom the Warne ſhall be direRed, 
71 O07 Vf 44 £1 

The Perſons qualified muſt a an Blats of an Ru 4. year, 
either in their own Right} o in the Right of their Wives, er they 
mut be worth a 2 Pounds in Perſonal Eſtate, or rent thirty 
Pounds 
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Pounds pet Jo * e be a are thus quatified, a Lift 
muſt, te made. of th myſt 7 Pont, ge AS yo; Ty 10 hs N 1 «0 d\ 1 
1 F 3 . - 7. & * 
th Repel ay wt © OE Rook 
The ys Root te to. the , revents Obſtrodjons ahl Deen 
N 8 and tc ofe tha _ d and Reparr the Highways! 
enting 12 Gee and 0 Oe s in 3 Highwiyh: and Bridges 
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By the 3 & 4 W. & N. chap: p. 12 on 2 None ſhall \\ 
lay in be Hi (not, twenty Foot br ruttion or An- 
Reed pay had 2 rr % Dinh, &. brid 


he Pe FAR Pain. of. 2 65 5 55 yr. % K 
the Poſell, «lors N i next 7 25 g een remove t 25 of Ti _— 
ber, Stones, Ce. Lid, int  Highwa 25, to thet p30 Bf th 


they negle# to — the Wa ay; and tb cleanſe their Ditthes, Ke. "at" 
Joining hereunto, and to lay ſufficient Trunks or roſes 0 where ee 
are Cart-ways into the” ſaid Kae, by the 25 after 
Noris given by any. 0 the ETA they fork tt es Shall gy — 


every Qfence, to be ed &c. | ISO 
No. re, 5405 or 257 Kale fo grow in any Highway 
not twenty Foot broad, bit e K. cut doum by the Ouner of \the 
Land. where. it and 0 ten Days after Notice given by am 
the Surveyors, in Pain of five Songs 1 7 ' Offence, to be it 
as aforeſaid. [See the 14 Ed. 2 7977 l 
The, Poſſeſſors of Lands athoi Ag F, So bwbyr not bang Bar 
breads: ſhall feep their Hedges 772000 Hab. up from the Roots.) 
Surveyors may make. Drains thro” the Landl adjoining ; and ral 
male every, Cart-way leading 1 to any Market-* Town =, chord eee at; 
gt as near as | May be upon | the. Level. , 4 
9 for Horſes. uſt be three": Foot. bad. | 
By the 7, & 8 W. 2 0 29. He that remov ves 5 N Block) 
&c; "et up, 925 free Horſe and Feel Cauſivnys Vene Waggons, Kc. 
ſpall, upon one "Witneſs ; eſs before a Juſtice of P Peace, e 
twenty T7 If 7 - 
By tbe 8 & Y W . z. chap. 16. Fol Fuſtices of the Pa at their 
Quarter. Seffens may widen any Ways to eight Yards in Breadth; and 
by a Tury aſſeſs, a Recompence to the Obe, to be puid by thoſe who 
cught ket ta repaired the Hi ghnoay. But they dive pull down any 
Houſe, or take away any Croend ' from a Garden. Perjons aggrieved 
may appeal to the Judge es at the next re. 
v. Juſtices at their ſpecial Seffions may Airect their Precepts #0 ure 
ueyors to erect Stones or Poſts where Croſs-ways meet, with Iſeriptions 
directing z the next Mar ler- own, under ad Penalty Li len 8 . 
on the Surveyors Neglect. 
By the. 5 Eliz. chap. 13, Surveyor; may turn u Watir:Coirſe 
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By the 3 & 4 W. & M. chap. 12. All Matters ing Hick | 
ways, &c. Poll be determined in the County where they lie, and. 5 
elle were. And no Preſentment, ' Indr&ment or Order, made by Vir- 
tue of thoſe Ads, ſhall be moved by Certiorari out of the County, (pro- 

. vided the Juſtices act within their Power.) And in Actions cummen- 
ced againſt any Per/ons' autlorixed iv put this Ad in Execution, ile 
Defendants may plead the General Yue, and if + rnd be. for them 


they | ſhall have e double C e.. | 
By the 1 Ann. chap. 18. All Matters concerning the Repairing | 


of juch Bridges (as are intended by the Act) ball be determined in 
the County, Sad not be removed by Certiorari. 

Perſons authorized by this Act may plead the General Iſue, an 
give this Ad and the 22 H. 8. chap. 5. in Evidence; and if udg- 


ment be for them, they ſhall have double Coſts. 
In all Informations or Indiftments in his Majeſty's Courts of Re- 


cord" ut | Weſtminſter, ' Afezes or Qyarter-Seſſions, the Evidence of 
the Inhabitants of the Town or County, in which ſuch decayed Bridges 
or Highways lie, ſhall be admitted. . 
By the 12 Geo. 2. chap. 29. No Part of the County Rates Aal: 
be applied to the Repairs of any Bridges, until Preſentment of a 
Grand Fury of the Want of Repairs, and then the Juſtices may f. 
ge, 


tract with any Perſon for the Rebuilding and Repairing fuch Bri 
&c. for any 2 erm of Years not exceeding ſeven Years, at a alle 


Annual Sum. The Contractor to give Security for the Performance 3 
and the Fuſtices to give publick Notice of their Intention to contract. 

By the 14 Geo. 2. chap. 33. The Fuſiices may purchaſe any piece 
of Land adjoining or near to any County Bridge, not exceeding one 
Acre, for the more commodious Enlarging and Rebuilding the ſame, 
fo be ' paid for out of the County Rates raiſed by Stat. 12 Geo. 2, 


chap. 29. 


Note, That the Statutes which concern Hi buys and Bridges 
reticular Places, muſt be exactly purſued, as being different 
fon the Statutes made for the Repair of Highways and Bridges 
in general, [See the ſeveral Statutes concerning Turnpi hes f in High- 


ways. ] 


IX. The Clerk f the Market is an Officer that hath Cogni- Of the Clerk 
zance of Weights and Meaſures, * The King's Clerk of the Mar- 8 _ 
ket executes his Office only within the Verge, Head-Officers of « 2 Inſt. 544. 
Corporations, Lords of Liberties, or their Deputies, execute this Of- 
fice in other Places by Grant or Preſcription. [See the 17 Car. 2. 
chap. 19.) He doth keep a * Court, and inquireth of Weights and * Inft. 253. 
Meaſures, whether they are according to the Standard or no. [See 
of the Court of the Clerk of the Market, Book 4. chap. I.] His 
Fees for Sealing are ſettled in the 7 H. 7. chap. 3. | 

[See the 17 Car. 2. chap. 19. 22 Car. 2. chap. 8. 22 & 23 
Car. 2. chap. 12. For Regulation of the Office of the Clerk of 
the Market, for Reformation of Weights and Meaſures, and for 
limiting his exceſſive Fees. ] 

[See alſo the 8 Ann. chap. 18. 1 Geo. 1. chap. 26. 5 Geo, 1: 


chap, 25. To regulate the Aſſize of Bread; 7 Ed. 6. chap. 7. 43 
G 8 Elia. 
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Elix. cbap. 14. 2 Ann. chap. 15. and the 9 Ann. * 19. 10 
Ann. chap. "Ye Concatning: the Aſſize of Fuel, Billet, Sc. 
„4 Inft. 275. The Clerk of the Market cannot ſet a Price upon any 
ſaleable in the Market; for that does not belong to Weights an 
» 4 Inft. 274- Meaſures, . Ile cannot take any Fee for“ View and 
2 . only of Weights and Meaſures; for the Statutes allow a Fee only 
far, Realing, "If they are falſe. Weights and Meaſures, they ought to 
2 burnt. But if ey are true and 2 1 __ not to hon 


5 the 22 & 22 Car. 2. * 12. Where es is no Clerk of the 
Market, he that bath the * o the Morket ue feral goes 


duly gauged. 


i © 4 Inſt. 273. There is now no great Need of the Clerk of the dais: for 
b the Juſtices of Aſſiſe, Oyer and Terminer, and of the Peace, Sheriffs 
in their Torns, and Lords of Leets, may and do enquire: of falſe 
Weights and Meaſures. 1 us M. . 7 88 PREY _— (3+ 


* 


Of Maſters or =P Wann of Houſes of Conraldien are to = Rogues — Mar 

Governors of idle erſons to Work. This Officer and his Priſon does not belong 

po rd to the Sheriff. His Nomination, Duty and Allowance are ſettled by | 
Statutes, Fer 


3 


* the 39 Eli. chap. 4. Fuſtices of the Peace in their Quarter- 
Seffions By order Houſes of Correction to be built, may make Orders 
hy far providing a Stock, &c. and for Maintaining and Governing the 
ſame, mm foe that Offenders ſent thither be ſet to Work or puniſhed. 
Juſtices of the County ſhall not meddle in Corporate Towns, but the 
Juſtices there are to put this Ad in Execution. 
By the 39 Eliz. chap. 5. Houſes of Correction may be incorpora- 
ted. [See 43 Elz. chap. 4. 7 Fac. 1. chap. 4. and the 2 Inft. 
707, 720, &c. where theſe LS aq are well expounded. ] 
By the 7 Jac. 1. chap. 4. There is to be a Houſe of Correction in 
every Shire to ſet Rogues 5 other idle Perſons at Work. And the 
Juſtices in Seſſions ſhall appoint a Governor for the ſaid Houſe who 
hath Power to ſet Rogues and idle People at Work, to puniſh them 
with moderate Whipping, to fetter them if they are unruly. [See 
Weſt. 2. chap. II.] The hey are to have no other Allowance than what 
ſhall deſerve by their Labour. And for this Trouble, the 
Juſtices fhall allow the Governor a yearly Sum, to be paid quar- 
: rerly before-hand by the Treaſurers of the County; the Governors 
giving Security for their Continuance in the ſaid Office, And if 
the Governors ſhall not every Quarter-Seſſions yield to the Juſtices, 
a true Account of all fuch Perſons as ſhall be committed to their 


Cf, or if they ſuffer them to , the Fuſtices may fine 


22 f. 730. Tho' one have lawful Means to live by, yet if he is an © idle or 
diforderly Perſon, (for thoſe are the Words in the Disjunctive in 
one Part of the Statute) the Juſtices of the Peace may fafely com- 
mit him to the Houſe of Correction, 1 Vertue of this Statute. A 

1 general 


— — een > * _ „ 4 r d — 


Canary. Laut of England. 


general and large Power, without Exception of any Perſon, | ¶ See 
this Act expounded, 2 Inf. 728, &c.] | ie nt 
- Theſe Perſons following may by Starutes be ſent to the Houſe of 
Correction, vis. An Alehouſe-keeper ſelling Ale without Licence 
after a ſecond Conviction, ſturdy Beggars, Carters in London riding 
upon their Carts; G c. Corn- ſpoilers, Deſtroyers of the Game for 
want of Diſtreſs, Hedge- breakkers, idle or diſorderly Perſons; Las 
bourers under Thirty Years of Age refuſing to- work, Mother of a 
Baſtard-Child, Imbezillers of Naval Stores under 20 5. Robbers of 
Orchards, Parents of poor Children enticing them from their Ma- 
ſters, poor Children refuſing to be Apprentices, poor Perſons refu- 
ſing to wear a Badge, Perſons burnt in the Hand for Larceny; Per- 
ſons running away, or threatning to run away and leave their Fa- 
milies upon the Pariſh, Seamen Quarrelling and Fighting in His 
Majeſty's Yards, &c. upon Non-payment of Their Fines, Servants 
running away, common Treſpaſſers, Vagabonds, and Thoſe whoſe 
Place of Birth or laſt Dwelling for a Year cannot be known, or 
who Refuſe to tell the Place of their Settlement; Spoilers of Trees 
and Wood-cutters, Cc. But if the Way of Conviction is not ap- 
pointed by the Statute in any of theſe Caſes, then the Juſtices in 
Seſſions only have Power to ſend ſuch Offenders to the Houſe of Cor? 
rection. In the mean Time, one Juſtice may require Sureties for 
their Appearances at the Seſſions. 


By the 5 Ann. chap. 6. The Keeper of a Houſe of Correction or 
Workhouſe neglecting to give due Correction to any Perſon convict of 
Theft or Larceny, and committed thither, any Fudge of Afſize or 
Oyer and Terminer, upon Proof, may remove the Keeper from his 
Office, | 8 | 

Nee the 14 Geo. 2. chap. 33. 15 Geo. 2. chap. 24. 17 Geo. 2. 
chap. 5. Concerning Vagrants, &c. and the Building, Enlarging, 
Repairing and Supporting Houſes of Correction.] | 
Whipping-Poſts and Stocks are by the Common Law. 


_— — 4 ä * 1 9 


— 
* 
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; Of Corporations or Bodies Politick. 


N Treating of Corporations or Bodies Politick, theſe Queſtions Of corpora- 

may ariſe, (viz.) What is a Corporation or Body Politick? How _ 
many Kinds of them? How are they made? What Things are W. 
ſential to them? What is the Power of a Corporation? How are 
they diſſolved? | 

1. What is a Corporation or Body Politick ? A Corporation is a * * 2 Inſt. 536: 
Perſon in a Political Capacity created by the Law, and is a Body 
Politick framed by Policy or Fiction of Law to * endure in perpetual *:Inſ. 250.a. 
Succeſſion with Capacity to take and grant, to ſue and to be ſued, 
Sc. He who gives the firſt Poſſeflions is the Founder of it, tho © roRep. 33. 
they are but of ſmall Value. So that a common Perſon may be 2Inft. 68,724. 
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d 1 Inſt, 2. a. 
66. b. 


© 10 Rep. 31. 


410 Rep. 30. 


eIInſt. 264.b. 
265. a. 


f 3 Rep. 73. 
1 Inſt, 2 50. a. 


10 Rep. 29. 
1 Inſt, 2 50. a. 


Founder, tho' the King ſhall afterwards endow it with great Poſſeſ- 
ſions. It differs from à Franchiſe or Liberty, becauſe they are 
Eſtates of Inheritance, and may be N over from one to un- 
other. 

2. How many Kinds of Them ? Corporations are aber. 1 Sole 
. or Aggregate. Sole, or in one ſingle Perſon, as the King, a Biſhop, 
a Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, 
Vicar, the Chamberlain of London, Heads of ſome Hoſpitals, - Ge. 
Asgregate of many Perſons together (in the Civil Law called Uni- 
ver fities or Colleges) as Mayor and. Commonalty, Dean and Chap- 
ter, Maſter and Fellows of a College, Maſter and Brethren of 
an Hoſpital, * And there, all Perſons'may be capable, or one Perſon 
only. The Bodies natural of ſuch- a Corporation may be ſeen; yet 
the Body Politick or Corporate it felf cannot be ſeen, nor do any 
Act but by Attorney. A City or Borough may be incorporated, or 
Part of the City or Borough; as the Freemen of the City, or Bur- 
geſſes of the Borough, or Men of ſuch a Trade in the City, or Bo- 
rough. Hence there may be many Corporations in one City or 
Borough; and one Corporation may be made out of another Cor- 
poration. Laſtly, There may be a Corporation without a © Head. 
But where there is a Head, and he * dies, Se. — can. be done 
during the Vacancy. 

Every Corporation alſo is either Spiritual, Temporal, or Mix'd. | 
Spiritual, as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendaries, Parſons, Vicars; * which in the Manner 
of their Conſtitution may be either Elective, Preſentative, or Dona- 
tive. Temporal or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſſes, &c. Mix d, or conſiſting both of Spiritual and rr 
Perſons, as many Colleges, Hoſpitals, -&c. 

- How are they made? A Corporation or Body Politick may 
com mence or * be made by Common Law, By the King's Charter. 
or Letters Patent, By Act of Parliament, By Preſcription. 

1. By Common Law, as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church- war- 
dens to ſome Purpoſes, 2. By the King's Charter, or Letters Pa- 
tent, or by the King's Authority communicated to others. All ſuch 
Charters muſt have a favourable Interpretation, and ſhall be taken 
ſtrongly againſt the King to advance the Work intended. 3. By 
Authority of Parliament; ſo the College of Phyſicians in Landon 
was made a Corporation, 220 the 8h 5 Dr. Bonham's 


Caſe.] 
By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Eſtate in Fee- 


fimple may erett an Hoſpital or Houſe of Correction, and the ſame 
ſhall be incorporated with Power, &c. to be viſited by ſuch Perſons as 


(pall be nominated by the Founder. [Sea 2 Inſt. 720, &c.] 

By the 6 Georg. 1. chap. 23. All Security for Tranſportation of 
Offenders ſhall be by Bond in the Name of the Clerks of the Peace of 
each County, who ſhall proſecute ſuch Bonds in their own Names; to 


which Purpoſe They ſhall be deemed a Body Corporate. 


4. By Preſcription, as that which hath been and continued a 
8 Time out of Mind. Tho' the Members cannot ſhew 
I any 


Crapo v Damn af\ f\Bpglapd. 


bd. P r 


aby Charter. for it, there Was e Charter at Hut. Landon * Tat. 35 30 
is a Corporation by Freſcription ; and the Cbamberduiu of ined tg, 


C 


ſome Furpoſes. A Corporation, by: Preſcription, may. 


by the King's Letters Patent, and yet be a Corporation by Preſetip-, 
— Qu. 2 © WY i$ nat KO Oe Ann 30) \ $5, „„ 


4. What Things are :Efſeutial to Them? Several Thiogs. are Ex 
l to che making af a Corporation. ''Lipeak; chiefly, 1. Aggle- 


already incorporate. 3. A Name by which they, are-incorporated. * 
3 uber in ang lüb anti Part is dangerops in Deeds or Plead- 
If the Name of a Corporation is changed, vet it ſhall (have 


all. the Redilgis that it had before. 4 A Blace, for without a + 
Place noi Incorporation can be made. of 4 orgs. foffigient in Laws 


to malte a. Corporation. But thero. . * Neceſſity of any Sertain 9 
Form:of/Words..! 1 ob 10 eduavbll od 180 13 7 41107 511732, 123. 


When a 


to ſus; and to be ſued ; to may a Seal; that .the,Sutvivors, ſhall. 
the Cot poration ; that if the Revenues increaſe, the lame. ſhall 
employed to increale the Revenue or Number of; the Poor, e 
the B Nepr 13 1. The Ca , Tberford School.! That they ſhalh be 

viſited: by the Founder and his Heirs, ar by we Goyernours, if no 
Viſitor is appointed by the Charter; That they make Ordinances 
and By-Laws; That 4bey ſhall. be ewempted from the Ordinary; 


Exemption is neceſſary if it is à Spititual Corporation 3j) Jo pure 
chaſe in Mortmain for without Revenues, the Members of it can- 
not live. A Licenſe to purchaſe is not of che Eſſence of a Corpores 
tion,” fot it i 18 perfect Without it. ond > 53:57 bf (1016 90 2 7. 

If theſe' Things ate expreſlyl granted in Charters, they are) buy 
Declaratory” or Explanatory, and) might bave been lef t ou tho' it 
is the ſafeſt Way to grant them by expreſs Words. in 14 

There are uſually granted in Charters of Corporations dj diyers 
Franchiſes, c. as Felons Goods; Waifs, Eſtrays, Treaſure, Txpve, 


Deodands, Courts and Cognizance of Pleas, Return of Writs Fairs, 


Markets, Exemptions from Serving in Offices, or gu any, Jury, Ex- 
exprions-froim Fayment of Toll, the Aſſiae ef Bread and Beer, a 

Pilloty fand Tumbrel, the Office of a Juſtice of. Peace, ;Coxenen, 
Clerk-of the Marhiet, Hr. which are net incident to/a Corporation; 
W muſt be granted by: ſpecial avd expreſs, Words. 50 


5. At to the Numem of a Sole ot Aggregate Corporation. 


(for if it is a Lay Curporation he cannot viſit it: But the Clauſe f 


orpotations. There muſt be, 1. Lawfal fbr Hyper. 2.-Pip-/> 10 Rep. 29, 


per Perſons to be incorporated, (viz.) Perſons. natural, or Bodies fe 322, &s. 


1 Rep. 18. 


I 


Rep. 124," 


-Y | 


ration is duly exented,', {.all other; Inerdents are ta 10 Rep. zo. 
citly/arinexed to it as to purchaſo and grant; to buy and tg ſell; Fog: = . 


10 Rep. bh 
31, &c. 


Al Sal Cofparatian: regularly cannot take; in Sucrefion;,Goods N 632 
ind Chattels, cithiet in ien, a Bonds, Reeggnizanges, Cc, or in _ 8. b. 


Poſſeſſ ion, as "Leaſes for Years, Sc. for the Executors or Adminie 2: 


* 


ſtiatem ſhall-hat them A Leaſe for. a Hundred Years made to a wn 24%. 


Parſon and His Sucreſſrt, and a Releaſe. made to him and this Suc- 
ceſſors, was adjudged. only an Eſtate for Life. And this is true, ex- 


cept⸗in the Ciſeiaf the ancient Jewels ef the Cwn, which. go, o 
the Suoceſſor; and of the Chamberlain of London, Whoſe Succelſor | 
by Cuſtom may. have Execution of a Bond O Recognizance, — 


knowledged to his Predeceſſor for Orphanage, Money, Cc, and pe 
dens the Ornaments of a 0 0 the g ee to "the 
ſucceeding 


1 ns 


e. | Infliture of the Book I. N 


"ating Bithop: ISN of - Anoiftor und Meir, chap. 6. ante; and 
of the Authority" of Chitreh=<bardens, chap. 7. ante 
A Sole Cor iv may tales & Fer- ie) Shoceliibin, but ant 
without the Werd Succeſſors t ¶ But ſee Ol Fran, N 2. 
chap. 1. Of Frank-almoign, Book 2. chap. 2.] Hit noi: 
An Aggregate Corporation may take Goods and Chattels tein 
or-Poſſeſton,” and they ſhall ge in Succeſſion. They: may alſo have 
. Ample withe 0 + 97; gi res! For tho: 9" 04" 
BY aan 251 7 LP, 1 e 
They eanhot Sud or FR in Peeſdn/ but * At Then 
cannot ſue wilkout Their Head, or in Time of 2 f the. 
« 16 Rep. 32. Hegdchip. They cannot commit : Treaſon, or be outlawed or ex- 
1 Rep. 121, — or be Executors or Adminiſtrators; for they! cannot 
5 0 4 take an Oath. They eannot be Jointenants- to take by Surhivorthip x 
4 2 may be Tenants in common. They cannot be: ſeized toy 
the Uſe of another. The Members cannot regularly be/ Witneſſes 
for the Corporation; eſpecially if they teſtify for any conſiderable 
b 11 Rep. 98. Advantage or Profit of "the! Body. For every Member:hath':a 
ü Right and Frechold for bis Life: às to his Freedom, c. and all the 
embers together have an Inheritance in the Lands, and an n 
in the Goods. But ſre Of Witneſſes, Book-41 chapoy.þ: b3roly':r 
Grants of a/ Corporation Sole and Aggregate, muſt be by Deed 
onder their Seal. eo of Dean and Chapter, cbup. zl antes; and; of 
Lenſes, Book 21 C 3. J tho'>they/ are goòd without Delivery: 
„1. 443- But a Grant made Tb. "of By a Body Politick :ddring the Vacation 
t Inſt. 264. a. of the Headſhip, is void; as They- cuhnot ſue till They have ia Head. 
Vet if a Leaſe for Life is made with a Remainder-to the Mayor and 
Commonalty of B. there being no Mayor at the Time; Tt "will, be 
Good; if a Musher zd choſen dating the particulat Eſtate. 
A Corporation Aggregate cannot make a Grünt to the Hrag of 
the Corporation; thus, a Dean and Chapter cannot make a Giant 
to the Dean, nor a Mayer and Commonalty to the Mayr; but 
they may make Gratis to one of 970 1 or of, the Comtno- 
_ reſpeCtively./ 2 Ld." Naym. 5 ; 17 1316 Stck 
They may Retain a neceſſary HANS avhibidue: Seal. But gene- 
* r Vent!? 47, aby al Contracts and Grants of Offibes by them ought. to bd un 
* der Sen by Deed. 00 ai g eee adit fl 
J faid deſbre chat oe a6" Corporation: tight male By» 
aN it being in for the: itctal Kante e, pròville fit Diſcii 
Plice for ev passer Socdety But . ſome: Powers cdncerniig 
By- Laws are Often inſerted in Carters, thap art bid. s to male 
e By-Laws upon Fain of 9 of che Offtnder. Por. ſuch 
Di: 54. Af GOrdinance ib againſt Magus Chdrin;';chapo ag. R teaſunable Pe- 
tialty might ee den im eos dd Bars. br retovered 
1. Aerion of Dede. e152 10 esel 45: nove 
3 Rep. 123, Thus à By-Law to bein Goods upon Difobediente! is ot; valid; 
127. for uo Forget Kan grow by Chatter or Lettets Putent 5 fitho” it 
Andy may be good by Cuſlom. A By-Law to teſtrain's/Trade-/ As void in 
2 Ventr. 182, a 4 Gate, as to Hinder Apprentice to ſet up their Trades; See of 
133. Apprentices, cbap. 6. ante,] or to have the ſolè Making of Cards, 
3. “ Se. for it 1s/agaiaſt the Liberty and. Freedom of [the Subject. But 
n Hob. 285. * Prefeription Or Ciftom to reſtrain a Man to extrciſe his Frade in a 


N Place is good, the void in a Churter. fay! it is good 
by 


* 8 2 
EY 
_- l _ 


Crt 4 De Fogkend.” 

by Cuſtem, ot it .may' be made gd by Nel f Parliament... c all 
By-Laws and Ordinances coptrary,.or FUE 05 wh a 
Statuteg of the * are void, 2. no 


Chatter. alone cannot uphold, them. 
ay or rdinances without e arte 


8 be N 1 111 47; 
god 


1 Roll. Abr. 
5 
vp 1 77. 


1 * . 62. 
Roll Abr. 


8 365. 
bject to the en Ki of ing. Contra, 
dom, and ſubordinate to it, i WA they are r. Aa 49 mo 65 - by ne. 5 
Pathament, as the: Cuſtotms of Lende are [See Dewey 5 didn Hob. 211. 
Tu. By-Laws; and ſee the 19 H. 7. vhgp. FE ihe: Ang g 

tute Hy Bodies Incorpunate. !!! 

The Statute doth net Rrevethen A Any. .de but F xe 

to'be-Affirined: as God. or Didatficmed as unlawful: It only faves 
the Makers of them from. abe. Vena of 149) ol it- They 0 of 
Good.. S Ati 3 wor! $516 a. 

A Aggregate Carporatich way hats Prager: by Charter, Of Pre- 
ſenipilom io 4nd bib or. diſcharge, s Meppher of bis Freedom, 11 Rep. 98. 
if he detb avy Ack to che Prejugice, of the Body, and againſt his 
Oath. But if they have no ſuch Authority, he ought to be con- 
victed by the Courſe of Law, before he can be disfranchiſed, or 
vuſted a his Freedom. If one is wrongfully; geoyed or unguly 
disfranchiſed, his Remedy is by Mandanus, &c:; in the King's 
Bench, [See the 9 Ann. chap. 20. Concerning the Writ of Mau- 
damus, Ec. 

6. How are They Diſſolved? An Aggregate Corporation may 
be D:/ſolved, 1. By the Death of all the Members. 2. By For- 
feiture of their Ghaiter, as by: Uſurpation, Mifuſer, &c. upon the 
Writ Quo Warranto, [But ſee the 7 Rich.-2. (not printed) 2 Inf. 

495, 496, 497. and 4 Inſt. 2 50. 2 W. & M. Sef.. 1. chap. 8. con- 
cerning the Charter of the Gy of London, and the 9 Ann. chap. 

20.] 3. By Surrender. 4. By Ad of 3 A Sole Cor- 
poration may be diſſolved only by Surrender or Act of Parliament. 

Upon © Diſſolution of a Corporate Body, their Lands ſhall not - Inf. 13. b. 
eſcheat, but revert to the Donor. For the Law annexes ſuch a Con- > wa * 
dition in every Grant to a Body Politick. 

But their Grants ſtand good, which were made while they were 

ion, If they bind themſelves in a * Bond, and are after- : Lev. 237. 
wards diſſol ved, they cl not be charged in their natural Capacities. 


By the 33 H. 8. chap. 27. Every 48, Order, &c. concerning 
Leaſes, Elections, Grants of Hoſpitals, Colleges and other Corpora- 
tions, ſhall be good by the Grant of the Governor, with the Aſſent of 
the greater far all private Statutes to the contrary notwith- 
ſtanding. 

By the 31 Eliz. chap. 6. F any Elector into any Church, College, 
School, Hoſpital, Hall, or other Society ſhall take any Reward di- 
N vr indirecih for his Vote, ſuch Place ſhall be void. And if 


any 


Df De 22 &c. 


— 2 — 2 


Perſe ſon 150 ach Strieties tale "any Reward di 2 or — 
75 ok 8 futh dan be ſhall: forfeit the double Value "thereof, 
and the” Party giving it ſhall be Icapable "of" uch Place. (The 
Forfetturts to e 1 e — the NN and the . 21 Les, 
che 3 Ed. 1. chap.” . 2 Toft, r69:4/2 Fromm ett 36 , 
y tte 43 Eliz. chap. 4. The Mifomplyment of Landi and Goods 
* to" Hoſpitals and 25 publick and charitable Uſes,” are to be 
 red#eſſed by abarAlinig Comiini/ſones to enquire of all Gifts and Miſim- 
© i s' thereof. "with Power” to make 2 and \ Decrees accord- 
e js Ir not to extend to Colleges and Halls, &c. or to any 
5 Collegiate Chir ch, nor to any City or Town Corporate, 


* e Porte 4 Mer, eee, | [ See this Ac ex 1 


, i 
2 of | 0A 21 2 * by J 41 319 vorly 3 | a 3 271i. » } 


N see the 13 Car: 2. Stat. 2. hap. 1. Au Her for tbo well Go- 
verning and Regulating Corporatibns. ' 5, Georg. T. chap. 6. An Act 
for r Quieting and — > Corporations; which hath Altered the 
135 Car. 2. and' ſee of Hob 2. < thap. Sf} ©2012 01101697 ot F 

[des the 6 2h#."thap! 21. rer eeiding Boobb touching the Ste- 
tutes of ſome Cathedral and Collegiate Cbürca- de Ann. ebup. 11. 
Concerning the Rectors of the Fifty New Churches in London, 

Weſtminſter, and the Suburbs thereof. 1 Georg. l. chop. 10. Con- 

TCerning e Augmentätiop of the Maintenance of the Poor Clergy, 

where the Miniſters nominatec ſhall be eſteemed Bodies Politick, 


Se). j OOO. 344 X #11 ot 77 tt „ JVL 4 728 11 1. 1H 
| A , : 


bt, rf ry: M 2181. 1 7 1 10 4 NETS 5 vel 557 
This far mY Perſons in their Mutu, al — wv Capacities che 
nt O54 of the Laws of Englaiid. © a DH ed slide 


F 


1 
1 
f 


\ 7 þ } 
on 4+ 111 (fe 913 8 1812900. * W 1 er C3 I. oo Ae 
% A 3 . 
þ 
1 14. — 5 1 3 14 * ra 2 *. 0 * fry 
F +1 + FILE +4, TC51 (eh BI no \3 99 v 1 * *. | AA 2 101 f . * « 3 
wot 7 * | „ * x * * , 
"1 . 7 Ry WIC 137 p 141 AS 4 * MN 1 4 
uns The TOE "Book IG 
S {honing n) 9 e 42 NT 
1 „ ods &. 
as 1 / 1 Ne | WE 4 5 
- 03 * » 2 * 10 1 vAYA nt * % =. - * . (6 b 1 DI. * . 964 
4 20 £ | ; * 2 


* . 4 | x * — * % g - ! . „ 
x 47 10 1 * , k Pa » x . 
# Le) * 9520 . 9111 90 * $5» BN 0 wii. Wt - 117 10 121111 412 . 71 — 06 1.4 
- 


a. 7 ft 
% * a , 5 1 4 11 a 514 N 


g N 4 ] 
" v4 6 k 3 [ v4 v * "I" i 1 
9 walk »F 4 * * . \ ©) 1 * 0 0 * * N N - VS! 8 
77 xd | | ; 11 ED 2 
tee 6 if F 2 ' . 18 24 4 N . : 
84 44th wh 424 L 190 : 11% 1 # q tY3 NV 0. va v 1434) Dritt MJ #1 14 11011. f 
* * #4 + 
. 14 : * mm . ? . * * 
8 * 2 FF , / = ks } F : : 1729 ö 1 0 : I 1 | p ; 
Fa\.STD 41111 | — —— 1921 11 P | a 1 AY, 5 ic, * 12 j } at Wu J * \\ \ " fle Mo * , 
pa * W. * . ww * S 0 
. 0.4 * 1 o 715 4 47 v. of tt 8 7 x | © | f of = ? 1 9 ? 7 ] 4 
10 £111 uns 110 J0 HN 2 o 3T9v 31 id 8 
: * 


4 5 4 { I E ky 2 
h 4 » * 4 — 6 * * - . s 6 
MIO? Via g Irn 22 iin non 


* 7 . 
 \ RC y » © | . * . - fs E's . 1 4 
iN EY £711 330” ll ute „ , SIDES 3 JUL i by 1; 2111 100 
2 1 2. 
1 * 1 18 4 1 . +7 
: 3 a KS > 4 917 * * a7z 5 -” 4 Fe P , p _ - 
Ss * f 4 1 15 *f : TB & S » — Cs * * * * l 21 221 14 ; ' : + 7 2 : F 4 11 2 4 175 S "7 f e. , 3 
— ——_s - — * « bþ 44 +. LAMA "4 8 3 


. * 3 — — — — 


. 142 Te F 7 1 EEE N a F# 3 {VT £4 Z 42 my # I * - + % y el Ky 3 * 
4 . « * — = - _— * P a R * HE - 2 » —_ Ly 
Wah 4 i * uin — 05." ORE" "F"7 11111 T3012 Darlene eL II. 


* " : 75 * i * 
— 1 * * * * 1 7 88 9 1 PF ' 0 w + 1 cr) * 1 o 
Kinn „„ g A 8 1 „8 „ > I 74 
| , * 8 0 * 2 6 Þ» + þ n * * . 'S 
« .- * L FR , 4 , A\Aal \ . 22 4. . * 1 4 
4 0 , a 4 TOI IL 1 N AK | 1 - 
L ry kv 5 N # 74 , 
$ 5 ' - a 7 * 1 
1 T + * k TY 89 af F.C «TS # - 4 & , * ; 1 1 * * © : 
; - * 6 © 2 +1 V {1 43\ 4 S *4 i, * + 
T3. » A 
2 * k * EY £1 
N ” \ 189341 
j & 1 * * 
. \ \ 7 4 7 1 \ 
nv , 43: . i } 
— 5 7 — \\ * . 
12 4 \ , 1 _ Io NN. 
e * * 


2 4004 1 \o nn  - 420 


OS — 


ol aol -% I ni laut 1 di ö eg ανν,οννο ni M M 1 
bu och rt 10915] ei lik ss bns ebe T 10 91821 & et 
5 4 en ni 23831 glodw 2d). eil 2111 bog Ro 24. 

- SA 10 2) (1) ion & tary 161 boch 77 4019 ei A 
eo oft — 'B. OK II. 0 H "_ 03 
4 e 1 % A 11hoT „ nohib nod yo „iT «2s : it 
| gi. N19 20 1 2 di Ar * biggi aue L 


re . 


* oy 
* 1 [i 1 
14 
1 121 110 22 1 * 1 
2 * aft * 2%. 
a reren 
* a * f - - | i x 
„. . : F * p , . = - F 1 ' = i \ * . 
' - ; + 1 p | 4% þ #1 34 iy % j ä a * as 1 
89 A" P : 5 = a o F . 4 \ 4 » *4 # * S  %-<g AL 
: „ ? * Ik. T — 4 j 
4 RF SS 2 * 14 * — ? _ ” # 1 1 "I 4 T4 
- q . : 7 7 p . F FT o . 
1411 . [ I» a I IREBEL 4 J. 11 171128 57 a, . OW ? } 
we . * 
'\ : 4 74 5 1 ; : * 175 ' ai EL #4 ar a 1 * 


e 


of E Hates in Dane E and Hired taments. b 
And therein of the Firſt Diviſion of »Eftates in 
Lands, &c. (viz). Into, Fre- imple, _Fet-tail, 0 
Jail after 20 h of 0 MA extinct, By Curteſy,.. 
In Dower, For Term of Life, For Term of Tears, 
At Mill, At Hufferance, By Copy of Court. Roll, In 

Antient Demęſne, Eſtates upon Condition, By Sta. 

tute Merchant, By Statute-Staple, By Elegit, Of 

Eſtates in Lands deviſed to Executors, | Eſtates 

in C oparcenary, Fointenancy, Teen In Common, 


N 1 


In n Remainder, 160 Bauen eee eee wen 


* F Sf a 
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STATES are the: tot Diner of range! and in 
common Signification are all Manner of Property in Landi 
&c. Goods and Chattels. For all Eſtates may be reduced 
to Inheritance, Freehold or Chattels, In treating therefore 
of Eſtates, I ſhall ſpeak of Eſtates in Lands, Tenements, or Here 
dituments in the firſt four Chapters of this Book; and then hs, #.09 Kal 
Three laſt Chapters, Of Eſtates in Goods and Chattels Ferſongl;-fmet *- 
' While I ſpeak of Eſtates in Lands, Tentments, or Heredites Ih 
ments, J intend to ſhew, 1. What is an Eftate' In Lande, Tene- 
ments, or Herrditaments. 2. How Eſtates in Lands, &c. are di- 
vided. . How Lands, Tenements, and Hereditaments may be 
purchaſed or conveyed from one to another. en Eſtates in 
Lands, Sc. may be f. e e „„ - ©-<* 


9 The Words Eftate, Right n, and Hier,” are to be ex- /of an Eſtate 


plained.” in Lands, &c. 
An Bflate in Laub Tenements, or Eisen Ggniſie uch! l 
+345 A. 


Inheritance, Freehold, or Term for Years, Ge. as any Man hath in . 
the ſaid Eands, Gc. For by Grant of his Bauer Latinas 1 8 Rep. 153. 
he can grant. daß Nun An 

A Right in Writs wh Pleadings is r Th one; Aber * is 
ouſted of Poſſeſſion of his Eſtate by Bite or Wrong, and hath 


Remedy by Entry or Action. But Right doth alſo include an 
eee 11 * 


- —_— 
— —— — 
. 2 ————e_— ee — — 


b 


1 An Iiſtitute - the Book II. II. 
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Eſtate in Eſſe in Conveyances, Therefore if Tenant in F ce-ſimple 
makes a Leaſe for Years, and Releaſes all His Right in the Land to 
the Leſſee and His Heirs, the whole Eſtate in Fee- ſimple paſſes. 

A Title is pro 2 an ep ful Gayſe of Entry in- 
to Lands bine ther if ed, of which# he 2 have no Ac- 
tion; as a Title by Condition, Forfeiture, Act of Parliament. But 
this Word Title includeth a Right alſo. For every Right is a Title, 
tho' eve 5 not Thh a Ae wh which * ion lie (Qu. 
It ſignifies * Means hereby a th to Eands, as 
by | wv Fine, Laſt Will 95. — Sc. [See Of Re- 


Intereſt (Intere 7) i 5 taken for: a Chattel real, as a Leaſe 


for Years, &r. and mo Ag ur * a future Term; in 
which Caſe it is ſaid in pleading that poſſeſſed De Intereſſe 


Termini. itherto therefore an tate in lock, Sc. is better than 
a Right; Nile v intereſt 2 in egal Underſtanding too. 
an Vntergſti tendeth 6 gbts arid Titles that phe: path 

gt of bis ntereſt 


of, pn dr cout o that by le 
1 3 RN 1 Wi 18 P in Fee. HM e ſhall 
FiOS: Tel e VAL. TY AUG ee N 1 


* * us for now What are Lou iT: ee, ror. geh 


ES rt Lande ſigniſy oon 0 Satin Nes edows, 
11 Rep. * Pal b n. Va Rp Fes cath; but "Mo 
Maſſungik LIT; (Places 1 Houſe {hovers ) 
Milk, A5 18 dne of the Land, the paſs 


4 with it“ a e 18 e 1 Lony Bu 
10 Land | arab le he Prehe- 

5 15 7 mbc PRE all Gier 00 WA ver, Lal hath.in Jo Love 

& b. 

Rep 


an Extent upwards; but one muy Neftby Land by Bgteement 
a with me. A Grant 10 of the Here of Ek or of the V _ 


$ S444 4.4 


paſs. " eater: is not . ,. by cb N Jame; * Fo many 

1 2 * a. a 72 Land covered with Water. An Hide or Plough-Land, a 

: Rep 124 . Yard-Land, ,or an Qxgang of Land do pot contain any certain 
Number of Acres. But a Plougb-land, in Reſpe& of the Repair- 

ing of the Highways is ſettled, at , fifty Pounds a Vear by the; 7 & 8 

= Js @ 1,0 alen of the Bur uepors. of the Highways, Book. N 

© 1 Inſt. 6. a. Te Word 33 8 not only A Houſe or Home- 

* 20. ſtall, But all Corporeal Inheritances which are Holden of another; 3 

54-2 and all Inheritances iſſuing out of thoſe Inheritances, or exerciſable 


©" within. the fame, tho they lie not in Tenpre, as Rents, Commons, 
Sc. granted out of Land, or Uſes, Offices, Dignities which concern 


Lands of certain Places. _ the Word 2 een, extended to Fanny 
"a Retry, Tamms. 2685 s 


10 
„ . * * "Tl — N „ — * * 7177 — 


. Titulus flu 750% Ar cſs Le. Fa naſtrum ft. 1 Inft. * bang © 


num: et-omnts qger continetur. 4 Rep. 87. 10 \Rep, 33. 
pa Gee la, gu of SOLES ES ann e e 10 inn 


TI ebeditathent, 


a - 


1 en. 


1125 % b 18 111 52 21 bo 
24013 


22 «8 


Gi Lau England. 123 


-* Harviitnment is the largeſt Word of albland ſig nigen Athai(b- 7 Ine 6. 4. 
eve / Hay de here or mapoolme:ty:ad Tei, be iecorporel br zal. 19,126. 
Incorporeal, Real, Perſonal pr Mixed; and-uhd' it is not holden; Lit. 9. 

ol its not in Tenure: The Word Inberinnnve ie hot only der 


10 0 11 


ed where obe bath Lands or Fonethents by Deſcent; but of ver 
Fee-lityple or Tall Which one hath by Purc — betauſe Ar 2» 49s! 
Inherit it! Alſo one may have an Inhetitance by Creation; as | 
when the King erkates One — Leners Patent. or by Writ. - 

See Of the Nebility; Book d. ge roi on wins bard u. 

If one holdeth in Fee-ſimple, Fee- tail, or: at leaſt for Term of his 
Life, he hath Liberum Tenementum, or a Freehold. It cannot com- 
menct in fururbſ/ but muſt take preſently in Paſſeſſion, Reoctſion, 0 
of Remaitider: Orlier Eſtates are! not Freebolds. For one is fade 
to be ſeiſed of +a: Freehold,” but to be poſſeſſed : of other Eſtates; | 1 
as df Leaſes for Years,” Copyhold Lands, Goods and Chattel , 

1 Frechold e nuy be in Deed or in Law: A Freehold in iDeed® Lit. 448. 
is actual Seifin of! Larids or Tenements in Fee-ſimple,, Fee tail or Int. 266. b. 
for Life. A Freehold in L. a to ſuch end of rte, 1 
ments before Entry or Seiſure. 80 that there is a Sryin in Deed, 
and a Sein in Law. A Seiſin in Deed is when a Corporal Poſ. © 1Init 318. 
ſeſſion is taken}. A Seiſin in Law is where Lands deſcend; and 
One hath not. actually entered on them, or when ſomething / is done 
which amounteth. in Law) to an Actual Seiſin, as an na ws ra 
4 Seiſim of Rent for all other Services. + +4 4 Rep. 8,9. 

Of theſe Eſtates ſome may be Appendant or | Appmrtenants"* Ap- * 1 Inſt. 
pendant is an Inheritance belonging to another Inheritance, which is 4 Re ha 8 
ſuperior or more wotthy. Appendants are ever by Preſcription, and 37, 8 95 
is as the Acceſſory td the principal Thing: In the Civi Law: it is 2 Cro. 556. 
called Adjunctum. Appurtenant is almoſt of the ſame Nature, ex- — 
cept that Apparteh aste may be ereated in ſome Caſes at this ; Diy. 1 id 
They paſs by Virtue of the Words, Cum pertinentivs, with the 2 
purtenances tberounio belonging as Advowſons, Commons; Sc. 
with- A Mandr-Houſe of Lands, and as Lands with ab Office,” Gr. 

But by thefe Words Cum Prftinentiis neither Frechold or "Copy=: 4 bt: 
hold Lands ſhall ipaſs with a Houſe or Meſſuage; but only the Ot. 
chard, Garden, Vard, Cc. When one hath a Houſe or Mill to 
which Things are Appendant- or Appurtenant, and they are burnt 
down or blown down by the Act of God, or. deſtroyed by the De- 
flult of the Owner; if the Owner builds them in che ſame Place 
and Manner as before, He ſhall have the Antient Appen add 
Appurtenances. | 3 

Note, That Things cee muſt be: appendant to Things 4 Rep. 37, 
Corporeal, and Werfel to Ineorpoteal. And the principal Thing 38 
wry be of perpetual Continuance to carry any Thing that! i» Pro- ? Inft 12 * 

ely appendant or appurtenant. | 
i 8 "A Incident is a Thing neceſſarily dependant on another. my a8 1Inſt.g3. 2. 
Court-Baron is ſo incident to a real Manor, that it cannot be ſevered 31, b. 
by Grant. But ſome nnn, too are ſeparable, "as Rents HI 
to Reverſions. 7 

So that now we ſee what in an Eſtate | in Hands: 7 enements, and 
Hereditaments, and. a Freehold; and what are Eftates Appendant, 
Appurtenant and Incident. 


4 II. Eſtates 


ee Ger Book. II 


II. Eſtates in Lands Sc are Divided, 1. Iuto Feeſimpis, Ter- 
pail c: 72 Into Eſtateb ( and Incorporral. Of theſo T WO 5 
- Diviſions in this and the follow. ing Chapter. 0000 
ne wn Di- The Fr Division ef Eftates.is is into Fee: ſimple; Fee-tail; in Tilo 
Ws I in aſter Po bility of Ifſue\extintt ;- Eſtates by Curtefy Bin Doteer; for 
Lands, &c. Ten, 10 Life, for Term of Years; at Mill; at Sufference 1 by Cu- 

om or-Copy: of Cuurt. Rall; in Antient Demeſne;| Eſtates uh Con- 
dition, by Statute- Merchunt; by Statute⸗Staple; by HEE 3 E/tates 
in Lands Devijed to Executor; Eſtates by Coparcenary. Tenanqy in 

2 in Renuindirz in Reverfiv tn 1-59 ai diabiot! no 1 

165 20 er d 20 anne en dad ad ti 
Of an Eſtate <i thay Aſtate in Err. nk (Trodum Sriplex) vis re hi one bath 
in Fee-ſimple. Lands and Tenements to hold to him and his Herr fot ever. To 
* i Inſt. 1. b. have 4 Fee is to have an Inheritance to have Fregmnple implies 
that it is without Lämitation to what [Heirs ; but to Heirs generally. 

Ins chis Seaſe the King may be ſaid) to be ſeiſed in Fee Fee is taken 

--.---- - alſo for the Inheritance * is Holden of anotheri by ſome: Service; 
Lit, ir. but chat belongeth only to a Subject a And he cannot haue a greater 
Eſtate! If he is Riſe of Lands? and Tenements which | may he 
a manually occupied, he 4s ſeiſed in his Demeſne; (or Domaine, de 
Duomo) 48 e, Fre (vig.) For the Service of his Houſe: But of 
Things which do not lie in ſuch! manual Occupation, (es an Ad- 
voyyſon of a Church, a Rent, a Right of Common, Sc.) he is ſeiſed 

As of Fee, not in his Demeſne. Hs. of Fee. TRE Waren mucke 

cient Demeſne, 10/9.) 10 whine od y 5 

All other Eſtates And, Intetrſſs are-derived-out of. a Fee-fimple 1 

and therefore there muſt be à Fte- ſimple ar laſt in ſome Body; 
145560 647. otherwiſe the Lands ate in * ee, 6. 0 i Corthderation _ 
= Cuſtody af the Law n dj dm inn bet 3 
* Lit. 1. - Theſe Words His Heirs, make the Eſtate of Tea (ce 
of Anceſtor and Heir, Boot 1. chap. G.] To hold to him for ever, 
or te Him and his Afigns, for ever, makes but an Eſtate for Life for 
Want of theſe Words his. Heirs, | The Word Heirs: not neceſſary 
e 1 Taft, 9. b. in ſome Caſes. As in Willi, an Eſtate. of Inheritance may paſs 
WT without theſe Words his Heirs; for it! is good if it iis given to one 
and his Aſſigus fur ever. But if for ever is leſt aut, it is an Eſtate, 
for — 2 In a Will, io his Blood makes a! Feerſimple to his 
Seed an Eſtate in Tail. If in a Will One gives in theſe Words All. 
the reſt o my Eſate, They carty a: Fee- ſimple, if the Deviſor had 
a; Fee- ſimple therein: A Deviſe to One and 1 Succeſſors is g Fee 
ſimple. The Word Heirs alſo is not neceſſary in a Fine Sur Cn. 
ans de droit Come ceo, &c. in certain Relraſes, in a Recovery, nor 
| to a Creation of Nobility by Writ, &c. [Sce of the Nobility, Bool 1. 
TENT | chap. 4.] nor if Lands are given to the King by Deed inroll d, nor 

in Feoffments that take Effect by * — / as-if A. enfeoffs B. 
and His Heirs, and then B. pep: tp as fully as A. enfeoffed Him) 
nor in Gifts in Frant-marriage, nor in Grant of à Rent toda Par- 

cener to make Partition Equal, nor in Grant of an Aflart by: b 

REY) at a ISS * the Foref-Law. 2% e 


TY ö er KNA! * * P 4 12811 \ 
— — 4 The nd. e 4 1 1. nt tt 4... TY SF * = A # 1 1 om 


F yirla relata hoc maxime 3 per referentian am, 4 . in 2 une. TY 
P DIG : 


A Fee 
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A Fee to. one andi his Holy im tlie ſingular Number, 0. eue 8 i fa. 8k. 
Heirs, to Two and Heirs omitting his, is but an, Eſtate: fore „Lie Fonts 


But to One and Heirs, (omitting his) is good; for there is no Incer- 1 Roll. Abr 


taint, A Gift to one and his Chur and their Heir, makebla 332 INE 
Fee-fimple to all jointly that are alive. A Gift of: Lands to One | 


and bis Heirs Male is: a Fe- ſimple s for there is no ſuch kind of W 


Inheritance as to Heirs; Male. [See of an Eſtate in Fetetail paß. 
The Definition of an Eſtate in Feet ſimple i to be underſtood of 
Purchaſes by Natural Perſons, and of Bodies Palilick ot Corporate 
See of the Power of a Sole and Aggregate Corporation, Bat. 1. 
chap. 8.] In a Feoffment to a Sole Corporation in Hanbalmoi gn ur 


Free Alms, a Fee-ſimple : doth'- paſs without the Wöond . Sager,, 


tho” it cannot in other Caſes. 80 that a Fee: ſunple is an Eſtate) 
to One and his Heirs for ever, or in Caſe of à he mti (as ! 
Biſhop, Parſon; Cc.) to them and'#heir Sucdffors 7) oh ; gent 

But Note, that in All Feoftments and Grants: (Generally ſpeaking): 
Exchanges, Releaſes and Confirmations enlarging Eſtates; Warran- 
ties, Bargains, and Sales by Deed Indented and Iotolled, Sc. Oo; 

Words Heirs; ori Succeffors are neceſliry, i 9 od ef wing 

b If the King purchaſeth Lands 400 Him and his. bine He: 18 1 Toft. 46. a. 
ſeized; thereof Jure Coronz';' and: ſo when He purchaſes: Lands to 10 Rep 97- 
Him, His Hes and Succeſſor. a e of che Kang) anc Aeon, | 
Book! 1. chup. 203 „ 07 0 err yo £30 1107ftr (ogbir 1 Ion) 

A Fee: ſimple, or rather a Fre ot an i is Divided e 1 Ind. 1. b. 
into Simple or Abſolute, Conditianal or Qyahfied. : We have hither- 18. 4. 19. 4. 
to been ſpeaking. of a Fee mie or Fee Ahnlue. Conditional, is . 
that which is defeated when the Condition is or is not performed'; 
but till then it is as it were Abſolute. Qualified or Baſeris that 
which may be defeated by a Limitation,  &c. as when à Grant is, 
made to A. and bis Heirs: Tenants; of the Manor of Dale; wha 
have an abſolue Eſtate only ſo long as they continue Tenants. of 
that Manor. S0 a Parſon: bas a Fee-ſimple qualied to many Pur- 1 Inf. 67. a. 
poſes; as to have àn Mion of Waſte,” tho! in other Caſes he has in 30 b. 
Effect but an Eſtate for Life; becauſe the entire Fee or Right is 
not in him. But a Fee Conditional or Qualified is not in Strictneſs 
Fee- ſimple. Again a! Fee-ſimple (or rather Fre) may be divided 1 Init. 1. b. 
into Real, Perſonal, and Mix d. Real, as the common Eſtates are. 
Perſonal, as When an Annuity is granted to one and his Heirs, 

Mix d, as when an Earl is created of fuch a County, which is. 1 
Dignity Perſonal relating to Lands. a 

Laſtly, * A Fee-ſimple in Lands may be Arber Certain and . f 1 Inſt, 4: a. 
moveable, or Incertain and Moveable, (i. e.) at ſeveral Times it may 3#3 5. 
be moveable, ſometimes in One Perſon, ſometimes. in Another ; or 
ſometimes in One Place, and ſometimes in Another. 

- iNote, * That in Pleading, Eſtates in Fee- ſimple may be amel «1 Inſt. 30g. b. 


ly alledged; but the Commencement of Eftates-tal and other rr. 


ticular Eſtates regularly muſt be ſnew d. 

After this Deſcription and Diviſion of Fee-ſimple it — be al. 
lowed; That tho' it is the moſt. ample Eſtate of Inheritance, it is 
ſubject to many Incumbrances. Therefore Care muſt be taken in 
the Purchaſe of a Fee- ſimple, That it be not incumbered with Judg- 
ments, Statutes Merchant or = the Staple, Recognizances, Mort- 


ages, 


* — ” — a — 2 — 2 2 A, a, 
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Of an Eſtate 
in Fee tail. 


Lit. 18. 


d x Inſt, 20. a. 


26. a. 
© Lit. 31. 
I Inſt 20. b. 


I Inſt. 13. a. 


© Noy's Max. 
101. 
L Inſt. 2 

* 1 Inſt. 26. b. 


s Lit. 17. 


b 1 Inſt. 20. b. 


i : Inſt, 2 24. a. 


10 Rep. 38, 


gages, Wills, Fooffinents; Fines, OI . 110 Amercianients, 
> ONO Jointures —_ i L 


EST 


II. Pt ot Fe- oil, I, . How bf, 2. | How Divided 3 What 
Eftates may be entaikd.” .9viH 25 

1. An Eftatedn * Pee-tail. (om Tailler to cut ot limit) is, That 
Inheritance whereof one is ſeiſed to him and the Heirs of his Body 
begotten or to be begotten. He that giveth Lands in Fee-tail is 'the 


* 


Donor, and he to whom the Gift is made is the Dre. 
In Gifts in Tail, theſe Words b the Heirs or bis Heirs are as nes 


ceſſary as in a Fee-fimple : And this Word e Body for his Fleſb or 
Heirs begotten iy him, or other Words that amount to it) make the 
Tail; and may be reſtrained to Males or Females of the Body, Fe. 
But a Gift to One and his Heirs Male or Heirs Female is a Fee 
ſimple; the Law rejecting the Word Males or Females, becauſe it 
is not limited to what Body. It is good without the Word Body in 
a © Deviſe or Laſt Will to make an Entail. But if the King og 
to Heirs Male, His Grant is void; for the King is deceived. 

gotten ſhall be neceſſarily intended by the n | Hence c e- 
ration cannot be ſeized in Tail. 

Lands given by one Man to another with a Wife (which is 
Daughter or Couſin to the Donor or Giver) in ? Frank Marriage, 

freely in Marriage) amounts by Implication to a Gift to the Huſ- 

band and Wife, and to the Heirs of their two Bodies. | So that in 
Frank Marriage; a Fee-tail may be created without the Words 
Heirs or 1 But theſe Gifts in Frank wort are out of 
Uſe. 0 a0. 

If one gives ad to one nk diy b Seed, reibe Thu « or: Chil 
ares vf his Body, he hath but an Eſtate for Liſe; for there wanted 
the Words hrs Hcirs to convey the Inheritance. And tho“ the In- 
tent of the Donor may be to convey the Inheritance by the Words, 
Seed, Iſſue, Children, yet this is not ſufficient; becauſe his Intent 
does not agree with the Rules of Law. But ſuch- Words are: good 


enough to convey the Inheritance in a Vill; becauſe Men uſually 


defer making their Wills to their laſt Hours, when they have not 
Time to conſult with learned Counſel, and m the Law makes 
greater Allowances to laſt Wills. | 

By the Common Law it is incident to an Eftate'i in Tail t to be diſ- 
puniſhable of Maſte; that the Wife of the Donee ſhall be Endowed; 


117 b. that the Huſband of a Feme Donee ſhall be Tenant by the the 2 


1 Inſt, 223. 


after Iſſue; that the Tenant in Tail may ſuffer a Common Rec 

that Collateral Warranty with Aſſets, [See the 4 & 5 Ann. ch. 16. 
or Lineal with Aſſets may bar it; and therefore: Conditions to re- 
ſtrain either of theſe ſhall be void. | 

And the Chancery cannot veftwiti Tenant in Tail from commit- 
ting any Kind of Waſte, Ca; temp. Ld. Talbot 16. But Tenant in 
Tail after Poſſibility, &c. will be reſtrained from man. Waſte 
in Houſes, or defacing a Seat, Cc. S. C. 12. 

And Tenant for Life ſans Waſte ſhall not pull down the Houſe, 
but ſhall reſtore it to the ſame Plight. Prec. Chan. 454. And Leſſee 
for Years ſans Waſte ſhall not pull down a ok nor fell the 
Trees that are a Defence or Ornament to the Houſe. | But he may 


open Mines. 1 Mus. 528. 


By 
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ummmmhmmmm In EE TNT 


CHAPUT. Laws of England. 


By Statute it is Incident to an Eſtate-tail to make Leaſes accord- 
ing to the 32 H. 8. chap. 28. [7 Inſt. 223. b. contra] and to Levy 
a Fine by the 4 H. 7. chap. 24. 32 H. 8. chap. 36. to bar Iſſues. 
And none of theſe Incidents by at of panes my: be reſtrained 
| by Condition. ie) 2 

Laſtly by Cuſtom it i Tovident to an Eftate-tail to grant Lands by.. 
Copy, Se. at the Will of the Lord, according to the Cuſtom of the 
Manor; which [likewiſe cannot be reſtrained of ien e 
Of Condition; Book I. cbup. 3. | 

This is the Definition and Deſcription of an Eftate i in Tail. 

2. As to its Diviſion, a Fee- tail is either General or Serial, 


—_ 


* General, is where Lands and Tenements are given to a Man and. Lit. 14, 


his Heirs of his Body begotten; or to a Woman and the Heirs of 
her Body begotten. In this Caſe, it is called a General Tail, becauſe 
whatever Woman the Man taketh to Wife, the Iſſue may inherit 
the Lands; and whatſoever Mag the Woman taketh to Huſband, . 
the Iſſue by any Huſband may Mherit; or if ſhe has divers Huſ- 


bands, and hk Iſſue by every one, they may inherit one after an- 
other as Heir of her Body, Special, is where Lands and Tene- Lit. 16. 


ments are given to a Man and his Wife, and to the Heirs of their 
— Bodies begotten. In this Caſe, none ſhall Inherit but thoſe wat 

re begotten by him on that particular Wife. 1 

IF Lands and Tenements are given to a Man and bis Wife, apd 10 
the Heirs of the Body of the Man, the Huſband hath-an Eſtate in Lit. 26. 
General Tail, and the Wife an Eftate for Life; becauſe the Word 
Heirs relates generally to the Body of the Huſband. And if the 
Eſtate is made to the * Huſband and Wife, and to the Heirs of the * Lit. 23. 
Body of the Wife by the Huſband begotten, there the Wife hath an 
Eſtate in Special Tail, and the Huſband for Term of Life, becauſe 
the Word Heirs relates to the B Body of the Wife to be begotten by 
that particular Huſband, - But if Lands are given to the Huſband 
and Wife, and to the Heirs of their two Bodies; both of them have 
an Eſtate in Special Tail, as hath been ſaid; becauſe the Word Heirs, 
or the Inheritance, is not limited to one more than to the other. 
Therefore by obſerving to whom the Word Hezrs relates, whether to 
both or one of them, you may ſee where the Inheritance is lodged. 

Theſe-Eſtates of General and Spectral Tail are only. mentioned: in 
the Statute of Meß. 2. chap. 1. But there are other Eſtates-tail * Lit. 21, 22. 
within the Equity of the ſaid Statute, As if Lands are given to a 
Man and his Heirs, Male or Female, of his Body begotten, the 
Iſſue Male or Female ſhall only inherit according to the Limitation 
and the Will of the Donor. By Vertue of the * Statute the Daugh- * 2 Int. 24. b. 
ter may be Heir by Deſcent, tho there is a Son. But in Caſe of a 4 ® 
— the Eſtate will go to the Son, | who is the right Heir in 

Here there cannot be an Heir Female, where there is a Son. 

1 Bends doth not aſſiſt the Daughter in Caſe of a Purchaſe, but 
only in a Gift. And there are many other Eſtates in Tail, by the 
Equity of the ſaid Statute. a 

If Tenant in Tail General or Special dieth without: any Iſue, the 
Donor or his Heirs may enter as in their Reverſion. For in every 


Gift in Tail, the © Reverſion of the Fee- ſimple is in the Donor. 5 Lit. 18, 19. 
3. All Lands of“ Inheritance, and all Inheritances favouring of * 1 Ind. 19. b. 


the n may be Entailed, as all Advantages and Profits whatſo- 2% * 


ever 


7Rep. 33, 34+ 
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10 Rep. 87. 
4 Init. 87. 


b Duke of 
Norfolk's 
Caſe, Fol. 27. 


© x Inſt. 60. 
a & b. 


e's 
Compl. Cop. 


L 47+ 45, 53: might have been before the Statu 


3 Rep. 3 
Contra, 


3 Cro. 42. 


2 Saund. 422. 
3 Lev. 327. 


44 Inſt. 206. 


© Lit. 13. 

1 Taft. 19. a. 
327 a. & b. 
2 Inſt. 233, 
334- 


F i Toft. 19. b. 


ever r ned — of Lands, chick Coca Lands of xertain:Places. 
Therefore Reits, Eſtovers, Commons, c. Uſes, Offices, Digni- 
ties, Which concern certain Lands or Places may be entailed. an 
If the Grant of the Inheritance be merely Perſchal, or to be exer- 
ciſed with Chattels, it cannot be entailed. So a Grant of an Aunuity 
to a Man and the Heirs of his Body is void. £ A Leefe for News to 
a Man and the-Heirs of his Body is void ; ¶ The Limitations only in 
theſe Caſes are void.] For the Chattel cannot be turned i800 an In- 
beritance. Yet it is commonly aſſigned in Truſt, that the Truſtees 
ſhould permit the Iſſue in Tail, Gc. to receive the Profits, Which is 
an Entail in Effect. But if a Leaſe for Vears comes them to/be li- 


mited in Tail, the Law allows not a Preſent Nemainder fo be li- 


mited thiereoh.. It will allow a future Eſtate ariſing upon a Con- 
tingen 75 and to wear out in a ſhort Time. Copybolds-chnbot! be 
entailed by the Statute, Vet Cuſtom co·· operating with the Statute, 
velll make an Eſtate-tail, if not 


om only. For the Cuſtom 
It is not ſufficient Proof of 
boek Cuſtom,” That Lands have — granted to Many and the Heirs 
of their Bodies; for that may be a Fee Conditional as it was at Com- 
mon Law. But if a Remainder hath been limited and enjoy d, or 
if the Iſſues iii Tail have avoided the Alienation of the Anceſtor; &c. 
ſuch are good Proofs of an Eſtate-tail. As Copybolds by Cuſtom, 
may be intail*d;' They may by like Cuſtom be cut off by Surrender, 
[dee Of a Common Recovery, Thup. 3. Fot. 
A Fee: ſimple may be mie ty Act een I. ec 
Before the Statute: of West. 2. chap. 1. or the 13 Ed. -1cichap.. 1. 
All Inheritances were © Fee- ſimple at Common. Law. [See: the Pre- 
arnble of the Statute;] For if Lands were givencto; a Man and the 
Helrs of his Body, Sc. It was interpreted to be a' Fee- ſimple pre- 
ſently by the Gift; Lyon Cinditivie that he lud Iſſue. And io If he 
had. Iſſue, the Condition was ſuppoſed to be perform'd for three 
Purpoſes, (vix.) To Alien andidifinherit the Iſſue, and by the/Ali- 
enation to bar the Donor or his Heirs of all Poſhbility of -the Re- 
verſion; To Forfeit for Treaſon or 'Felony ; To Charge: with Rent, 
Common, Se. _ eng: * hdre peer wry ae 


[I : NO To 1 


y welt. u. al 1. De Donis | dondiicnaliats The: Thtention 7 
the Donor is to be bbſerved, as that the Tenant an. Tail n nat ulien, 


 forfiin or charge it longer than for | his an: Life. Fints; hereafter 


fo be levied, fo be uli. N F 3p of this 1 Inf 
333, Se] 13 07-2 | 1 0 ref} 2000 no o SM 4 


. IPs 
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But daily 1 ſhewed; that — Contentian and Mi 
chief had crept into the Law by entail'd Inheritances; f as Frauds 
to Farmers, Creditors, Cr. Sons became diſobedient, ven they 
found they could not be diſinherited. ¶ Therefore ſee che 4 H. 3. 
cbap. 24. and 32 H. 8. chap. 36. and of Fines, Book 3. chap. 3.] 
Subjects alſo that were Owners of entail'd Lands, were leſs — to 
commit Treaſon. ¶ Therefore ſee the 26 H. 8. chap. 13. and of 
 Forfeitures Book 4. chap. .] Men that had entail'd Lands could 
not make Tmprovements; How when the Owner had only an Eſtate 
for Life, none would give a Fine of any Value for a Leaſe of it, nor 
* any great Stock upon the Land, that it might yield an improv'd 

Rent. 


Chank Laure England. 


—_—_—— fee the za H. 8ibchog. 26 and of Lagen Beok 


a. rap Sant 11 baphtvH Wel 10 died 5) 1270s. wid 

See 33 H. 8. chap; quu2TyhElie, chap. x. Conctrhinge 
ds of Tenants in-Tuil, as liable tothe 7 s Debtsz or ſaleable 

for the Arrears of the King's Officers! 1 01 464,16 Haschloll SS”. 

But notwithſtanding i the many* Naeh and Inconvenienees o ö 

Entaibdi Eſtates; andi the Statuſes before-mention'd;' and Fine and 

Recoveries to dock Entails; there are Methods: found out in Secttle- 

ments to ſimit Eſtätes, that no. Lawy or Statutes can reach or alter 


them, except a 1 Ae. of Parliament is made for that Pur- tt Pal x4 

0b O 23 om 91693 bur „ui Rae dei to.baod 3 
{:Hitherto I have feld forddrwhanof Eſtates of Inberinance; next are i bi? 
Aa er, OT for Term . e St ws & * 2 Ts 1090 134 0-9 
11 W "a 1 . Avda 2 4 o p NN | N N VM. Gadd i 911 


- JIE: An Eſtate in Tail, Aﬀtet Poſtbility of Ave Mitine, is where Of an Eſtate 
Lands and Tenements are given to 4 Man and fis Wife in ſpecial Poſtbiliy, | | 
Tail, and the Survivor hath an fate in Tail when there is no Po- Ke * | 
fibility of Iſſue. If they have: Iſſue and the Iſſuel dius without Iſſue, «Lit 32. L | | 
ſo that there is not any. Iflue' alive which may inherit by Force of * 9 1 
the Entail, the — of the Donees hath an, Eſtate in Tail after f 
Poſhbility; Sc. O None can have this Eſtate: but one of the Does, "Ti 34: | 


or a: Donee in Special Tail; for a Donee in General Tail may . 11 Rep. 3e, 
Poſſibility have Iſſue. And the State af this Tenant muſt be created * 


> 


by the Act of God, -(v/z.) by Death of every Party without Iſſue/ 
and not by Limitation'of the Pu „or by their own At. 1 

By Reaſon of Megs CI, © This Ar or never 0 
ern | | | E 10 5 D Pa + ih | il 


Jo v7 | a, T 

IV. An Eftate by Goth of England is where a Man takerh : 2 1 y Of an Eftate 
Wife ſeiſed in Fee- ſimple, or in Fee-tail General, or ſeiſed as Heireſs . 1 
in Special Tall, and hath: Iſſue by her Male of Female born alive , 15. 35. 52. 
(not rip'd out of the Mother's Womb after her Death) evidenced by z , _ * 
Motion, Crying, &c- which by any Poſſibility may inherit, and the 3 IT 34. 
Wife dies, and the Husband holdeth the Land during his life. This 
is by the; Law and Curteſ of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the . A Common San 
Number, Be. 11826 8163.1 10} T 5 

e K Miao-thalli.notibe/Denant By the Carte of « bare Right, Title} *F-N-B.149. 
Uſe, or of a Reverſion or Remainder! expectant upon an Eſtate * (4 * a - 
Freehold ;. unleſs the particular Eſtate is determin' during the Co- 
verture; nor of a Seiſin in Lau. But if a Wife dies before a Rent in 
Fee becomes due; or, in the Caſe of an Advouyon, before the 
Church becomes void, the Man ſhall be Tenant by the Curteſj, tho 
the Wife had only a Seiſin in Law; becauſe he could by no In- 
duſtry attain unto any Kune Scifin,// A ance owes apc is nn: W A1 
other Caſes. 1 nem.) 

Four Things muſt concur to nine an 1 by dhe (viz;) * 1 Inſt, 30. a. 
Marriage, Seifin of the Wife, 1ſue, and Death of the Wife. 

v. Of an Eſtate in Dower, 1. Its Definition and Diviſionl Of an Eſtate 
2. Abo may be endowed? 3. Wan 9 70 hop? - os of Jon, A 
which ſupply the Place of Dower, | ols 1:31.33 - 

1. An Eſtate in f Dower — « Mai is ſeiſed of Lande and "Li 36. 
Tenements .in Fee-fimple, _— 8 or- as Heir in- Special 11 1 oo 
n Tail 


yg 976% y we h tr of . * 


v4 7 — ——— 
— 4 . — I l 1 —_ _ Z 
———— . 


wo ——_——_——_ ——_ , 


+ — 


=> — 


— Az E 
— ae — * 
rr 


—üä—ä _— 


— 
——— — - - — 
r . ²˙ A AGE. 


— LE — — 
— — 8 — 
_ OI 
— 


— — 2 7 
= x Arms ings 4 
2 , 
PEST p ABER SS 


® 


— — 
— O 
— 2 — 


OE er ed — — Oy 72 3 — — 


* 
— —Bᷣ- — — 


b 1 Inſt. 32. (vis) Marriage, tin, and 


103 Hm: uren, of ITY Book l. 
Tad aud marties;a Wife and dies And, che Wifey by be era 
Law, after the Death of her Huſband, hath, during be: Las — 
thitd· Part of ſuch: Lands and Tenements a were her uſband's 
any Tune during the Qoverture, whether ſhe hath Ache by he 
Huſband or no; W that ſhe be above nine Vers of Age at the Time 
' 1 Inſt. 31:2 of, the. Death of her Huſband.. Das, ot Dower, fignifying in a 
vulgar. Senſe, the Eſtate which * Woman brings in Marriages! or 
het Maxrriage- Portion, is of ahother Nature. 
.»Three Things do entitle to Dowet, as appears by this Defaition; 
and the Death 3 2 band. The 
a. Ee b. Bond of Marriage muſt continue, and there muſt be no Divorce 4 
Pr. Vineulo Matrimonii. A Separhtion d Med & bord onlyf doth 
Ch. 111. not deſtroy the Bond of Marriage. ¶ But ſee, 1 Noll A ο˙ο., g 
and How Marriages may be diſſolved, Book 1. chap. 6.] A Wife 
de Fath may be endowed, if the Huſhand Gen e the. Dividice. 
Concerning the Sriin; the Wife (ball; be endowed of a Seiſin in 
1 «tak 51 Lau, of ple wine ih Huſband has only a Right. as well as hre 
9 | bead Seiſin in Ded. For it lieth nat in the Power of the Wife 
' to briog it to am actual Seiſin a8 8 Huſband, when he is td be Te- 
nant hy the Curteſy, may ih moſt Caſes. It is net neceſſary that 
laßt 32.2! the, Seiſin ſuquld fconts rue during the Cyverture j for if the-Hufband 
alirngathe iLands,«&c,) yet the Woman ſhall be endowed. But the 
« Lit 44, 45 Huſband malt bosf- Sal 6 ſeiſed and het as Jointenant at the: Time of 
r Inf. 31. P. big Death for then Survivorſhip will take Place. If there ate two 
Jointenants id Fee and one maketh a Feoffment in Fee, his Wife 
ſhall not be endowed. Of a Seitin for an Liſlant a Wife ſhall not 
be endowed ; as of a Scifin of a Conuſee of a Fine that grants and 
renders to the Conuſor, the Wife of the Conuſee ſhall not be en- 
6" 7 dowd... 80 I a. Truſt-Eſtate be deviſed to the Huſband and his 
'" Heirs; and he dies, his Wife canndt be endowed of it. Ca. Temp. 
- Lord: Talbot 138, Sec. 80 if ſettled in Truſtees: before Marriage, 
for him and his Heirs. Pr. Cb. 336. 2 Williams 640. But if 
a2 Huſband ſeized in Fee mortgages for Vears, marries and dies; his 
Wife fhall be endowed. 1 #ilhams 12 1. And. a Truſt- Term for 
Years ſhall not, in Equity; hinder Dower. 1 Villiams 137. Pr. 
Cb. 2181. ct. 2 M illiami 646;-acc.' Equity will not ſet aſide 
a Term for Years, N of a Dowreſs, againſt a A NN : 
- * Oth&yaſe of a Joint againſt an Heir the Dowreſs may be 
let in. Pr. Ch. 65, 133, 241. 2 Williams 639. But not where 
ſhe has had a nt, at Law, with a Cefſef Execid id. Pr. 
Cb. 9 A Dawreſs has a Right. to redeem a Mortgage, and hold 
over till ſatisſiedl. Pr. Cb. 137. S. P. Or keeping down a Third 
of the piped: her to Der of the Ei of N 
2 Villiams 632. 
8 1 37, tec. , . Lattletan — 0 foe Kinds of Dower, (ua.) —.— by 
24 31. — Law; by Cuftom ; Dower ad Oftium Ecclefie; Dower 
ex Aſenſu Patris; and Dower de la pluis Beat, (i. e.) Of the 
28 fair of the Wb Sc. Nat de two my ep oy in 
1 175 54 2. 5 Tbe Wie of an Ideot, Non Campos Mentis, as one Oe d 
2 392. b, or Attainted of Felony, Treſpaſs, Heraſy, Præummire, may be en- 
Adaowed. But a Wife of one attainted os. High Treaſon ot Petit 
25 2 Es canndt be n 8 5 & 6 Ed. 6. chag. 11. 


| 113 nor 


Craoct! 0 Laus of England. 1. 


n =Y — — -. a" _— -. a 2 —— + — 


bor abe Witt f a A let not an Mliet Wife, except in Cue N | 
the King; [Ser of Subjects, Book 2x4" 6bap! 3 one} not a * 
that 3 is a Jour if the Fuſband is a Chriſtian; 


anon vw 9 et ap das Hons ate wird gh... 


Weſtm."2, chap. 34. or 1 Rd 3. 50 5 Elopes as fo 
Fg 4 nd, (i. e.) . Eq Wi * e e 
E coith the « Adulterer, "ſhe ball ſe ber = Saw une re 
Huſband willingly without | aftical- Coercion be rerunbiled to her? 
and prriit ber to cobnbit with in _ 2 . 435. W\ 136.1 Wa Y 
„un arr lat Adres * (\ Tar. ene ss 0 A Th 

3. Now I coms to hem. Of wier, and Bw a Wife way be wi 
dowed.\ WAN N ̃ A „A Lot M WS 1 1 ICN N. AKN 

A Wife may be endbwed of the principal \Mefſirape, (not 'of ofa * ſoft. 31. b. 

Caſtle for Defence of the Realm) Lands and Tenements, and of a 1.0 
Reverfiow-upon ai'Leaſe fot Yeats'before Marriage, und of the Rent, Finch . 

where the Eſtate is: diviſible by Metes and Bounds: But not u upon 4 Ts = 

Reverſion on a Leaſe for Life. made before Marriage; fot o ß 

that the Huſband. has neither Seiſiti in Peed or aW. Wis no Di- 

viſion'\can be made; 2 Woman muſt be endowed of the Thing in-a 

ſpecial Manner, as of the thitd Preſentation to an Allvowfoir the 

third Tbll-Diſii of a Mill; of of che Mill for every third Month 
of the third Part of the Profit for Stallage, and of che third Part of 

a'Fair(z of the third Part of the Profits of the Office of MaryBialſes'; 

of the third Part of 4 Gaol, a Park, a Dove-houſe,”a Piſcary f the 

child Part of the Preh of Courts; the third Batt of Fines, Tiefe, 

Rents, Tithes, (as of the third Sheaf) of the third Part of Com- 

mon certain; but not of Common without Nutflbet in Groſs! for 

then the Land would be doubly charged; nor of an Aniwity, for 

that doth not iſſue out wo aces or Toben Lee more in 3 
Definition of Dover. ]. gs | 

N 464 of Coen are wette geen Cuttor 14 N Rep 45, 


There muſt be an 4 eee of 1 Dower at he Chinon n 11 
either by the Sheriff, by Virtue of the King's Mrit, or elſe by the © datt. 30 b. 
Heir or other Tehant of the Freehold, by Cotiſent or Agreement: 
amongſt themſelves. The Wife cannot Enter into her Dower, but 
muſt Tre? the ſame by dur by Dower. de of a Fointure 
infra.) © 5 

Ok Claim by Dower at Cochmoh bur ſeldor tuippetis ofpblial- | 
ly upon great Eſtates, by reaſon of Jointures. [ See Magna Charta, 
chap. 7. The Statute of Merton, or 20 H. 3. "chap. 1. Met. 2. or 
3 Ed. 1. chap. 48. 2 2. Or 13 Ed. 1 . 4. 27 H. 8. 
ehap 10. 1 Ed. 6. cbap. 12. 5 Ed. 6. 2 

Theſe two laſt Eſtates (uus. by 2 
Eſtates: for Life; and do arife after the 
Inheritance joined with a Freehold,” 

4. A. Jointure is a competent Livelihood of Freehold Licks ot * 1 Inſt. 36.b. 
Tenements, Ge. for the Wife, to take Effect prefently in Poſſeſſion 4 Rep. 2. 
or Profit after the natural Death of the Huſband; for the Life of 
chat Wife at leaſt, if ſhe herſelf is not the Cauſeof the Determina. 
tion of Forfeiture of it; as Where the "Eſtate is ſettled Durante : rep. 3. 


Viduitate, 


wer) are Special . 
th of one that hath an | 


e whe | — 


rr * 


1 and ſhe Warries, Me. This Defidition of a \Jeintre- 1 
made with Reſpocr toi the Statute of 27 H. g. hap. 4 10fA- £ 

ifi 6 Bi Dada Hogs i: FE 6 24 py 

For by the Statute of 277 H. 8. chap. 10. F. 6. Where an Eftate is 

made in Peſſeſiun or ie to Haſband and , and bis Heirs, ur to 

the Heirs f their. tu Budies, un one off their Bodies, or to them for 

their Lives, ar for the Wife's Life, for ber Fainture ; in any uf\theſe 

Caſes, ſbe ſball not haue Dorner, Hyuubeit, upon a lawful Eviction 

of DET be ſhall, be\endewed. — o the Rute — 

Lands, whereof ſhe was Doewable — the Common 


7100 Foimrare rberng. made after Marridge: the . Jener le 
— s Death) may refuſe it, and betake- herſelf to ber Dower ; 


| K. fuch Fointure/be made dy det of Parliament 1 * SVV Ii 


: 3 Jo bs ,anmonsT bas bard (tles ach do nn i oll 
Now to the waking ofa perfect Jointure within this gtaute f- and 
11nd. 36. b. to har a Claim bf. Dower, Si, Things are to be obſerved. 
4 Rep. 1, Ae 1, Her Jointute by the firſt Jimitation. is to, take Effect fbr bet 
Life in Poſſeſſion or Profit, preſontly after the Deceaſe of het Huſband. 
2. It muſt be for the Term of hen own Life, or a greater Eſtate. 
Bot it may be limited to continue no longer than ſhe retains a 
Widow, Sc, or while ſhe forbears to do any Act in Her own 
Power: 3. It muſt be made to her (elf, — no other in Pruſt 
for her. 4. It muſt be made in Satisfaction of her whole Dower, 
and not a Part of it. g. It muſt be expreſs d to be in Satisfaction 
of her Dower in the Deed or Deviſe. 6; It may be made cithef be- 
fore or after Marriage. If made before, the Wife cannot Waivenit, 
and claim her Dower: a the aer Law otherwiſe, if! it is made 
after Marriage. 10 10 : duo 5 374 Di 146 D 13 1911; 
b Coke's This Statuts. docg not 1 * 5 Copyholds; beute mem of 
Compl. Co- —= are warranted by ſpecial Cuſtom only; as bath been ſaid. 
7. 5. „All other — Lieu of Jointure, are Jointures att the 
en Law, and are no Bats to a Claim of Dower. A Jointure 
ilnſt. 2 — b. was no Bar of Dower before this Statute. For a Right or Title 
4 Rep. 1, lte to 4 Freehold” cannot be barred by e of a collateral Satiſ- 
15 faction. But, Dower may be releaſed, gDd wee... 
If a Jointure is made If Lands, according * the Statute, -beſote 
the Coverture; and after the Huſband and Wit aben them by. Fine, 
ſhe ſhall not be endowed of any other Lands of her Huſband; other- 
wile, if the Jointure was made after Marriage. 
2 nuf. 36. b. The Wife may enter into her Jointure after the Death of ther 
37-2 Huſband, and is not driven tO a real Action, as ſhe is to recover 
Dower at the Common Law. Neither ſhall. her Jointure be for- 
feited by the Treaſon of her Huſband, as in the Cale of Dower. ; 
| Notwithſtanding her Dower ot Fointures the. Wife ſhall have all 
1 Inſt. SY her f Chattels real and Bonds again, unleſs ber Huſband altered the 
W Property in his Life-time. ; Allo, ber Proportion of Chattels real and 
Wm upon an Adminiſtration and Diſtribution, if the Huſband 
dies Inteſtate; and like wiſe all convenient Apparel ſuit ble/1 10 her 
Character. [See of Huſband and Wife, Boos I. chap.'6. 1 
|» [See Eftate for, Life, inſra, and Payment of Rent, 5 2. Oy 


* „ 


In Caſe where a. Weman that is Tenant in Dower, or that bath a 
n ſoweth: tba Land ad dieth,  &c.:; ¶ dee alſo the 11 0 7. 
* IEP bY | 4 5 C . 


2 III hs edt 


Gr 1. a. Tow of lghand. = 


chup. 2 0.” Whereby certain Alienations made Oy the wiſe Ip the 
Lands, of her rr ſhall be veick! Fer J Sch ov. 
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vi. An Eſtate r . Life is when dne bach Lands ind: Teriajibrith +5 9 
{de Term of his own Life, or the Life of another, or for the Term Lit. 56. 
both of his on and another Man's Life. But an Eſtate för a t Inſt; 41. b. 
Man's own Life is higher than for another's Life. An Eſtate made i Rep. 140. 
to One and his Heirs, during the Life of Another, f is but an Eſtate 
for Life. i 2043 S790 + 15 3 8 J 97! | | I. 

He chat bach an' Eltate for Term of his on Liſe, or the Life 1 $76 
of another, hath a Freehold, and no other of a leer Eſtate hath a 
Freehold; but they of a greater Eſtate have a Freehold, as Tenant 
ig F ec-ſimple, Fee. tail, Eſtates by Statute - Merchant, Staple or Ele- 
git, are but Fg] cee of Eſtates by Statute-Merchant, St taple, * 1Inſt, 43. b. 
and Elegit, peſt; and ſee of Octupancy, cap. 3.] © * 

er Le ee * Life may take upon the Land demiſed feaſona- | 

ble Berne unleſs be is feſtrain d by ſpecial Covenant or e 11. 41. b. 
ment. 1 Wie of 6 oe chap. 2. and of For ferture' in e, 
ch * 7 1A 

17 1 to grants an Eſtate to cher, Quan din fe bone Nerd, 
or ſo long as he thall dwell in ſuch a Houſe, or to a Woman Dam 
ola fuerit, or Durante Viduitate, or for any like uncertain Tithe; © ; Inſt. 42. a. 
in all theſe Caſes the Leſſee hath an Eſtate for Life determifiable; Inf. 391- 
[But ſee of Eflates deviſed to Executors ; of Fader by Statute- Mer- 
chant, Staple and Elegit, poſt] 0 

A Grant of Lands, '&c. without erptehg g any Eftite; is a Grant 
for the Life of the * Teste. 80 a Grant for Term of Lite; generally, . Inſt. 78 a. 
without mentioning for whoſe Life, ſhall be conſtrued to be for the 
Life of the Leſſee; for the Grant ſhall be taken moſt ſtrongly againſt 
the Leſſor. Otherwiſe if ſuch a Grant is made b Tenant in Tail; 
for then it ſhall be taken for the Liſe of the Leer, to Peevent In- : 
jury and Wrong. m 

A Leaſe for Ninety-nine Years, &c. determinable vpon a Life or 
Lives, is not a Leaſe for Life of Lives! or a Freehold,” but a Leaſe, 
for Years, or a Chattel determinable upon Life or Lives. © 

If Tenant for his own Life, or the Life of another, ſows the $ Lit. 68. 
Lands, and he dies, or Cefuy que vic; (be for whoſe Life he hold- 44. 55-b. 
eth) dieth before the Corn, Cc. is reaped; his Executor ſhall Have L Tar Inſt, 81, 
the Emblements, (i. e.) the Profits of the e Land; for his Eſtate was 25. 
Uncertain and determined by the Act of God.” But he ſhall not 
have the Graſs, or other Fruits, if they are not ſevered, becauſe 
3 Parcel of the Inheritance. If the Eſtate is in the Hands of 

ndertenant, and the Tenant for Life dies before the Rent is due, 
he ſhall not have the Rent. See of Payment of Rent, chap. 2. pot] 
And ſo it is where any one hath an Uncertain Eſtate, as Tenant in 
Tail after Poffibility of Iſſue extinct, Tenant by Carteſy, or in 
Dower; for theſe: are uncertain” Eſtates 455 Term of Life. Here 
the Law gives to the Party, wheſt Night it is, free Ingreſe, Egreſs 
and Regreſs to enter, cut down and carry away the Corn. But if 
a Woman Copyholder that holdethi Lands during het Widowhood, 
ſoweth the Ground, and taketh Husband, the Landlord ſhall" have 
the Profits; becauſe the Eſtate was determined 'by her Þ-own- Act. d 5 Rep. 116. 
And fo it is if a Tenant determines his Eſtate by his own Act, as f. 55 A 
M m by 


— * 2 ——— OS 


An ; Iuftirme of the 


l 168] mitted to any Benefit, - 7 


b Forfeiture, Ge. Le that entereth for the 2 Gc. ſhall 
by the Corn. But if a Leaſe be x made to Baron and Feme, (Hu- 
band and Wife) during the Coverture, and the Baron ſows the Land: 


and after they are divorced: a. Vincuk, Matrimaniz; the Baron mall 


2 


Fac 5.06 Fn becauſe the Judgment is the A of th Law. And 

1 Caſe-of the eee if ſhe ha ed for one 
E. and 1 Leſſee ſ N d, and. JE; it Woman Copy- 
holder takes Husband, yet the Lee dal Corn; for kh 


Act ſhall not prejudice a third Perſon. Ts — there the Di 
where the Eſtate is determined by pne's cum Rt, the Act c 
Lau, and the Act of a ranger. A cho 

.A a for Life is not ſaleable by the Sheri pp po e 2 


Debt, may extend the yearly. Profits to * the Debt FT 
| DIA reds of Iſfues, charges "Is whole Inheritance ce z ber i 


the Reverſioner: Becauſe Servi ; A a. Charge upon 
1 r e rig upon Jo et 
with it; - 1 Raym. How an Eſtate — 
feited, ſee Forfeiture Dk. thap. 7 Fn An 1 for £3 
Lives granted, to A. his Executors and Adminiſtrators, is a Perſo! | 
Eſtate, and will on As Death be liable to all his Debts by Simple 
; Contraſt, as a Leaſe. for Years would be. 2 abr. [fee Hook: 
2. alan, 3. ON 1. une 6 N. 54 55 211? edt! "= ? i = 


0 the 28 H. 8. "chap. 5. 6. Fm ee, 


Res any of his, 45, So 

an Charges HP 
make and declarerthe 
upon the [aid Glebe 2. fo manured and Orme at their Brake os: 


and hn, Ne * WI | 8 . 


Thie Act does not 3 to | Glebe, Lands in UE PIES a 


Tenant, manured and fora, PONG: lee Paywent. of a Rut. 
F As tor” voidi Revorres abe 
7 a 
by Colluſion of e for . Sc. ing 
the11g, Cr. g. chaps 6. Ie Per Li 
arr ue ink ye ey Lorne ths 
4 in this 1 far ſeven Tears together, and 20 fufficient Proof, is 
ade of the ro of ſuch Perfan, in any Aktien | commenced, for 
HP che Lands. 2 4 the Life of fuck, 1 * then ſuch 
Perf, SEE Lands were 9 55 all be. acc 486 


9 pb Nn are to 


* 


* the el 12 an Him of io way be. « hou fr 
Rent upon v Leaks or Lf aaa pas ae Jr T. . * 
; e ae, 55 eu S: 4 od 9305599 25 | 
| 2 2 £5 Ns v1 Va yr ret 0 178 T 8 T wy "Naw 
va T4 TY; | 
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unn, Tur f Egünd. * 


9 * — —ů—ů— 
- 


ile dd g2r0 l opti legs lo [87 ads. 38 mid on bloH 

f nf [ * w. folldw Eftates leſs, than 4 Freehold. . TSS 13 5:18 15 $61 

2 VII. An Eſtate for- Ttars, of {Venaricy for 'Veark) ie ere Goran Eſute 
Man lettech Lands vr Tenements to other for certain Perth 0p er. „ 
Years;///A Tonant for“ Half a Yeat, or a QuaMter!of u. Vear is 8 > 156 7: 
to be a Tenant, for Tea. The Temant (or his Dxechtors dt AdL. 1 Inf. 54. b. 
niſtrators; if he dies) may preſently eiter by Force of che Life Lit. 66. 
tho' the Lefior fliezg:/andthen he 18 poſſeſſed: (ach felſed) of 4 Term Aut. 46. b. 
for Vears. Till Entrys he cannot take a Reteiſe do inereaſe hi? f 
Eſtate; excłpt upon the Statute of Utes, 27 H. See 10: Bur 
before Entry, he may grant his Intereſt to another but not Lurrenis' Foal 
der it, ot have an Action on of Trespa !̃!! )! 5107 246 
A. Jm (Termnines) doth not only Ggnif the Lumitadon of 6436. 154 
Time, but alſo the Eſtate that paſſetii for that Time: Thus If 4 * Iſt 48. b. 
Man makes a Leaſe for Twenty-one Years, and afterwards maketh 
a Leaſe to begin after the Expiration of that Term of Twenty<one 
Years; if the firſt Leaſe is ſurrendered, the ſebond ſhall begin 
ſently,z not if the Words had been After the End and Expiration © 
of Twerty-dne Years, without mentioning the Term; which fignifietty 
the Eſtate or Intereſt. 806 that there is a Difference betwixt Ter. 
minis Annorum and Tempus Amnorum.. But a Diſpofition of * Furt 1 Inſt. bh v. 
of the Tetm is not the Diſpoſition of the whole. 

Tenant for Vears hath but a Chattel teal! Lee ef Eher tp 
Giod? and - Chattels Ptſonal, Book 2; chap.” 5. ] Therefore it is not 
inheritable; but goes to the Executors or Adminiſtrators/ Neither 
can it go in Succeſſion, in caſe of a ſols Corporation, as 10 4 Biſhop 
and bi] Succeſſors. [See of Corporations; Book I. chap. 8.] 

An Eſtate for teri Thouſand Years is not a f Freehold, or of ſo * 1 Ind. 6. b. 
high a Nature as an Eftate for Life, It is but a Chattel, and en- | 
not be entailed. [See of Fre-tarl ante... Ang 

14 2 Tenant for: Teim of Veärs u thre the 1200 tha Un hm «Lis, 3 
ends. before. the Corm is ripe} thb Landiord ſhell have it; whleſs it 
is covenanted betwit them, that the Tenant ſfialf Have his Ways 
going Crop, It was his Folly to ſow che Ground witk Corn, Sc. 
when he knew that his Term would expire before the Cofth." Sf 
was tipe. But where the Leaſe for' Years depends pon ah ace vr Inf. $6. . 
tainty, as upon the Death of Tenant for Lite who fhade it, ot of | 
a Hofhand feiſed in 1 t of his Wife, Ge. there the Tenant fer 
Tears ſhall havs the Ves if 'thbre is Lene for Years 
i Codition;. that if he doth Waſte, Oc. His Eſtate (lt ceaſe; 12 Rep. 115. 
ſows (le Land, and after does Waſte, the Leſſor ball have che be. 55-Þ 
Corn. „ 

Exery Tenaut foe Veard/ as well. as Teiant for! Like; bath Keke 
dent to his Eſtate three Kinds of * Eftovers. [ B Chun of Elo * b. 
vers, Rents, ay Dane, Fn. 2. and Forfer ture by Hafi, bop. 


"Be Sheri 00 el « Ten be Years) for Dee; by Wrie of .. 


Execution upon a Judgtnent im the Life. ine ef the Owner, or 
When iti is its the. Hands of Exrtutbls or Ativiniftrtors! ! 2 


Leaſes, Book a. da- 3. and of Botebthott, Brat 4. chip. M 


vim Am Eſfate 1 Wil; (ora © TYhanty af WII) it Wbefe rade, Of an Eſtate 
and: Te enemente are let by one Man to FRE to Habe and to) at Will. 


Ho d Li. 68. 


4 


136 dir Ee of whe Book Ib 


"Hold to "I at the Will 1 of the Leflor. By 2 of this Leaf 
the Tenant is in Poſſeſſion; but he hath no tin or ſure Eſtate, 
tho Chattel. redl y ſoy that the Leſſor orf Landlord may put Him 
e out at hat Time he pleaſeth; except that by the Cuſtom of * Lon 
Adam @ Tenant at Will under the yearly Rent of (forty Shillings; 

 . | : ſhall; have a-Quarter's Warning; and Paying above forty Shillings, 
lk have half a Year's Warning. But it is regularly true, that 

+ 4 Inſt 55:3. eyery; Eſtate at Will muſt be at the Will of *. both Parties, (Lands 
lord and Tenant)-tho' one Party is only named. Vet if the Tenant 

© Lit. 68. at Will ſoweth the Land, a the Landlord before the Corn is 
„ ripe, or when it is ripe, putteth him out, the Tenant notwithſtand- 
ing ſhall have the Corn, and ſhall have free Entry, Egreſs and Re- 

1 to cut and carry it away; and ſhall/ not be forced to bring 

wil 1 Action for this, becauſe he knew not at what Time the Land- 

lord would enter upon him. But. tho' the Tenant muſt have his 

Corn, he ſhall loſe bis Fallow and Dung carried forth. So it is if 

25 Rep. 116. the Tenant at Will ſets or ſows any other! Annuul Profit. But if 
x Ioſt. 55. d the Tenant plants Trees, ot ſows the Ground with Acorns, Cc. 
there the Landlord may put him out; becauſe they will yield no 

preſent annual Profit. And ſo it is, tho he improves the Graſs by 
.. » Compoſting, ſowing Hay-ſeed, Ge. becauſe Graſs is the natural Pro- 

fit of the Earth. And all this is proper to every particular Tenant 

that hath an incertain Eſtate. But if the Tenant at Will ſows the 

Ground with Corn, Cc. and after he himſelf detetmines his Will, 

and refuſeth to occupy the Ground, the Landlord ſhall have the 

Corn, becauſe he loſeth his Rent. ö 

* Lit. 69. ' Alſo if Tenant at Will of a Houſe is put out, he Chall have: 
| free 8 Egreſs and Regreſs, and reaſonable Time to remove his 
And whe ren 

2 oy to leave it in Repair, as Tenant for Vears is. 
« Lit. 72. The Landlord may feſerve an Yearly = Rent upon a Laa at 
l — hs Will, and diſtrain for the Rent behind of Common Right; or he 
Fe may, have an Action of Debt, at his own Election. 
If Tenant at Will commits voluntary Waſte, it amounteth to a 
Determination of his Will, or that he will hold the Eſtate no 
longer. For when Tenant at Will taketh upon Himſelf to do ſuch 
Things, which none can do but the Owner of | the Land, This: 
amounts to a Determination of the Will and Poſſeſſion. {See of 
Leaſes, Book 2. cbap. 3. and of Action of Waſte, Bool ali: chap. 4.] 
Hut if an Eſtate is let at Will upon Rent payable at a certain Day, 
-- i the Leſſee at Will cannot determine the Leaſe, before the Day of 
Payment to the Prejudice of the Leſſor. [See the 29 Car. 2. chaps: 3. 
What Eſtates in; Lands, &c; not! yu. in r 2 be eee 


6 .24 2 - <A at Wb] | ſes 


Of an Ee IX. An Eftate at 8 is r one comes on an u Eſtate. 
EEK or, enters by a lawful: Leaſe; and keepeth his Poſſeſſion after his 
: Leaſe,is expired, and ſo holdeth over by Wrong; as a Tenant for. 
Term of Years. holding oyer his Term, Ge. Tenant at Will is al- 
ways by Right; Tenant at Sufferance always by Wrong 


By; the 6 Ann. chap. 19. Ferſins, abo as Guardians ar Trifle 


wr Infants, : or ſeiſed in the Right of their — only, _— 
other. 


erf 


CHAR Tae af Twghaad. 


* OA „6 —ouw 


who afttre the Deter ni natiam of; ſueh. Particular Sf ates "allied, 
Over and Continue in Poſſeſſion af Any Mecfſuages;: Tami, d. 
be adjudged Treſpaſſers "and: the Ferſin news Emtituled,” His nw: 
cutors and Adminiſtrators may recover againſt ſuch. Per fon holding 


over, His Execttrs an tors, the Hole: of: the ih 5 | 


ans 4b a mfT ld 514d) Yo 16 o faltig -8 


[dee the 8 Ann rep. 19. concerning-iNifiregſhs for. Rent. - | 


 [ By Gco. a. chap28. All err 9h, qua Brand 
&c. forfeit dou the Seorly Value A S473 | 01340 
F eic vronmt ten vans io (1. 24 dle 
X. Of an Eftatt by O of hurt A vn 0 r e Of an Edine 


For the right Underſtandiog af an Eſiote by N Count-Roll be 


it will be ary to ſhew, 1. The Nature of 4 Manor. 2. The 
Nature of the late held by Copy. of uurt- Roll, which doth depend 
upon the Manor. 3. The Method of Granting: Capyhold Eſtates. 
4. Of Hines upon Copyholds. g. Of n Cu/toms.:: 6. How 
hold Eſtates may be extinguſhed, ' bat „ „ PO 

1. Of the Nature of a Manor. to 111 54 0 GED iO) 


A * Manor. (a Manendb, . becauſe the Lord ad uſually. dwell in Cake | 
the Manor-Houſe; or, d Manurio, from Manuting the Lands 5 Co- 
4 FN 


Lordſhip, (of old call'd a Barony) conſiſting of Demeſnes and Fers 1 ow. 1 


a Meſner, from Guiding and Governing) is zn ancient Royalty or 


dices, and of 2 Court Baron as incident tai it. It eannot be a Real 30 


Manor, or Manor in Law, if It wanteth Frecholders: nor can It 
be a Cuſtomary Manor without Copy holders. [See Poſtea.] It 
muſt be Time out of Mind; for 3 Manor cannot be made at this 


Day. A Manor may canſiſt of one or more“ Villages and Hamlets 51 lat. 15 = 


adjacent, or only of) ſeveral Houſes in a Village, c. If it is 8 
Capital Manor, it may contain other Manors under it, and them it 
3s calf'd an' Honor; on which other inferior Manors'dd depend by 
Performance: of Cuſtoms and Services to him that is Lord over them. 


in Fer w 8 [See the 3 
8. chap. 5. 1 H. B. 4 
Manor granted by Copy 


pies ;/ aud: che Manor it'felf way paſs by Surender al jk 525 
Admittanc 5 . 

A Manor then is either * Reol or. Nominal, A Real and | 44 26. 
Sages is ſuch as is before deſcribed. A Nomi Manor is a Ma- * 


nor by Reputation only; as When a Lord of a 
fer oer to a Stra 
unto himfelf the Dernaſnes only; or when he puts away the De- 
meſa, 'and acſerves the Services. ' In bath theſe Cales, "the Lid 
hath not à Manor really, but nominally, and in Reputation only. 


with the Perquiſites thereunto bedanging, Zan m haut the 
Scite and every) Foot of Land infuch'a Mana. / 

The Parts of a Real Manor an dhe Demefues ond ee aft 
a Court Baron incident to it.  A'Cpurt-Baron 5s the chief 
of a Neal Manor, par A rn . of A 
er. e Boat 4. ithap. 3 5 


21d Nn 1. The 


SIO 


Some all this a Manor in Om; as a Man may have « Court- Barn 


31. 21 


other Perſon having Auy Elate eee e e 2 0 =_ "Fas, ICY 


— 


55 


08 .„ͤ„ũÿ„ 
2 Inſt. 67. 


This ori ginally belonged to the "6 tha”: afterwards: it Was given * Abr. 


8. chap. 37. and 38. 34 f. 
Thi I Fibere may he a. Gu * Rep. 10 
Court-Roll, and held of another Ma- 


ner. And ES] Lane aeg keep, Genz, und ging b, . 


or ſhall tranſ- Campl. C 
r 5 
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, Fefe of. the Book II 
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The th Denar are the Lands that are nelly ccoapitt and 
SAS by the Lord for the Maintenance of himſelf and Family. 
"heſe in the Poſſeſſion of à Subject are called Demeſres in a diffe- 
1+ ofthe dent Senſe from the Demeſne Lands of the Cron. N of Nene 
3 in Ancient Dimoſne, iI!!! 

Demeſnes. The Waſte: is Part of theſe Demeſne Lands. The Lord ene 
1 Vent: 395. to himſelf One Part of theſe Demeſnes ; Part is diſtributed amongſt 
the Tenants ;- and what is left is the Lord's Waſte, ' which was neg- 
lected by the Lord upon Creation of the Manor; . becauſe He had 
before taken as much of the Demeſnes às He had tired of; and Diſ- 
tributed as much as was convenient among his Tenants, [Sec De- 


— 
* 


mine, Title, Of an Eftate in Fee-/omple,” fru] 
dy Tall 62; 4. 2. The Serbicbs dre thalſer Duties which the Tenants are bound 
ou 44 0 to perform to the Lord, by Reaſon of their Eſtates hic they hold 
$. 118. of him; as Fealty, War ip, Heriot, Relief, Amerciument, For- 
Lit. 91. feiture, Eſebent. 1. Fealty (Frauitè, Fides) is an Oath taken at 
the Admittance of every Tenant to be true tq the Lord. {See poſt 
Of Tenures and Services, chap: 2.] 2. Wardſhip was the Cuſtody 
« Lit. 103. Or © Guardianſhip of the Heir of the Tenant within Age. [But this 
os”, Cop: is aboliſhed by the 12 Car. 2. chap, 24.] 3. Heriot, ( Heregate 
925 from Heru Lord, and Gate beſt) 5 a Render made at the Death 
* 11oſt.185.b. of the Tenant to the Lord of the beſt Beaſt; or other Thing, found 
Sars! ( in the Poſſeſſion of the Tenant deceaſed, or ſome dther. This Ser- 
4 * vice is moſt eſteemed. It is either a Heriot-Servite, or Heriot-Cu- 
Ech. 267, flom,  Heriot-Service is never due without ſpecial Reſervation in 
* the Grant; and is ſeldom reſerved upon à leſs Eſtate than an In- 
Coke: heritance. For Heriot ? Service, the Lord / may Diſtrain or Seiſe. 
Compl. Cop. Diſtreſs may be of any Beaſt on the Land. But Seiſure may be of 
2 any Beaſt belonging to the Tenant. | Heriot Cm is uhat is chal- 
| lenged by ſome particular Cuſtom; and is ufually, paid upon an 
Ectate for Life or Years, as well as upon aw Eftate of Inheritance. 
For Heriot-Cuyftom, the Lord muſt ſeiſe, not Diſtrain. Here the 
= - Lord may ſeiſe for Heriot the beſt Beaſt, Cc. tho? it is in ſome 
Kirch. 270. Place ® out of the Manor, or in the Hi ghway, that being no Di- 
1 Inft-185: b ſtreſs ; for it is his oven proper Goods by he! Death of the Tenant; 
g 1 32. ard therefore he may ſeiſe it where he Lade it. Where many pur- 
8 Rep. 05 chaſe Lands jointly, an Heriot ſhall not be aid till after the 
r Toft. n Death of the Survivor. If à Tenant Deviſeth # all: his Goods, 
> carte and dieth, yet the Lord ſhall have his Heriot, for the Law pre- 
= ferreth the Cuſtom before the Gift by Teſtament. It hath been 
—_  andently faid;. That a Heriot ' ſhall be paid — a 1 It 
11 Toft; 764 46" payable by Copyholders as well as Freeholders. 4. Relief: (quiz 
Coke's |» "Hereditas jacens Releviatur in Manus Heæredit) is : certain Sum ef 
1 = p Money which every Freehotder, :being at full, Age, payeth:unto his 
| Lord at the Death of his Anceſtor, when he taketh Paſſeſſion of 
& Coke's the Inheritance. * It is either Relief Service, or Relief Cuſtom. 
1 op. Relief Service is that which! is paid upon! the Death of any Free- 
gs. bolder. Relief Ciſtam is chat which is paid upon the Dluthior 
a. &b. Alienation of any Frecholder according to thei Cuſtom of the 
Place. In many Places, it is half a Yeat's Profit; in forme, double 
the Rent of that Vear. It is paid by. Frerholders only: For this 
the Lord may Diſtrain, but caù not have an Action of Debt! His 


Executors or Adminiſtrators may m an Action of Debt, and cannot 
T | Diſtrain. 


$. 11, 12, 13 
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Diſtrain. 5. —— (in Mercy of the Lord) is a pecuniary dansk rs b 

Puniſhment for any Offenoe committed againſt the Lord; ora. cer- Compl. Cop. 

tam Sum of Money impoſed upon the Tenant by the Steward, upon 5. 26. 

Preſentment of the Homage or Jury for the Breach of any By-Lawz 

for not doing Suit or Seele for other Miſdemeanors puniſhable 

in a Court-Baron. It differeth from a Fine impoſed for an Offence 

in divers Reſpects. See of Court-Leet and Curt. Baron, Book 4. 

chap. 1.] 6. * Porfetture” (Foręfaict) is a Penalty for an Offence Coke's | 

committed againſt à penal Law or Cuſtom by Loſs of Freebold or g. 20, 57555 

Copyhold Lands; or of Goods. If a Freebolder alieneth his Lands in . 

Mortnam, or ceaſes for two whole Years to perform his Services, or — 52 * 
7 Suit, Rents,” &c: and hath not upon his Lands ſufficient Goods? 1 Roll Abe, 

or Chattels to be diſttain'd, he 8 his Freehold, and the 506, 507, 508. 

Lord may make a Grant of it. A Copybolder may forfeit his Lands 

by ſpecial Cuſtom, when upon che Deſcent of any Copyhold of In- 

heritance, the Heir of full Age faileth to come in to be admitted 

to his Copyhold, after three Proclamations made at three ſeveral 

Courts for him; when a Copyholder refuſes to appear and er e 

suit and Service; or refuſeth to be ſworn on the Homage or Jury; 

or being ſworn, refuſes to preſent according to his Oath; Ie upon 

Admittance he des not pay his accuſtom d Fine; or denieth to pay 

his Rent upon Demand; or committeth Waſte: voluntary or permiſ- 

five, when there is no Cuſtom for his ſo doing; (for the Cuſtom of 

the Manor muſt direct what is Waſte in Houſes, Trees, Cc.) If he 

leaſetii his Copy hold above the accuſtom'd: Term without Licenſe by 

Deed; if he leaſeth his Copyhold for one Year, and ſo from Year to 


ao during the Life of the —— . one ey ; for 'this: 1 is 


„ „ 


ethey f For Ten Years; for this Covenant is not a 2 [2% 2 TEM 

Danv. Abr. 195.] If a Copyholder commits Treaſon or Felony, 3 Cro. 233, 

or is a Popiſh Reculant, or does Alien by Deed; '&c. theſe are no 73+ 

Forfeitures till Preſentment by the Homage. An Ideot, Lunatick, 

an Infant under the Age of fourteen Vears, or a Feme Covert, n- 

not forfeit, But if a Feme Covert does any Act by the Conſent of 

her Huſband which amounteth to a Forfeiture; this is a Forfeiture 

of her Eſtate. If the Huſband commits Waſte, this is a Forfeiture 

of the Wife's Copyhold. Where the Lord enters for a Forfeitare, . 

he ſhall have the Corn then growing. However, in all theſe * 4 Rep. 21. 

Caſes, if the Lord doth any Thing whereby be doth acknowledge 

Him in Tenant after Forfeiture, this © Acknowledginent amounteth * Coke's | 

to a Confirmation. If there be Tenant for Life of a Copyhold|' the Cc. Cop: 

Remainder for Life, and Tenant for Life commits'a "Forfeiture; the 

Lord ſhall enter, and not he in the Remainder 2 Ld. Raym. 1ooo. 

Goods are forfeited to the Lordi by 'Waifs|” Strays,” Wrecks; Deo- 

dands, &c. which accrue to the Lord not merely from the Tenants, 

but moſt commonly from Strangers. They are hot incident to every 

Manor, nor do they add any Perfection to it They are gain'd-by 

Seiſure only. [See of Warfs,, Strays, &c. eee Franchises, 

Book 2. chap. 2.] 7. — are when Lands fall to che. Lord wer "Cop: 
| for $. 28. 
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for want of Heir Genetal ot Special to inherit them. But before 


be Lord enters, the Homage ought 40. preſent it, Fc. Beſides this 


ordinary Sort of Eſcheats, there is another ; as where any Frecholder, 


committeth Felony, and is attainted; For then I the King 


had his Vear, _ Day and Waſte, the Land (hall come be the, _ as. 


Eſebeut. [Sec Efcheat; Book a. abap. 3. and .] 
Sometimes Where Services are Entire, and cannot be divided, as. 


| Fealty, Heriot, Payment of a Horſe or Hawk yearly, &c..upon Alice 


nation of Parcel of the Lands by the Tenant, the Services ſhall be 


multiplied; and every Alienee ſhall render the entire Service and 


yet by Purcbaſt of Parcel by the Lord, the whole is extinct, except 
in Caſe of Fealty and Heriot-Cuſtom. Such Perſonal Services as are 


do be done to the Perſon of the Lotd, as ele ai multiply: 


And here if the Lord: purchaſes Part, they ſhall remain for the Re- 
ſidue. If entire Services are fot the Advancement of Bee 775 
rity, Juſtice, or for the Benefit of the Commonwealth, they ſhall 

main, tho the Lord purchaſes Part. But Perſonal Services that — 


for the private . of the Lord, as to feaſt the Lord and his Fa- 


mily bnce in the Year, or to exerciſe a Perſonal, Office under him, 
&c. tho they ſhall not be multiplied by Alienation of Part; yet a, 
Purchaſe of Parcel of the Tenancy by the Lord, extinguiſhes all ſuch 
Perſonal Services. If Parcel of — Land holden by entire, Service 
comes to the Lord by Deſcent, in ſome Caſcs it ſhall be Extinc̃t for 
the whole, as Suit-Seryice, | But if the Service is to render yearly a 
Horſe, and Part of the Land deſcends, it ſhall be multiplied. I See the 
Scat. of Marlebr. $2 H. 3. chap. 9. 18 Ed. 1. chap. 2. Weſt. 3. Nis 
Emptores Terrarum, and Of Extinguiſpment of Rents, poſt.] 

- There are many other Services beſides thoſe above- mention d; but 


then thoſe are due upon ſpecial Reſeryation and Agreement to do or 


pay, ſomething for the Lord's Profit or Advantage. And there are 


many collateral Powers appropriated to Lords of Manors, as to erect 
Dovr-houſes; To prove the Wills of their Tenants deceaſed, in 
many Places; To incloſe Common, leaving ſufficiea for other Can 


* Inſt. 58. a. 
2 Roll. Abr. 
2121, 128. 


© Lit. 73. 


moners; &c, but it is enough to hint at them. 
In every Manor there is the Lu, the Steward, the Lord's J — 


and the Baikf: I Of which, See in Court- Raron, Book 4. N 4] i 


A Manor is Loft, if all the Frecholds but one Eſcheat; of 
the Lord purchaſe all the Frecholds; or if there is but one, or no 
Suĩitom im a Court- Baron. So a cuſtomary Manor is loft when there are 
no Cuſtomary Tenants or Copyhelders, or but dne Copyholder. 

2. An Eſtair held by Cy of Court. Roll (which depends upon 


2 Mandr) i is an Eſtate in Lands and Tenements, which by Cuſtom 


of the ſaid Manor the Tenants within the ſaid Manor have, Time out 


of Mind, held to them and their Heits in Fre- ſimple, Fee- tail, or 
for Term of Life or Years, at the Will of the Lord, according to 


the Cuſtom of the Manor. 


: Copies. of Court-Rolis for Lives are 
moſt. in Uſe at this Day. And if one holds for three Lives, they are 
of fourteen Tears Purchaſe; eight for the firſt Life, four for .the 
fecond,: and two for the third; or ſeven for the firſt, five for the 
— and two for che ahn. a of a Lite is one Year's 


e e e 6 Rep. 1. 2 04 


EE ** | 


3 Sas Purchaſe; 


FF ry a p * 33 ** 
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Grantee, and the Grant itſelf to, ben gonſidęered. * 
Holder. The Lord when he is abſolute Owner, as hen the „ 
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Gn d Laws of kogland. 1417 
purchaſe 3 but for the Eachag ge of la „Wpman's Life, for a Ax Man' 's.., 

where thete ib a Claim for his Widow, two, 1 $ Purchaſe; Re- 

ſpect bring had to Sex, Age, and- Health. Nc u 1 100 of 
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nure doch require. For if uo Lock — bor — d aber Tp 
may either ſue a Sulfanma out of Chancery to be relieved, ar have 
an Adtion of Treſpaſs againſt the Lord. For altho' they are Te- 
nants a Mill of the Long, yet they are Tenants;at Mill. according 4 Rep. 21, 
to the Cuſtom of the. Manor; which, the hs —_ break. ; Without 7: 
Reaſon. (1991 on ert | AGE 
By Particular Cuſtom, the Wife. may be Tenant In Dower, the 
Huſband Tenant by Curteſy, S. 2 4 2 brenn vi} nay tins 
| Copyholds of Inheritance are not Freeholds, yet are created, by * Lit. 81. 
the ſame Words as an Inheritanee at Common Law.; apd © Deſcents 1 22. 
and Surrenders of Copyholds of Inheritance muſt be gover ned by the Compi. Cop. 
ſame Rules as Conveyances, Sc. at the Common Law. 1 Williams $. ke. il 1 
16. But they have not other collateral Qualities which, other. Inhe- Vad. We 
ritances! het © for Copyhold Iberer thall not. *. Aſets, to. bind "pg & 
the — Ge. 10 torts! 71 £ 7 ad finem. 
2 7 Pillars of a Q opyhold Eſtate. are, That it hath been De- * 24. 
— or Demiſablèe Time out of Mind by Copy. of Court-Roll; That; * 1 
the Tenements be Parcel of the Manor, or within the Manor, , 1 


9 Rep. 76. 


that Parcel of the Manor and Feabeptian are two dance 


Copyhold. nog Hus nattyae (15-251 
3. As to the Method of (Grawting Copyhgld Bftates.. . . 
8 A Cuſtomary Manor, Lands and Tenements may Nog Granted $4 ep 30, 


by Copy, and whatever concerneth, Lands on, Tenements, as Un; lnſt. <8. b. 
derwoods, Tithes, Sc. But Things that lie not in Tenure. are not Coke” is? | 
grantable by Copy; as; Rents, Common | in, Cross, an Adyowſon Comp. * 
in Groſs, Stewardthips, &c, fot᷑ theſe cannot be held, by any Manner . 133. 


of Service. A Common or Advowſon appendant may pals by Copy. 
and ſo'-a Fair appendant to a Manor, by Rœaſon of. the e 
Thing to which they are appendant. „, -r 

Now in paſſing over a Capybald, there; is, a Grantor, the 


£1137 


The Grantor is ſometimes the Lord himſelf. Re a On 
come to him by Purchaſe, - Forfeiture; Eſcheat,) Sc. His. 5 
called. a Polantary Grant; and the Grant hy che Lord bimlelf, NAY 
be at any Place Þ out of the Manor. The Ct bolder grantsÞy; Sur:- 4 Rep. 26. 
render, as ſhall be ſnewed by end by. 10 that the. Lord is, only an 
Inſtrument of the Conveyance Yeo. a UrFepAeT not 3 Conpeyer, 
as in a voluntary Grant. "20m Dio. Tad; .: vento: 

The Grantees are thoſe that are aebi * Grant by Copy,. and 
to whom the Grant is made. All ſuch may be Grantees + + "Co. i Clkews* 092 
pyhold Eſtate, as are capable of a, Grant by Common Law The Comp!. Cop. 
Lord himſelf may take a Copyhold to his own Uſe by a 12 25. 
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etal into o the Hans of the Lord, or to the Uſeof the Lord. A 
Femme Covert' may receive a Copyheld Eſtate from her Huſband; be- 
cauſe ſhe nth in by the Admittahce of the Eerd. And all theſe 
Granltees may be admitted by Attorney, if the Lord conſents. If the 
Grantee is not yet born, it is good, if he is capable when born at 
the Time of his Adtmittance. But ſuch a eu By the Common 
Law is void. [See of Age, Bodk 1. chap. 1 45 
© The Gram of Copyhold Eſtates re Hart: Plſſetti by Severe? 
and Adtmittance. And if the Surrender is cut of Court, there muſt 
be a Preſentment. Therefore Three Things are to be con . 
the Surrender, the Preſentment, and the Aumittance. 
1. A Surrender (Sur ſum- Redditio) is the Yielding up of the Land 
the Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
gurrender at Common Law. {See of Surrender, chap. 3. fot.) Sur- 
render is a Word ſo neceſſary, that no Words can ſupply its Place. 
Neither can à Copyholder transfer His Intereſt to a Stranger, other- 
wiſe than by Surrender of the Copy of Court-Roll. So that if one 
* Coke's Would * Exchange a Copyhold with another, both muſt ſurrender to 
822 — each other's Uſe,” and the Lord admit accbrlingly. If one would 
4 Rep. 25.  Deviſe a Copyhold, he cannot do it by his laſt Will; but he muſt 
a 53.b. ſurrender to the Uſe of his laſt Will and Teſtament, and in his Will 
Ne. Ch. 455. declare his Intent. But thé Chaney will ſopply the Defect of a Sur- 
render in the Bebalf of a Child, (not of a Baſtard, nor of a Brocher, 
Sc.) againſt —\ Heir at Law; and for the Relief of Creditors, where 
a Copyhold —— ate is char 15 with the Payment of | Debts, If Tam 
 , __  Oliſted by a Copyhdl Releaſe to bim is void, if he is not ad- 
Rep. 21. mitted'; otherwilſe' Wand) if aumitted. A Copyholder may ſur- 
tender to the Uſe of another feſerving Rent, with a Condition of 
Re- entry for Non: payment, and upon Non- pa ment enter. 
It is the general Cuſtom of the Kingdom, That evei iy Copyholder 
© i Inft. 59.2. may ſurrender '* in Court; and he need not alledge any particular 
ie Coltown for it. And ſo without Cuſtom he may furrender ct of 
714 l. Ab. Court to the Lord himſelf. But if he ſurrender out of Court into 
deo. the Hands of the Lord by Cuſtomary Tenants, : Gr. this muſt be by 
N 445; Cuſtom, and muſt be particularly pleaded. He may ſurrender alſo 
44 Rep. 30. to the Steward of the! Manor in any Place without Cuſtom, not 


Leon. 227. to the Steward of the Cuurt without Cuſtom; His Buſineſs being 


2 Cro. 5 26, 


527 only to keep the Court : But this Diſtinction ſeems to be laid 
Kicch. 165. alide. A Tenant out of Court cannot take a Surrender of à Feme- 
Coyert, unleſs by ſpecial Cuſtom ; becauſe ſhe is to be ſecretly exa- 
mined by the Steward, 'Whether "ſhe: doth» it will ly, or without 
© 1 Jaſt. 59. b. Force of her Hluſpand! A Cepyholder being a Jointenant may 
ſurrender out of Court his Part into! the Hands of the Lord; ac- 
cortlitig'to the Cuſtem, to the Uſe ef Lis Will ; and if He dies, and 
this is Preſented at "the next Coürt, His Deviſez ſhall be admitted , 
for by the Surrender. the Jointetianey was ſevered.” | 
'g Rep. 76, All Surrenders ittay” be made by ? Attorney, vr ib bert bytAt- 
8 torney; yet the Lord may refuſe to Admit” by A £ bim to 
500, 501. 'whote” Uſe" 4 Surrender is made; becauſe he ought to deo Fealty. 
| The Lord inay ap int a Special "Steward gr to 4 L th or to 
a fick Perſon, and' tke 4 Surrender. 
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In ſome Manors, a Copyholder ſurrenders his Copyhold b my 
ing a little Rod in his Hand; which be delivereth to the | Steward . 78. 
to deliver it to the Party to whoſe Uſe the Surrender is made in the Gompl. Cop: 
NE of Seiſin; and theſe are call'd Tenants by the Verge (d Virgd) J. 39- 
their Name from that Ceremony of the Rod. In ſome Ma- 
— a Straw is — in fome Aa yo, Se. winch Cuſtoms molt be 
obſerved. 0 
Tpho' thete is a benen yet the Dramas b continues Tenant ry, 
till the Admitrance of another. But he that has ſurrender' d cannot 5 %% OP: 
paſs away the Land to any other, or make it ſubject to any other | 
Indumbranee than it was ſubject to at the Time of the Surrender. 
And if he ſurrenders afterwards to the Uſe of another, the Surren- 
der is void; * and a ſubſequent Admittance cannot make that good 
which was void from the Beginning. And tho': the Surrender is 
made out of Court, the Grantor cannot diſpoſe of the Lands other- 
wiſe, or countermand his Surrender made upon valuable Conſidera- 
tion. Perhaps a Copyholder may revoke a Surrender made out of 
Court, if the Conſideration is only natural Love and Affection. 
A Surrender to be in Force at a Day to come is void, as well 5 
Livery and Seiſin to take Effect in futuro. hu! 
If a Copyholder will ſurrender to the Uſe of the Lond no — 
mittance is neceſſary; and if the Lord makes a voluntary Grant. of 
a 'Copyhold, no Surrender is requiſite. A Surrender of Copyhold 
Lands, and a Conveyance of Freehold Lands, ought to have the 
ſame Conſtruction, by Gould J. 2 Ld Raym. 1145. | 
In what Caſes the Want of/a Surrender to the Us of 4 Will 
ſhall be ſupplied in Equity, ſee Ca. tres dos : Li. Talbot 35, &cc. 78, 
&c. ſee alſo Eq. Abr. Tit. Copybold. | - 
2. The Preſentment is an — in oy to acquaint the 
Lord, or his Steward, with the Surrender out of Court, This! Sur- | 
render is not effectual till preſented in Court. By the general Coke 
Cuſtom of Manots, the Preſentment is to be made at the next 2 * © 
Court immediately after the Surrender, or elſe the Surrender is 
void. But by ſpecial "Cuſtom, it may be at the [ſecond or third 
Court. And this Surrender is to be made in Court by the ſame 
Pet ſons that took the Surrender out of Court in all Points material, 
according to the Tenor of the Surrender. Andi therefore if the Sur- 59 9.40, 
render is Conditional; and the Preſentment Abſolute, all is void.“ 


Tt the Steward omitteth the Condition in his N on the Roll, 2 4 Rep * 
upon Proof in Court, the Roll may be amended. If one ſurren- 2d. 59. b. 


ders out of Court, md: dies before Preſentment, if Preſentment is Compl. — 
made after his Death, it is good. So if he, to whoſe Uſe the Sur- 5. 1 
render is made, dieth before Preſentment, yet upon Preſentment ; bg #2 
made after his Death, his Heirs ſhall be admitted: The fame: Law 1 Loft. 52. 
is, 'If -thoſe into whoſe Hands the Surrender was made, die before 62, . 
Preſentment, upon Proof in Court, That ſuch a Suriender was made, Can. cep 
the Lord ſhall be compelled to admit accordingly. And if they into 5. 40. 
whoſe Hands the Surrender was made refuſe to preſent, upon al Pe- 

tition exhibited OW wade "Om ne rd 525 [ſhall -have 

it: 53634 211 1:30; | | Abt I | L 21 
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4 Quod ab initio non . tractu temperis non potęſi conval:ſcers, 2 Rep. 55. 
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Remedy. And if the Lord will not do him Right; — the 
Lord and them that took the Surrender in Chancery for Relief. 
An Admittanct is the giving of Poſſrſſion to a Copybold 
Eſtate; and is like Induction to à Benefice. A Court of Equity 
will force a Lord to admit a Copyholder. Admittances are Fhree- 
fold. Upon Voluntary: Grants; Upon Surrenders; upon Deſeents. 
| | Cokes 1, An Admittance upon a Voluntary Grant is made by the Lord, 
Le 2 where the Lord is Proprietor and Owner, and yet an: Inſtrument; 
gy ſor here tho it is in his Power to keep the Land) in his own Hands, 
yet if he does diſpoſe of it, he is bound to grant the uſual Eſtate, 
and reſerve the uſual Rent, and payable as before 3 the Copyholdet 
o Rep. 63. that comes in by the voluntary Grant not being ſubject tothe: In- 
cumbrances of the Lord before the Grant. 2. AniAdmittance upon 
Surrender is where the Lord is not Proprietor; but only a neceſ- 
< 4 Rep. 22, fary/* Inſtrument of Conveyance; the Party: chiming his Eſtate 
1 under him that made the Surrender. Admittance of Tenant- for 
r 59. , Life nis an Admittance to him in Remainder,- But till the Admiſ- 
Comp. Cop. ſion, the Tenant hath no Eſtate; and therefore cannot ſurrender. it 
again to any Stranger before Admittanee. Vet any At implying the 
Conſent of the Lord to the Surrender after Notice of it, as accept- 
ing the Rent out ob Court, is an Admittance in Law 28 any 
Preſentment; for the Lord is now ſatisfied his Duties. A Copy- 
hold Eſtate cannot be Surrendered by Attorney to Another without 
Decd ; but one may be Admitted-to it by Attorney without Deed, 
For there is a Difference betwixt Paſſing an Eſtate by an Attorney, 
ay the Receiving of an Eſtate by Him. 3. An Admitiance by 
* + Rep. 22, Deſtent is where an Heir is Tenant. by Copy immediately upon the 
F< Eo Death of his Anceſtor, eſpecially as to Strangers. The Lordi is here 
Compl. Cop. a mere Inſtrument z; ibr the Heir may enter upon the Land, take 
9.4 the Profits, bring Actions of Treſpaſs, Sc. and ſurrender to whoſe 
Uſſe he pleaſeth before Admittance; tho' he cannot be ſworn of the 
— or Jury before Adwittance; or maintain a Plaint, in the 
Nature of an Aſſiſe in the Lord's Court, before he is compleat Te- 
nant. If the Heir dies, his Heir may enter, take the Profits, &c, 
An Aulmittance. is) not neceſſary ta ſtreng then. the Heir's T itle, but 
to give the Lord his Fine. But yet if th Heir is of full Age, and 
will not come in to be admitted, and take up his Copyhold in 
Court, if the Death of the Anceſtor is preſented; and Proclama- 
©. tions made for Häm to that Purpaſe, he may forfeit his Eſtate as 
F before-mentioned, ot incur a Penalty, as the Cuſtom. of the Court 
0.2 ditecta: Bee of Forfeiture, and of an ane held: by voy of Court- 
Koll, fuprat Io, vi „il oc 1 g 2b. 
* "TS She Who hath „ Widewis Eſtate, ha the 3 of the Manar, 
. . de Death df-ber Huſband Copyholder for Life, may make 
oz. a Leaſe for Vears, as any Copyholder may; for by the Death of 
ber Huſband, the Law caſts! are . e Wife baſare. Aa. 
mittanco. 5 icnbt 03 hallaq⁰οιi S 


9. 41. 
1 Roll. Abr. 
502, 505. 


% 


540. 


Her Eſtate is * Branch ak ah Eſtate: ob bor: Huſbayd, and no 
Eide i is due from her to the Lord. But her Huſband muſt die ſęiſed; 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
b the Hands of the Lord to the Uſe of Another, and then dies. 
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The Lord himſelf may may Admittances out of Court and out 3 61. b. 
of the Manor; but ſo cannot the Steward at any Court holden out Ref Abr 
of the Manor, unleſs the Court may be holden out of the Manor zog. 

by Cuſtom, [See Bool 4. chap. 1. Of the Caurt- Baron. dc. 165, 

A Copyholder cannot be admitted by Attorney without Leave of 

N. Lord, becauſe he muſt do Fealty in Perſony as aforeſaid, | 

. Of Fines upon Copyholds. ' Ir 
5 Fine is a Sum of Money paid to the Lord of the Manor: for an 
Admitianc into any Lands or Tenements holden of him. [See of 
Court-Leet and Court-Baron, Book 4. chap. 1.] By the general ) 4 Rep, 275 
Cuſtom of Manors, Copyholders are to pay Fiel r Admittance; Ren. 
for Admittance 1s the Cauſe of the Fine; tho' upon ſpecial Cuſtom, Compl. Cop. 
they are to pay Fines upon Licences granted to them to demiſe by 5. 56. 
Indenture. Fines may be due by Change of the Lord, or by © 1 Inſt. 59. b. 
Change of the Tenant, Of the Lord by Death only, and accord- 60. a. 
ing to Cuſtom, If it were by Change of the Lord upon Alienation, 
the Copyhelder might be oppreſſed by a Multitude of Fines by the 
Lord's own Act. Of the Tenant, either by the Act of God, as 
Death, or the Act of the Party. Theſe Fines are due upon volun⸗ 

tary Grants, Surrenders, and Deſcents. [See ꝙ George 1. chap. 29. 
for- enabling Lords, to recover their Fi ines, when TN ne. 
to Infants or Femes Covert. D 2:11 
Fines taken of Copyholders are eicher certain by Oude or In- 
certain. But tho' the Fine is Incertain, yet it muſt be Reaſonable, K 
perhaps a Year's Value, or a Year and an half, in Caſe of Deſcent; 

and that Reaſonableneſs ſhall be determined by the Judges. And 
tho' it is adjudged afterwards to be a reaſonable Fine, rConteſting] 
it is no Forfeiture; becauſe it was Matter of Controverſy, Whether 
it was reaſonable or not? If the Fine is unreaſonable, thy Copyhol- 
der js not bound to pay it. In Caſe 4 nere the Lord may 
take what Fine he pleaſes. [2Qy.]_ 

If a Copyholder in Fee ſurrenders to the Uſe of one for OY the 
Remainder to another for Life, the Remainder to another in Fee, 
there is but * one Fine due; for the particular Eſtate and the Re- | Roll. Abr. 
mainders are but one Eſtate: Yet ck may be a Cuſtom to the 505. 
contrary. 

The Lord may have an Action of Debt for bis Fine. But if the 
Fine was © incertain, the Copyholder muſt have Notice, and a rea- 13 Rep. 2. 
ſonable Time to pay it, if the Dord limits no Time. But a Fine der- 
tain ought to be paid preſently. | 

5. Of Copyhold Cuſtoms. 

A Copyhold * Cuſtom is a Law not written, eſtabliſhed by Uſe, « f Coke's 
and practis'd Time out of Mind within a Manor. * Cuſtom' is the * Cop. 
Life and Soul of Copyhold Eſtates; for if Copyholders break their 5. 1. 
Cuſtom, they are ſubject to the Lord's Will. This Cuſtom muſt be 
* Time out of Mind; for a Copyhold cannot begin at this Day.” 1 Inft. 58. b. 
Where there is no Caftom to guide Copyhold Eſtates, they ſhall be Soker 


directed by the Rules of the Common Law. See of Preſcription, * POW 


chap. 3. poſt. 5 

It is impoſſible to ſet down all the Cuſtoms of Manors. . But * Coke's 

they muſt be, 1. Reaſonable; and therefore a Cuſtom that no Te- * 5 

nant of the Manor ſhall put in his Cattle into his Common after Kirch. 202, 

the Corn ſevered, till the Lord hath put in his Cattle, is a void 203, Kc. 
P p Cuſtom 8 


* 


— a. 8 
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An 22 of the 


' Cuſtom. For pe rhaps ; the Lord may never put i in his Cattle; and 


then the Ton hall loſe their Profits of it. 2. According to, 
Common Right.;, And therefore if the Lord will 8 to have of 


every Copyholderia Sum of Money for keeping Courts, this is void; 
for he ought to do it gratis for the Sake of Juſtice. But to have a 


Fee for an extraordinary Court for the Benefit of ſome particular 
Tenant (call'd a Purchaſe Court) is according to Juſtice and com- 
mon Right. 3. Upon good Confideration; and therefore if the Lord 
preſcribes to have a Penny of every one which paſſeth over a Bridge 


Within his Manor, that is repair d by him, this is a Preſcription upon 


good Conſideration. But a Preſcription is void to have a Penny for 
paſling thro' the King's Highway in that Manor. 4. They ought 
< be Compuljory, not i left to the Liberty of the Tenant to obſerve or 


not obſerve them. 5. Cuſtoms ought to be Certain; for an incertain 


a Coke's 
Compl. Cop. 
F. 62. 


d Rep. 8. 
Coke's 
Compl. Cop. 
9. 53. 


cannot be continued Time out of Mind. 6. They ought 
10 be Beneficial to the Lord or Tenant. bes. the Rules ooncern- 
ng Cuſtoms in the Inerodaction, ] Wy 
by A Copyhold Eſtate is Eines d. Wengen it 1 
not Jemiſable | by Copy. 1. By Act of the Lord; as if a Copyhold 
eſcheateth, and the Lord granted any Eſtate away by Deed. This 
is an Extinguiſhment, becauſe once not demiſable. But if he keepeth 
the Copyhold in his own Hands, this does not deſtroy the Copyhold. 
2. By Act of Law; as if the Copyhold eſcheated be extended upon 
a Statute or Recognizance acknowledg'd by the Lord; or if the 
Wife of the Lord hath this Land aſſigned to her for her Dower by 
the Law. z. By the Act of the Copybolier ; as if he accepteth a 
Leaſe for * at the Common Law from the Lord of the Copy- 
hold. Thus a Copyhold Eſtate may be Extingui ſbed. | 
The Statutes which do relate, or do not relate, to Copyhold 
Eſtates, are taken Notice of under proper Heads; as under Title 
Health, Eftates-Tail, Fointures, Fointenancy, Fines, Covenants to 
fand fei ted to Uſes, Leaſes, . Recognizances, | Bankrupts, Forgery, 
Cotages, Limitation of Actions, Jury, Execution, &c. But in ge- 
neral, it is to be obſerved, That when a Statute or Ad of Par- 
liament altereth the Service, Tenure, or Intereſt of the Land, or 
other Thing in Prejudice of the Lord, or of the Cuſtom of the 
Manor, or in Prejudice of the Tenant, the General Words of the 
Statute extend not to a Copyhold Eſtate. But when the Statute is 
generally made for the Good of the Commonwealth, and no Preju- 
dice may accrue by Reaſon of the Alienation of any Intereſt, Ser- 
vice, Tenure or Cuſtom of the Manor, there uſually Copyhold 
Eſtates are within the general Purview of ſuch Statutes, The Lord 
ſhall not have a Heriot upon the Death of the Aſſignee of a Bank- 
rupt, but upon the Death of the Bankrupt. The Lord indeed muſt 


admit the Aſſignee, but upon the Death of the Tenant Bankrupt, 


the Lord ſhall have his Heriot to which he is intitled upon the ori- 
ginal Admiſſion of his Tenant, and which is ſaved by the Statute, 
2 Ld. Raym. 1002. 


Of Efttes in NI. < Eſtates in Antient Demeſne are certain Manors which 


Antient De- 
meſne. 


were Antient Demeſnes of the Crown, and in Poſſeſſion of Ed- 


F. N. B. 14, | 
45, Kc. 22, * Pref. to the 3 Rep. 5 Rep. 105. 9 Rep. 31. 1 Inſt. 94. a. 2 Inſt. 542, 543. 


4 Inſt. 269, 279 


ward 
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ward the  Confeſſor, or William the Conqueror, and ſo appeat 
in the Doomſday Book in the Exthbequer. Lands in Poſſeſſion of 
a Subject are called Demeſnes in a different Senſe from the De- 
meſne Lands of the Crown. Demeſnes or Domains in the Hands 
of a Subject are derived d Domo, beeauſe they are Lands in His 
Poſſeſſion for Maintenance of his Heuſtold. But the Demeſnes 
or Domains of the Crown ſignify Lands held originally of the 
King, who is Abſolute Lord, having proper Dominion and not 
by any feudal Tenure of a ſuperior Lord, as of Fee, Eſtates or 
Lands held in Socnkge of theſe Manors by ſuch Service as is requi- 
red; according to tlie Cuſtom of the Manor, are alſo call'd Antient 
Dames e het 
During the Time that Lands in Antient Demeſne are in the Hands 
of the King, they are Frank-fee, or free from Service. But if the 
King grants them over to hold of the Manor again, it is Tenure in 
Antient Demeſne, _ zen, th eee 1 Hee 

The Tenants hold by the Verge, and have no other Evidences of 
their Eſtates but Copy of Court-Roll; yet they are ſaid to have 
Freehold. 20 . va" 39920 F 

Regularly all General Statutes extend to Antient Demeſne. But 
the Lord in Antient Demeſne and his Tenants are Exempted and 
diſcharged from Taxes by Parliament, unleſs ſpecially named; from 
Toll and Paſſages for Goods bought and ſold in Fairs and Markets; 
for all Things conterning Huſbandry and Suſtenance; from Expences 
to Knights of the Shire, &c, The Tenants are not to be ſued for 
their Lands, Sc. out of the Court of that Manor, and ſhall not be 
put upon Juries out of Antient Demeſne, nor * at any other 
Court; becauſe by their Tenure they are intended to apply them- 
ſelves to the Manurance and Huſbandry of the King's Demeſnes ; and 
to reap the Corn, &c. for furniſhing his Houſhold with neceſſary 
Proviſions. And therefore for thoſe Lands ſo holden, they have 
this Privilege at this Day; tho' the Original Cauſe thereof is ceaſed, 
and their Services changed into Money. But for Buying and Sel- | 
ling of Wares, Ce. that riſe * not upon the Manurance and Huſ- * 2 Init. 221. 
bandry of thoſe Lands, or for other Lands held by the Common 1 Cs. 45. 
Law, they ſhall not have this Privilege. [See of Fairs and Mar- 
Lets, = 2. chap. 2. and the Court of Antient Demeſne, Bobk 4. 

Lunch in Antient Demeſne are Extendible upon a Statute-Mer- 
chant, Staple or Elegit. 

Now follow Eſtates which may be either Huberitances, Freehbolds, 
or leſs than Freeholds. 


XII. An * Eftate upon Condition is an Eſtate granted in Fee-ſim- Of Eſtates | 
ple, Fee-tail, for Life or Years, with a Quality annexed by him that ties — 
hath the Eſtate, Intereſt, or Right to the ſame, whereby the Eſtate * i Inſt. 201.4, 
granted may be either defeated, enlarged; or created, upon an in- Li. 325, 326. 
certain Event. ; | | 3 

There are Eſtates upon Condition in Deed, and upon Condition 
in Law. | | * 8 

1. A Condition in Deed is expreſſed by the Party in legal Terms. 

And here if a Feoffment is upon Condition, That one pay ſo feb 
| nt, 


1. 


193 wt =” Inflitute of the Boox Il. 


Lit. 330, __ or Provided or. 5 that he pays ſo much Rent, it is Not * ne- 
i lk. 205. a, Ceffäcy to ſuch a Clauſe, (viz.).'That upon Nonpayment of the Rent, 
Ke. it ſhall be lawful for the Feoffor and his Heirs to enter, tho" it 

is commonly done; ; becauſe the Feoffment was upon that Condition. 


behind, c. give no Re-cntry, if a Clauſe of Re- entry is not add- 
dLit. 360. ed. A Conveyance in Fee upon Condition not to Alien, is void. 
t Toft. 222. b. For i it is abſurd, That he that hath no Poſſibility to have the Land 
9 again, ſhould reſtrain one that hath the Fee. ſimple, of Power to 
diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe for Vears, a 
Horſe, Cc. and gives or ſells his whole Property therein upon ſuch 
Condition; becauſe it is againſt Trade and Traffick. But one may 
give an Eſtate in Fee, upon Condition that he ſhall not alien ano- 
Lit. 361. ther Eſtate, or that he ſhall; not alien the Eſtate to a © particular 
_ "OP Perſon, &c. for he is not reſtrained of all his Power to alien. And 
TOE. in this Caſe, if the Feoffee enfeoffs another, to the Intent that he 
ſhould. enfeoff or alien to that particular Perſon, he hath broken the 
Condition. And obſerve, That whatſoever is prohibited by Act 
«Inſt, 223. a. of Parliament, may be prohibited by Condition ; * and yet what is 
1 allowed by Act of Parliament, may be reſtrained by Condition; and 


25 pray "og | laſtly, where the Reverſion is in the Donor, he may reſtrain an 
Alienation by Condition, | See of Conditions, "Fines and Re *COVerres, 
chap. 3. 


8 wo  A*® Mortgage (from Mort, dead, and Does: a Pledge) is'a Pawn 
Terms of the of Land, c. for Money borrowed, upon Condition to be the Cre- 
Law, verb. ditor's for ever, if the Money! is not repaid on the Day agreced. He 
Mortgage. that mortgages or pawns, is called the Mortgagor ; and he to whom 
the Mortgage or Pawn is made, is called the Mortgagee. It is uſu- 
ally. made by a Leaſe for a long Term of Years, by Leaſe and Re- 
leafe, by Aſſigament, &c. and the Creditor holding the Land upon 
this Agreement, is in the mean Time call'd Tenant in Mortgage; 
and holdeth the Eſtate upon that Condition in Deed. But gene- 
rally till Failure is made of Payment, the Mortgagor holds the 
Lands; but if Failure is made, and the Mortgagee doth enter into 
the Lands, yet the Mortgagor hath an Equity of Redemption in 
the Court of Chancery; and may call the Mortgagee to an Account 
for the Profits. Therefore the Morigagee cannot preſent to a 
Living which becomes void. Prec. in Chan. 71. Comyns 343. But 
ſee 2 Wms. 404, 405. This Doctrine is admitted, where the Mort- 
gage is made of a Manor, and an Advowſon appendant until the 
Mortgage is forecloſed; but a Difference is taken where the Mort- 
gage is of an Advowſon only, eſpecially there being an Expreſs Clauſe 
| | in Favour of the Mortgagee, in the Mortgage Deed ; but then the 
= Bill ſhould be n within ſix Months after the Avoidance, unleſs 

| a Quare 


„ 


— 


=_ | * Expreſſio erum gue tacite ien, nibil operatur. I Inſt. 191, a. 205. a. 


4 Rep. 73. 8 Rep. 56, 145. 
Que dubitationis conſe tollnde inſeruntur, communem "ROM non lædunt. I Inſt, 


205. 

u TEES, non valet pattum de re me non alienanda, I Inſt. 233. a. 

* Rerum' ſuarum quilibet eff moderator et arbiter. Ibid. 

45 Ala. _— prohibetur fieri ex directo, prohibetur et per obliguum, I Inſt. 223. 
b. 3 15 


4 


But Theſe Words in a Deed, (viz.) I it happen that the Rent be 
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Ciao Das agen 
4 r e bad [been 
yr having deen done in "the! preſen 
miſſed: Eor-vhe Od Tenute iin Mortguge, See Ov.! 0 18. 
eh 26; SFr. ((But>thatoTenute is out f Uf. ! 10091 
ut a Reoſſment ib Fer, or 4 Gift / in Tui, or2Teaſe for- Tae dr 
—— may bv made upbn Condikiot in Decd/(Phatiif che Fecföt, « Lit. 332, 
or: the Grantot or Taft; or theit Heirs or Bxetators; pay tote 333. 
Feoffee; Grantee dr Leſſee, ſuch Sum of Money at la certa IND. 
then the Feoffor, Gtantor or Deffor/1their Heirs, or n 
re- enter? Ahd his 18 4 tommion Condition in a Mortgagé, oc of 
Eſtate upon Condinon in Ded. ogpgr bf 10 biug | 
In the former Caſe, the Mortgagor kept the Poſſeſſion till n 
Jure; hut here the Motrgngee Bas e Toledo preſently — 
Payment. 1 bn 475 19979 ei 1602 noh oft 
It'fy-gilow'd in Courts of Epe That wheres Lands are et: 
bes theice, the third Mortgigee May buy inthe firſt Iocumbfance, - nad 
o protect his own Mortgage: And he fhall hofd the Land a 1 338. 
= ſecond Mortgagee, unleſs he is fatisfied\'the Money he the 
firſt Mortgage, and alſo his own which he lent upon 1 $5 Mort- 
gage. But hen Part only of tlie Lands are md aged to the Arſt, © 2 Ventr. 
and the Whole to the pn,” and aftet to the third, if the Wifd 339 
Mortgager buyeth in che firſt Tnle, x Hall peotbct only that Part 
which is firſt in Mortgage: 80 4 Purchaſor ori\Mortgagee coming in 
upon «: valuable Conſideration wikhope:Norioe, and then 
in a precedent Incurnbranee, Thall. pretect His Pltate againſt any Per- 
ſon that hath a Mortgage ſubſequent to the Heſt, dhe before tie laſt 
Mortgage; and tho" he N Jo be iücumbmnes after C 
of a ſecond Mortgage. s. „N 
Mortgages are not dee wable lin chene alen tuen Yeah, « 2 Ventr, 
no Demand being made, or \Intereſt\paid;"* [See the 21 Fr. 3.4). 260 1. 

If a Feoffment on COndition is-migde, that if the Feoffor \pays * 4 334. 
ſuch a Sum at a certain Day; He ſhal enter; yet if the Heir Pays 33 4 "Wt b. 
or Tenders the Sum at the Day, He may enter, tho' the Words are, 206. a. MT 
If the Feoffor. pays, not . Pleite; bechuft che Heir hüs an 
Intereſt in Right of che — likewiſe the Exeeutois or 
Adminiſtrators of the Mortgagor ; or a Guardian in Socage may 


— 


rolchimake, Un Nloltbe 2 
t Oaſe the Bil w dill 


Tender the Mo we And if the Heir is an Ideot, Any One may 
ds it bat ef Cberity. But. in ocbef Caſes, The Feier i; is hot Bound 
to accept a Tender yn Stranger: K wis“ NN. 


Upon a Mortgage in Fee, if the) Feolfee Wabtelh bis Ig f Lit. 339. 
and Mech bebe dhe Day of Payment, the Redemption Money hall 52: — 
be paid to the Executor, cho be is not named, and not to = Heir. 210. a. 
Bat the Words of the Condition may be ſuch as the Payment ſhall 
be made to the Heir, as when particularly named, and then the Mo- 
ney cannot be paid to the Executors. And if the Words of the Con- 
dition bets pay the Money to the Feoffee; his Heirs 8 Executors, *2Int. 20g. b. 
then the Feoffor hath Ele&ion to pay it to either of ther. Af ʒe 
W Is oe Y nc 4 to "_e D pos his A and tt $1, and before 
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pr eum facit eaſare tacitum. 1 Inf 210. TN R 0 
1 it_eſſers 4 . 7_Rep. 46 


Defignatia unius perſanæ ęſt ertliſſo dlterins,” © Inſt. 229) n 


"th n Nb, Boo Th 
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2 Ventr. 
348, 351. 


d z * 
365. 


the Day of Fayment, „che —— makes his Execeutots; and dieth, 
the Feoffee may pa che ſame either to the Heir or to the Exchutors 
for the Executors are his Aſſigns in Law ito wis Intent, whereithe 
Feoffor has but a bare Condition, of which: he cannot make. Any 
Aſſigus; and therefore the Law will find out Aſſigus ſor Hinn: But 
Inde Feoffot is to pay to the Feoffee, his Heirs Or Aſſigns, and the 
Feoffee dieth before the Day of Payment, he muſt pay it to: the 
Heir, forthe; Bxecutots in this Caſe ate no Aſſignees in Law. Here 
Aſigus were only intended by the Condition to be Aſſigntes of the 
Eſtate. But in. Chancery it is, a oonſtant Rule, That Money to be 
paid on Mortgages, upon the Death of ther Mangagee n 
80 d cha! EAbe sos „„ ID mot ade 
Ihe Court of Chancery: cannot ſhorten the Time of, W of 
the Money, that is given by expreſs Covenant and Agreement of 
the Parties, but may lengthen it; and then upon Nori-payment, 
the Practice is to Forecloſe the Equity of Redemption of che Nor 
de and to make the Eſtate; Abſalute in the Mortgage. 
97 A 27% Elis. chop, 4. Againſt fraudulent —— 
S109 Tit noqd 319] off tic nvro mud cis big ,ovogerin] 314 
12 By tbe a eg Mite Metihey. 46.1 bo 0 lab le Gu 
© (Maney, &. and for the Paymdnt: LES Hall. ſuffer. a Judgment, 
Statute; : &c. and ſhall | afterwards, borrow any aber Sum of ,another, 
or otber valuable Conſideration, and for Securing the Reyayment or 
Diſcharge tbercgfi ſhall mortgage Lands uo cle ſetund Lender, or. to 
any other Perfon:inTruſt' for: hum, and ſhall nut give Notice to the 
Morigagee of fuch Judgment, &c. in Writing,: before the Execution 
of the. ſoid Mortgage; ſuch -Mortgagor ſball have no Benefit in Equity 
of Redemption of the Lands mortgaged ; unleſ; fuch Mortgagor or his 


Hein Pa wi Netice:. given by the, Mortgages in Writing unden Hand 


. 


and Seal, attefled dy two. Witneſſes, of \ſuch former Fuugment, &c.) 
ll within fox: Months pay gif and diſcharge the fame; ah me the 
; IE to be. vatated or n Gi Recond . mu « ou 


1 (| 111 7 J 12601 


* A 3 Ce. to One, 


Thi Oi) TITLES 


- This. Clauſe reaches Him ithat 


amen 0 mortgages Lands withoud Notice of luch Judgment, 
. 40 1 N } 8 10 7 10259710 1/4 oll 39 21 oMrhici. 1217 
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Mortgage, ſucb Marigager ſhelk have. no Relief: or Equity, a Redemp- 
ition againſt the, ſecond. \Maritgagees But fuch 0M or: other, Mort- 
ons may iredeem any: formen Mertgages: 7 26 „ie ods o het 
72510 5 och + bn A 0703137 | 3117 5 e + 20082 128 
bis Clauſe extends to Him that Martgages the; fame Lands 
die, vit Noto to the ſecond Mertiger. 10RogT 2d) {1 
2101 0 N DOS 2! 311 ci pt 4 1091 3111 £3. V x CJ o 93:7, 
9715 7 his Ad fall not extend to zan any Widno of any Mortgagor of 


ber _ Dower, abe did. nat legally join with ſuch Huſband in ſuch 
Abeige ge, or 71 laufu 4 exclude herſe I. 


. * s 
L unn © Id) $a 


1 * 
28 0 N 4 


© Vendens eandem rem auler 9. „ EET d 
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GRA“ v. Tum. England. | 


dee the 4 &. 5'/>& M. where: Judgmeitts:not Doggetted Aliall 
as affect Any Purchaſer or Mortgagee, Scho Dag ahne bod | | 
the 4 Awi..ohap. 4. 54s, chaps 38.5: 6:iAnn. chap. g x: For mi 
Regiltririty Deeds, Conveyances, and Wille; and Inrollment 2 bi 
| gains and Sules within the OCbunty of York,” Act and the Hun. 
chuþ.-20. Er Mi . N. 41 aul! lo donor dient Yoſt: 
ie F I gc. aA SOS 40 7 ogu z04doCl. 25; 
B 7 Geo! 2. chap. 20 Where an Adlibm in. bronglbit un Bond: 
of More ſecured i. Aorzguge, &c. or \Ejement.Þrougbt..by Mort-. 
gagee, and n Suit depending: an utty | to. farralgſt or redem, the bal , © 
Mortgagor, &c. may pay, &c.1 on bring inid Gaum Principal, Inte- 
reſt, und Cos; and the Court may /by Wa wean Mite {aged ta: 
eee * 4113. no —1 b{1001 al 11 lee nne £ bailc ei nod 
1177 4 10 T9117 5 4 1 (510k 2 | * 18 1 0 Ab. 5 V. Ne 
On Bills of Foregloſure the Curt may, anithe-Difcrdabts Appli- 
cation, before Hearing, on —— of the ann, make uch 
Order as if the Cauſe had berm regularly at Hearing 
This Act does not extend to Caſes where the Right: 18 contro 
verted,. or the Mages not adjuſted, nor to- 'Pejiilice: ſubſequent 


Mortgagees, a. 20) 10 "weak ods lo vr 2s 10 ban FA 


Tie Regiſtring of Incumbrancta is 2 great erung of Titles, to 
Purchaſers and Mortgagee. 

21 A Condition in Law is that which: the _ tend hare. Lit. 378. 
plieth without expreſs. Words in the;Deed ; As /in a Grant of an Of- ag 201 3. 
fice for Life, the Eſtate is upon Condition implied in Law; that the 232. b. 23 3. a. 
Gtantee hall do his Duty, or other wiſe... that the Grantof or his * Rep. 44. 
Heits may ouſt him, and grant the Office - to another. 80 in a 
b'Leaſe for Life, it is 1 — Ts if . . make E 2 *1Inſt, 215. a. 
Eſtate; the Leſſor may enter, iv NN „„ 


- 


XIII. A Statute-Merchant is a Bond, or Obligation of Record, Of an Bflate 
acknowledged before a Clerk of the Statutes Merchant and Lord 4 
Mayor of the City of London; or Two Merchants of the ſaid City Staple and 
aſſigned for that Purpoſe; or before the Mayors of other Cities, as £2 - 
York, Briſtol, &c. or the Bailiff of any Borough br Town; or other EO 
ſofficient Men, for that Purpoſe appointed, that have Power to anake 7 
Execation of-the ſaid Bond, ſealed with the Seal; of the Debtor and 
the King; upon Condition, That, if the Obligor pays not the Debt 
at the Day, Execution may. be awarded upon Body, Lasds, and 
Goods, and That the Obligee may hold the Lands to Him, - His Heirs 
and Afſigns, till the Debt is letied and paid. Now during this Time. 
of being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by 
Statute-Merchant, or is Tenant by Statute-Merchant; the Bond or 
Recognizanbe being called a Statute, becauſe it is made "according 
to Form by Statute. [See the 11, Ed. 1. Statute De Acton Burnell, 
and the 13 Ed. 1. De Mercatoribus.] In which laſt! Statute] the 
whole Fan are e and the Power: of an Pang 


2 Sl lat bag . 210 51 as 101 vic or 
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Ao tactte inteſligitur non deeft, . * 1 pc: 
2 75 tacita l pro are 5 7 vs. 40. inn ee eee | 
xpr No eorum que facit? inſunt, mhil eperatur. 5 Rep. 11. 8 Rep. 56. 


Ia Hater af the Book ma ; 


* 4 Inſt. 238. and ſignifies a * Matt or Market. So that the Stapl ſigniſies amongſt. 
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nizance is ſet forth, and the Nature of. its Exccutin: 
Body, Lands, and Godds. See alſe of Statutes, cbap. 3. 70 
A Statute- Staple. is) a. Bond of Record acknowledged bebe the 
Mayor of the Staple, in the Preſence of one / ur more Conſtabirs of 
the ſame Staple ; by Virtue of which Statute Staple the Oteditor 
may forthwith have Execution of the Body, Lands, and! Goods of 
the Debtor upon Non- payment. And then He hath an Eſtate in 
the Lands by Statute· Staple, or is Tenant by Stauite-Staple till His 
Debt is paid. fapr is a French Word (andlenely\ written E/taþyc)- 


Us: this. or that City ar Town where the Merchants are commandd 
to bring their Wdol) Feather, Woolfels, Lett. and Tins And the. 
Bond is called a Statute, becauſe it is founded on the Statute o the 
27 Ed. 3. cbap. 9. which ſets forth the Manner of Entering into 
it, and of its Execution. This Statut alſo ſpeciſies the Plates 
which are to be Staples (or Marts) . for the Commbdities aforeſaid, 
their Duties upon Expbttation, and the Juriſdiction of: the Staples 
according to LatosMerchant. 1 the 27 Ed. g. throughout all 
the Clges rs. (8 Gxo. 1. chap, a.] Andiiſee of Wanzen * 
poſt; by of the Court of the Mayor of the Staple, » Bet A. 
chap. 1. 

ny; fate by:Blegit (ſo called from the Words in the Writ, 
(viz. Elegit fibi Liberari, &c,) is where a Man hath recovered 


Debt or 122 by Writ againſt Another, and within the Year 
bath had a Judic | 
All the Partys Good (Oxen andBeafts of the Plough except 
' and half of the Party's Lands or Tenements, to be activated: by: 4 


ial Wuit, called an Elkgit, to have een 


Sheriff to Him till His Debt and Damages are fully Leævied. Du- 
ring this Time He hash Eſtate by Elegit, or is Tenant by BAit. 


[See the Catalogue of Writs, v. Elegit, and of Excution, Raab 
chap. 4.] 


N heſe Three Eſtates, (via.) By Statute-Aterchont, ' Statatciigþ/e, 


and by Elegit, are incertain Intereſts in Lands and Tenementeg an 


dx — yet they are but * Chattels, not Frecholds, tho“ che Tenan ts aro ſald 


< x Inſt. 43. b. 
290. a. 


2 Inſt. 396. 


Of an Eſtate 
m Lands de- 
viſed to Exe- 
cutors. 

* c Inſt. 2 36. a. 


to Hold the Lands I Liberum Tendmentum, until the \Nebts::afe. 
As a Chattel, the Eſtate ſhalF'go.to- the: Exccutots. Fot Ut 
is Simikadinary only, becauſe by the Statute Thaſe. Tenants ay 
have an Aſſize, as a Tenant of a Freebald map haue; and in that 
Reſpect their Eſtates are like a Prechold, {See be 13 EA. 1-0/1 bd. 
27 Ed. „, Leh. 9. 23 H. 8. cbap. b. 32 H. 832chop. 511 90¹ 153 
No Execution on Any of Theſe — {hall go! agdnit: the Heid 
of the Defendant within Age, or if Tuo R en Heits, and 
One of ern ie _” DAA off N. 1 ni 909d Jo 
bod M43" 3% 96-1908 c 
XIV. An. Blaue in r Drojfd to 1 for puyment of 
Debts; | &c:tis/Differcnt from a Power to felb Them. * When 
the Land is Deviſet: th Exacutors to be ſold, there the Deviſe-taketh 
away the Deſcent to the Heir, and veſteth the Eſatu in the Execu- 
tors; and they may enter and take the Profits, and make Sale ac- 
cording to the Deviſe. So when a Man Deviſeth His Tenements to 
be ſold by his Executors, it is all one as if he had Deviſed His Te- 
nements to His Executor to he ſold; becauſe Ne Deviſath the ate 


in the Tenements, whereby He breaks,s the Deſcent e che ee But 
WITTE ng ©" Where 
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where a Man Deviſeth that His Executors ſhall ſell the Land, there 
the Lands in the mean Time deſcend to the Heir; and until the 
Sale is made, the Heir may enter and take the Profits; becauſe 
here the Executors have only a Power. vi 
When the Executor has the Eftate veſted in Him, and the mean * Lit. 383. 
Profits, He is bound to make Sale as ſoon as poſſible after the Death Int. 236. a. 
of the Teſtator; becauſe the mean Profits taken before the Sale, 
{hall not be Aſets to pay Debts [ Nu.]; and therefore the Executor 
muſt not be ſuffered to make Advantage of His own Negligence and 
Delay. But if one Deviſeth that His Executor ſhall ſell his Land ; 
there He may fell it at any Time, becauſe He hath but a bare 
Power, and no Profit. | | 
o If one Deviſeth Lands to his Executors to be fold, and maketh *: Inſt. 112. b. 
two Executors, and the one Dieth; yet the Survivor may fell the 34 81.b. 
Land, becauſe as the Eftate, ſo the Truft ſhall ſurvive. But where 
the Executors have but a Power to fell, They muſt all join in the 
Sale; and if One dies, the Survivors cannot fell, Where a Man 
does ſuch an Act as cannot be good by any other Means but by Vir- 
tue of his Authority, it ſhall be intended to be an Execution of his 
Authority ; but where a Man has both an Intereſt an an Autho- 
rity, and does an Act without reciting his Authority, it ſhall be in- 
tended to be done by Virtue of his Intereſt, 1 Ld. Raym. 660. $0 
Note The Difference betwixt a Truſt coupled with an Intereſt and 
a bare Truſt, But if the Sale is to be made by the Execntors, or 
the Survivors or the Survivor of them, or by ſuch as take upon them 
the Probate of the Will, Cc. thoſe Words will prevent ſuch Diſ- 
putes. But it is better to give an Authority than an Eſate; unleſs 
the Deviſor's Meaning is, That His Executors ſhonld take the Pro- 
fits of His Lands in the mean Time; and then it is Neceſſary that 
He Deviſeth, that the mean Profits till the Sale ſhould be Aſſets in 
their Hands; for otherwiſe they ſhall not be Afets. [See of Aſſets, 
chap. 6. Tit. Teftament.) | 77” 
If Executors have a bare Authority accompanied with a Truſt, 
they cannot ſell by © Attorney; but if they are Owners of the Land; % Rep. 15. 
they may ſell by Attorney. | 


[ 2 


By the 21 H. 8. chap. 4. Where Lands, Tenements, or other 
Hereditaments, are deviſed to be ſold by Executors, and one or more 
Refuſes, yet the Refidue that take upon them the Charge of the Will 
may. ſell, tho the others, will not join with them. 


This is conſtrued: to © extend to Executors that have the Efate, * Inſt. 173. 4. 
as well as to Execators that have Power only. But in neither Caſe 
may the Sale be made to Him that refuſed; becauſe He remains 
Executor notwithſtanding His Refuſal. | 
We have hitherto ſpoken of Sole Tenants to an Eſtate; now fol- 
low Eſtates in Coparcenary, Fointenancy, and Tenancy in Common. 


XV. An Eſtate in Coparcenary is where two or more have Of Eſtates in 


equal Portion in the Inheritance of their Anceſtors. oo = 


Coparceners. are of two Sorts, (via.) Parceners according to the 242. 


Courſe of the Common Law, and Parceners according to Cuftom. 1 Inſt. 163. b. 
| 164, &c. 


Rr wad 1. Parceners 


An Ss of the Book: I | 


* 1Inſt.164.b. 
165. a. 


21 Nader by Common Law are, where a Man or — 
ſeiſed of certain Lands or Tenements in Fee- ſimple, or in Fee- tail, 
hath no Iſſue but Daughters; or dies without Iſſue; and leaves only 
Siſters, or Aunts, or other Females of Kin in equal Degree; and 
the Tenements Deſcend to ſuch Daughters, Siſters, Aunts, Sc. and 
the Daughters, Siſters, Aunts, or other Females of Kin in equal 
Degree enter into the Lands; then theſe Women are called Parce- 
ners, or Coparceners, and are but One Heir to their Anceſtor, and 
have but one Freehold; But tho. They have but One F rechold, yet 
between themſelves They have in Judgment of Law * ſeveral Free- 
holds to many Purpoſes. For, One of them may Infeoff the Other 
of Her Part; and the Coparcenary is not ſevered or divided in Law 


by the Death of Any of Them; for if One dies, her Part ſhall 


»I. it. 265. 


Lit. 243. 


I Inſt. 164. b. 
167. b. 175. a. 


41 Inſt 164 b. 
165. a. 


2 2 Roll. Abr. 
31. 


Deſcend to her Iſſue, be it Son or Daughter. Men Deſcending of 
Daughters may be Coparceners, as well as Waimea, and hall joint- 


ly. plead, or be impleaded. 
2. Parceners by Cuſtom are where Lands,in 1 Fesfmpis ar Fee- 
tail, of the Tenure of Gaveltind, deſcend to all the Sons by Cu- 


| Lon Here the Deſcent is to Men, as It was to Women As the 


Common Law. 

You fee this Eſtate of Coparceners is applicable only to laheri- 
tances. 
They are called Parceners © becauſe they are compellable by 
Writ de Partitione Facienda, to make Partition, tho' They may 
make Partition by Conſent, Sc. This was by the Common Law, 
But ſome Inheritances * cannot be Divided amongſt Coparceners, 


as reaſonable Eſtovers of Houſe-bote, Hay-bote, &c. appendant to 


the Frechold; [See of Eftovers,” chap. 2. poſt.] a Piſcary uncertain, 
a Common ſans Nombre; [See of Common, chap. 2. poji.] a Mill, 
Sc. for that would be a Prejudice to the Tenant of the Soil. But 
the eldeſt Coparceners in theſe Caſes ſhall have reaſonable Eſto- 
vers, Piſcary, Common, &c. and the reſt ſhall have an Allowance 
in ſome other Part of the Inheritance; or in tome Caſes One ſhall 
have it for One Year, the other for another ; or in the Caſe of a 
Piſcary, one may have the firſt Draught of F ith, the ſecond the ſe- 
cond Draught, &c. if the Common Anceſtor left no other Inheri- 
tance to give any Thing in Allowance, or to make up the Owelty 
or Equality. An Advowſon is an Entire Thing, and yet in Effect 
the ſame may be divided betwixt Coparceners, for they may pre- 
ſent by Turns. [See of the Nob:/ity, Book 1. chap. 4. where an 
Earldom deſcends to Coparceners. ] 

One Coparcener may juſtify the * Detaining of the Deeds con- 
cerning the Land in Coparcenary againſt the Other, for they belong 
to One as well as the other. 

[See the 31 H. 8. chap. 1. 32 H. 8. chap. 32. but eſpecially the 
8 S 9 V. z. chap. 31. An Act for the eaſier obtain Partition of 
Lands in Coparcenary : And the 7 Aun. chap. 18. where Coparce- 
ners are ſeiſed of an Advowſon, 7nfra.] 

This Eſtate in Coparcenary ſeldom happens. 

Partners in Trade are thoſe (Two or more) who agree to come 
in Share and Share alike to any Trade or Bargain. Part-Owners 
are thoſe who are concerned together in Ships. ' [See Show, Rep. 


13, 30, 105. 3 Lev. 259. 1 Vern. 465.) But Coparcenary in 


Eſtates of Inheritance belongs only to this Place, 
XVI. An 
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XVI. An Eftate in Fointenancy is where 'a Man is ſeiſed of Of Eſtates in 
Lands and Tenements, and makes a Feoffment to two or more, R ere, 
and their Heirs; or makes a Leaſe to them for Life; or where two 481, 282. 
or more have a joint Eſtate in Poſſeſſion in a Chattel, Real or Per- 
ſonal,” or a joint Eſtate in a Debt, Duty, Covenant, Contract, & c. 
and the Part of Him that dieth goeth not to his Executor, but the 
Whole to the Suvivors, or Survivor. An Exception is to be made 8 
of two * Joint Merchants for their Stock or Debts,” which they have Int. 18 1.2. 
as Partners, which go to the Executor of Him that dies by the Law n * 
Merchant for Incouragement of Trade. © Jointenants are ſeiſed per = 1 * 
ny & per tout, i. e. ſeiſed by every Parcel, in every Parcel, and in ; 
the whole jointly with his Companion; but each of them hath a 
Right to his Share to ſeveral Purpoſes, © as to Give, Leaſe out, 1 == 
Forfeit, Cc. One alſo may let a Leaſe to his Companion, or make , Kb. , 0 
Him His Bailiff. 64 11A 3; of? 10580. a. 

They are called Fointenants, becauſe Lands or Tenements are con- 
veyed to Them jointly by one and the fame Title; and becauſe they 
take by Purchaſe only; whereas an Eſtate in Coparcenary is always 
by Deſcent; and an Eſtate in Common is always by ſeveral Titles, or 
by One Title and ſeveral Rights. hy” 

Jointenants muſt jointly implead, and be jointly impleaded by 
Others; which Property is Common to Them and Coparceners. 
But Jointenants have a ſole and peculiar Quality to take by *© Survi- = __ 5 
vorſhip, which Coparceners have not; And this Survivorſhip is cal- 8 
led Jus Accreſcendi. Two or more may have a naked Truſt, an 
f Authority or Power committed to Them jointly, and yet ſhall *:Inft. 181. b. 
not ſurvive. But a Truſt, an Authority or Power coupled with an 
Eſtate or Intereſt may ſurvive, as hath been ſaid concerning an 
Eſtate in Lands Deviſed to Executors. * Authorities created by the 
Party for Private Cauſes do not ſurvive, if there are no particular 
Words to empower the Survivor. As if a Man makes a Letter of 
Attorney to Two to do any Act, and One of Them dies, the Sur- 
vivor ſhall not do it. But Authorities created by Law. for Execu- - 
tion of Juſtice may ſurvive, becauſe it is for the Good of the Com- 
monwealth. As if a Sheriff upon a Capias directed to Him makes a 

Warrant to Four or Three jointly or ſeverally to Arreſt a Defen- 
dant, Two of Them may Arreſt Him. There may be Jointenants 
tho' there is not ® equal Benefit of Survivorſhip on both Sides. And * 1 Inſt. 181. 
if one grants! Rent, Common, a Way, Sc. out of his Part, and rh 286. 
Dies, the Survivor ſhall have the whole Land Diſcharged. But if 1 Inſt. 185. a. 
one Jointenant makes a * Leaſe for Years, to begin preſently, or in 3 * = 
futuro (even after his Death) of the Land, or of the Herbage, and 3" ey 
dies, it cannot be avoided by the Survivor; becauſe the Leſſee has an 
Intereſt in the Land by Force of the Leaſe. And if One Jointenant 
makes a Leaſe for Years, * reſerving a Rent and dieth, the Survivor *r Inſt. 185. a. 
ſhall have the Reverſion; but He ſhall not have the Rent, becauſe 
He claimeth by the firſt Feoffor, which is Paramount the Rent. 
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Duo candem rem in ſolido poſſidere non poſſunt. 1 Inſt. 368. a. 
Fura publica ex privato decidi non debent, 1 Inſt, 181, b. 

hb Jus accreſcendi prefertur oneribus. I Inſt. 185. a, 

* Alienatio rei prefertur juri accreſcendi, Ibid, 


+ © ma © 


156 An Inſtitute of the Booꝶ II. 


« Lit. 287. A* Deviſe of Land, whereof the Deviſor is jointly ſeiſed or poſſeſſed, 
1 Are is void; for the Title of the Survivor cometh by the Death, Fake the 
Will takes Effect after Death. One Jointenant of a Church-Leaſe 
upon a Journey, with the Help of a School-Maſter of the Town 
where he was taken ill, makes a Deed of Gift of his Moiety to his 
Wife, as a Proviſion for her, and with Intent to ſever the Jointure ; 
this being void in Law, and without Conſideration, Equity cannot 
relieve. Pr. Cb. 124. If a Jointenant in Fee- ſimple is indebted to 
*cInſt. 185. a. the Þ King, and diech. the Lands cannot be Extended in the Hands 
| of the Survivor; becauſe the Survivor claims not from his Compa- 
| nion, but from the Feoffor, &c. [Qu.] Two Women Jointenants 
*1Inſt. 185.b. of a Leaſe for Years, and One taketh Huſband, and dieth © before the 
Huſband hath altered. the P roperty, or alienated her Part, the Term 
ſhall ſurvive. But Aber it is of Perſonal Goods, becagle theſe 
are preſently veſted in the Huſband by the Marriage. If a Jointenant . 
doth not Alienate his Part to bar the Survivorſhip, the Jointenants 
uſually enter into Covenants: not. to take Adruatog of each Other 
by Survivorſhip. 


By the 31 H. 8. chap. 1. Yeintenants and Tenants in Common of 
any Inheritance, are compellable ta make Partition by Writ of Parti- 
tion, as Coparceners are compellable to do at Common Law, | 

By the 32 H. 8. chap. 32. Fointenants and Tenants in Common for 
Lives or Years, &c, are compellable to make Partition. 

By the 8 & 9 W. 3. chap. 31. An eafier Method of obtaining 
Partition of Lendi i in Coparcenary, TFointenancy and Tenancy # in Com- 
mon 1s provided, 


But theſe Statutes do not concern Copyhold Lands. 


By the 3 & 4 Ann. chap, 16. Actions of Account may be brought 
by one Fointenant or Tenant in Common, his Executors and Admini- 
ſtrators againſt the other, as Bailiff. for receiving more than his juſt 
Share, and againſt their Executors and Adminiſtrators. And "the 
Auditors ſhall examine the Parties about the Matters in Queſtion upon 
Oath, and they ſhall be allowed, as the Court 2 judge , 
by, the Party on whoſe Side the Balance ſhall be 

By tbe 7 "Jad. chap. 18, Coparceners, Jointenants and Tenants in 

Common, having made Partition to Preſent by Turns, each ſhall: be 

Vide 1 Ld, ſeiſed in Law of Hjs or Her ſeparate Part of the Advow/ſon, if it be 
— 536, an Eflate of Inheritance. 

Of Efates in XVII. An Eſtate * in; Common may. be by. Purchaſe, Deſcent, or 

re, Preſcription ;, and is where two. or more have Lands and Tenements 

(Int, 188. b. in Fe- ſimple, Fe- tail, for Life or Years (hy ſeyeral Titles, or by 

189. 2. One Title, go” ſeveral Rights) and none of them knoweth his Own 

Part, but takes the Profits in Common. As if there be two Jain- 

tenants, which claim by one and the ſame Title, and one Aliens his 

Part, now the Alienee, and the other Jointenant are Tenants in 

Common, becauſe they claim by ſeveral” Titles. So if Lands are 


* Ls: 298 gioen to Two to Have, and ta Hold, the: one n to the one 
x Inſt. 190. b and 
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Jus accreſcendi prefertur ultimæ viluntati, 1 Ink, I 95.1 + th 
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and his, Heirs, — THEE Mojety to the other per Oe EN They 
have an Eſtate in Common; 35 heranſe They have ſeveral Freehglds, * Inſt. 190.b. 
and their Occupation is undivided. > So if a Man: lets. Lands = Lit. 301. 
two Men for Term of their Lives, and to the longeſt Liver of It. 191% 
Them and the gne Grants all bis Eſtate: to another, then the herr 
for. Term of Life, apd he to whom the Grant is made are Tegants wk 
in Common, during the, Time that both Leſſecg are alixe, For * 
here the Jointure is ſevered, and there can be no Sorvivarthip.s. but but 
the; Leſſor ſhall entex; into; the Moiety; and, the;Suryiyor ſhall have 
— e ye theſe Words, (via.) Jo the longeſt Evver of Tn; 

uſe; Lay, the Jainture is ſevered, and theſe Words are no 
—— —— the. Law! would have implied without. them. Ag there 
may bd 


Eſtates in Common of Lands and Tenements; Sc. ſo there 


may be of * Chattels Real, as Leaſes for Years. For if two Joins * Lit. 319. 
1 Inſt. ; 195 a, 


tenants are of 2 Leaſe; for Twenty-one. Years, and the one of them 199. & 
letteth his Part for Three Years, Cc. the Jointure is ſevered; .and 
they ar Tenants in Common, and Survivorſhip does not take Place, 

as in Jointenancy.. [. } For a Term for a ſmall: Number: of Vears 

is as high, an Intereſt as for many more Vears. In the ſame Manner 
it is of Cbattelf! Per ſonal. As if Two have jointly an Horſe, &c. Etit. 431 
and One grants his Fart to Another; the Grantee, and He that did Th 
not grant, poſſeſs ſuch Chattels Per ſanal in Common ; and if one 

dies, the other ſhall not have the Whole by Survivorſhip; but the 
Executos ſhall be Tenant in Common with the Survivor. A Man 

plants a Tree upon the extreme limits of his Land, and the Tree 

growing extends its Root into the Land of his Neighbour; 3 they 

are Tenadts in Common of this Tree, 1 Ld. Roym. 737. Thus it 

is where there are everal Titles. 

As thoſe are Eſtates in Common where the Claim, is by N = 
7 itles, ſo thoſe alſo are Eſtates in Common, that are claimed by * tat. 5 
One Title and ſeyeral;*: Rights, as you may obſerve by the Defini- a. & b. 190 
tion of an Eſtate in C mon. As where Lands in Fee veſt in two 
Biſhops or Parſons, and their Succeſſors, in Right of their Churches. 
and in their Politick Capagitics ; Theſe have-an Eſtate in Common, TA 7 
and not in Jointenancy ; becauſe Jointenants ought to have the Eſtate 
in one and the ſame Right and Capacity; whereas two Biſhops, or 
two Parſons, are ſeiſed of their Moieties by ſeveral Rights, (viz.) 
in the Right of their two Biſhopricks, or two Parſonages; and ſo in 
ſeveral Capacities. - Thus it is if Lands are given to the King and a 
Subject, and . Heirs; or to a Layman and his Heirs, and a Par- 
ſon and his Succeſſors, &c. But this does not hold i in Chatte ; Real 
or Perſonal, For if a Leaſe for Years, or Goods, be granted to 
a Biſhop, and Secular Man, they are Jointenants; ; becauſe Goods 
and Chattels cannot go in Suoceſſion; and therefore the Biſhop can- 
not take in his Political Right or Capacity. 

The Eſſential Difference then betwixt 1 and Tenants 
in Common is, That Jointenants have the Lands by One * oint 
"_ and in one Right, and Tenants in Common by ſeveral Titles, 

r by one Title and ſeveral Rights. And this is the Reaſon that 
. Jolbenknds have one joint | Freehold, and Tenants in Common 
ſeveral Freeholds. 

See the Statutes concerning an Eſtate in Common, , under the 
Title of an Eſtate in Fointenancy, ante. 
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_— An in 
' Hitherto erwin eke of Eſtates that ate ſuppoſed doch mn in 
5 Being 3 ' now follow,” [the Laſt Place, Efate&+h ExpedFaniy „s 4 
1 Remainder and' | Reverjion. bon # Boie 2509" Pas 
er- fine of 6 - 25vh, [ 115113 36 Ama too10t SIM C. 
Of an Eſtate XVII. An Eſtate in Ren Inder 18 che Nellie 6f DRE in 
9 Land depending upon a particultt Eſtate, and created together with 
& b. Pro's the ſame. A Particular Eſtate is "that which lis Derived from a 
General and Greater Eſtate. As ff B. Man ſeiſed ih Fee Tetleth'T ands 
of Tenements for Term of Years, the Reminder” over to Andrhet 
for Life, in Tail or in Fee. © Here is firſt a phftichlar Eſtate for Wears; 
Created out of a Fee, and after wards the Reſidue diſpoſed of, Which 
we call the Remainder; the“ the particular Eſtate, and all che Re- 
E walke put One Eſtate i Law. fes e Sift 
poſt. 101 265 T 10 1 C3163. 1 e CNS 0 3 YEA! 
>Plowd. 259 4 210 Ke * Rates ale to be ebſefred! in the Creativity of* Net 
N 5 mainders- 71 D103! „ 51 8 22 57 gNnitT 10 ET-e&t £1913) 
Noy's tes, 1, There my hen Paſliula, Eltate precedent dest ths lime 
125, 126, Time, that the Remainder” may depend on ff. 2. The pafticular 
* Eſtate muſt Cine whei tlie Rerrinder ſhallveſt; and the Re- 
3, 4, 5- mainder muſt Conmence in Poſſeſſion, at the very Time the parti- 
* 1 Rep. 66, culat Eſtate ehdecht; for thete? Huſt hot be a Mean between them. 
134, 138. [But ſee the 10 17 . 3; thap +.) 16:]/4; The Remainder"@iift paſs 
Ink. 378. a. Out of the Leſſor Executed or ade bb eke Time of the Poſſeſ- 
« Lit. 720, ſion taken by "the particular Tenant; i but: it cannot Depend upon 
721, 722, a Matter ex poſt facto; as where there is an Eſtute- tail, Vith Con- 
1 * 83. dition, That Fr the Tenant in- Tail Aliens in Fee, Fee-tail,” Gc. 
r Inſt. 378. a. then the Eſtate to. Ceaſe, and the Land to Remain to another! This 
£ e *3» is a Void Remainder; becauſe the Alienation Veſts the Eſtate in che 
Nys Max. Allence, or elſe in the Door!” A Remainder may Depend upon 
31. a Condition that is not Repipnatit or againſt Law, and then it will 
paſs either Executed or Executory, © 4. The Perſon to whom the 
Remainder is lirmited muſt be capable at the Time it was Created, 
2 Rep. 51. Or elſe © by Common Poſſibility, or in Potentid propinqud to be 
3 Rep. 20- thereof capable during the particular Eſtate,” Therefore Leſſee for 
7 Life, or Vears, Remainder to the Right Heits of J. S. tis Good; 
for by Common Poſſibility . S. may Die during the Life of the 
particular Tenant ; But if the Tenant or Leſſee for Life of Years 
dieth, living F. S. The Remainder is become void, becauſe there is 
no Perſon capable to take at that Time. But a Remainder to the 
firſt Begotten Son of F. S. (in General Terms) born during the 
x Saund. 388. particular Eſtate, is Good. If the Remainder” had been Limited in 
rticular by! Name of Baptiſm and Surname, it had not been Good, 
if he was not in Eſſe; for it was Potentia remota, and not probable 
that J. S. ſhould have a Son of that Name. ¶ See the 10 & 11 VV. 3. 
chap. 16, For Enabling Poſthumous Children to take Eſtates, as if 
Born in their Father's Life-time, by Way of Remainder, &c.] 
The 7. hing whereof a Remainder ſhall be Created muſt be in Eſſe, 
fore and at the Time of the Appointment and Creation thereof, 
elle the Remainder is void. As if I Grant a Rent out of my Land, 
the Remainder in Fee; this Remainder is void, becauls) the Rent 
was not in Eſſe before. 
An Eſtate at Will is not ſuch a particular Eftate whereon a Re- 
mainder may Depend. One may make a Leaſe for Years to One, 
| I V5 ſo 
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ſo long as he ſhall. live of thoſe. Vears, Reriainder to another for ' 1 Rep. 153. 


2 Roll. Abr. 


the Reſt of the Years. But he cannot give a Turm for Years to one 15. 

for Life, or ſo long as he ſhall Live; and after the Expitation of the 

ſaid Term, Remaàinder to another during the Reſidue of the Term, 

beeaufe the Term is expired by the Deatli of Him that had it for 

Life; und the Leſſor has no Bftate remaining in Him to diſpoſe cf. 

[24. See of an Eſtate for Tears, ſupra. : ; noi}! | 
But in a Devi, tor laſt Will and Teſtamentg a Leaſe for Years * 8 Reb Offa] + 

may be given to one for Life br ſo long as He thall live, and after 1 a, 

to another for the. Reſidue of the ſaid Term; for in this Caſe the In- 615, e 7 8 

tent of the Teſtator (which is to be followed in Devifes) mayitake? © ©. 

Effect by way of Exeeutory Devi ſe, tho not by way of Rethain der. 

vet one mult take Care not to Dewſe a Term for Vears in Tail, 2 Williams 

with Remainder over to raiſe a Perpetuity. For the Law abhorg 1520. 

Perpetuities, and will not admit of Deviſꝰ to exceed the Deui e 

in Matthew Manning's Caſe, 8 Nep. q . 

No Remainder can be of a Ghattel : Perſinal q as to give my «Noy's Max. 

Study of Books to one for Life or Years, | Remainder to another. 31, 99, 100. 

But if I had given the U/e of my Books to one for Life, and then 

thoſe Books to another, it would have been Good. [A Deviſe of 

a Chattel Perſonal for Life is now taken to mean the ſame Thin 

with a Deviſe of the Uſe of it for Life. [See 2 Vern. 246.] 
Remainders are either Abſolute or Contingent.” Abſolute, as a 

Leaſe for Years, with a Remainder to another in Fee-ſimple, Fee- 

tail, Sc. © Contingent, where the Eſtate is limited to take Place * 3 Rep. 20. 

in futuro, upon a dubious and uncertain Event; or where a parti- e. 

cular Eſtate, which doth Support a Remainder, may, or may not, _ 

Determine before the Remainder may commence : There the Re- 

mainder doth not veſt forthwith, but dependeth on Contingency, 

As in the Caſe above-mentioned, where a Leaſe is made to one for 

Life, the Remainder to the Right Heirs of J. S. This Remainder 

is Good upon Contingency, that is, if Leſſee for Life ſurvives J. S. 

or elſe not. For J. S. bath no Heir whilſt he is alive. 

To prevent the Diſappointing Contingent Eſtates, the © Common *: Ventr. 189. 
Way of Conveyancing. was to make a Feoffment, '&c. to the Uſe of 
J. S. for Life, Remainder to the Uſe of the Feoffees for the Life 
of J. S. and ſo on for preſerving Contingent Remainders. Vet the 
more modern Way is to make the firſt Eſtate only for Vears. In 
both Caſes, He that hath the firſt Eſtate cannot deſtroy the Re- 
mainder. [See the 19 Car. 2. cbap. 6. 6 Ann. chap. 18. In an 
Eſtate for Life, ſupra. Alſo ſee again 10 C11 V. z. chap. 16. 
prout ſupra.) © 5 = DCD 

Note, That there is a Difference betwixt a Contingent Remainder 
and an Executory Deviſe. For in all Caſes of Executory Deviſes 
the Eſtates deſcend until the Contingencies happen, and nothing is 
veſted till then in the Executory Deviſee; whereas a Remainder is 
an Eſtate veſted. | 


XIX. An Eſtate in Reverſion, (from Reverto to Return) is the Of an Eflate 
* Reſidue of the Eſtate left in the Grantor after ſome particular 7 en b 
Eſtate granted away, always Continuing in him that granted the 142. b. 
particular Eſtate; or where the particular Eſtate is derived out of 
his Eſtate, As in a Gift in Tail, the Reverſion of the Fee- ſimple 
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An Tnfiirute of he Book II. 
"i in a the Donor; in a Leaſe for Life, or fot Years, the Reverkontia is 
in the Leſſor. If one has: a Leaſe for T wenty Years, and Leaſeth 
out Ten of thoſe Veats, à Reverſion is inſthis ſecond Leſſor, as well 
as in the: firſt: that Gtanted the Twenty Vea A Reverſiom alſo 
may Commence after a Remainder, Where one diſpoſeth of à leſs 
Eftate than that Whereof He was ſeifect at the Time af; we: Diſpo- 
ſition. OILS! BY 
« Inft. 173, a. The Reverſion expectant upon ati; Eine: Tall | is of * no At 
in Law becauſe it may be cut off by Fine and Recovery g and there- 
65 2 55 fore a Revetſion upon an Elte Tal is no * Aſſets. Other wiſe it is 
of a Rererſion on an Eſtate fot Life or Vers, | od . 
; cnt 324+. The Poſſeſſion of the . Tenant does preſerve the Reverſion in 
| Donbr «6 or Leſſor; and Walken the ing and Sine due to 


them. vie ad 10 1 . in A itt on T9526 baia gil 
*1Inft. 327.2. *\ There was mae o Remainder * Eſtates in Tail a 
Common Law. [See of Eſtates in Tail, ſaprac} neg 


By the Common Law no Grantee or Aſſignee al: a Reveahion, 
could take Advantage of any Condition or cen In by the 
Leſſech of the ſame Lands. dt ce, £0) 1 movin bod To 508 
„ SCI J hood nt 1 200k * 
«By the 32 H. 8. chap. 34. — of Nur hne may take. 40. 
vantage of Conditions 00 Covenants againſt 'Lefſees of the | ſame. 
Lands, as fully as the Leſſors, their Heirs or Suceefſors might have 
done. Leſſees alſo may ' have the like Remtdtes' againſt the Grantees 
'of Reverſions, &c. — the er of op e 1 1; of: 215.4 
a. & b. 
[See the 19 Car. 2. g 6. 6 Aan. ne 18, in Elia fo Life 
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CHAP. II. 


The Second Diviſion of Eſtates in Os ay Tones, 
or. Hereditaments, (vis) Into Eftates Cotpotea 
and Incorporeal. And therein of Dignities, Ad- 
vowſons, * Tenures and Services, Annuities; 
Commons, Ways, Multare of u Mill, Corrodies 

| and es] „ Offs, Franchiſes, Privileges i 


8 TAT Es ite either * Corporeal or Tncororeat; Corporeal, 'as 
Houſes and Lands, which may be touched or handled. Theſe 
are properly called Lands and Tenements, becaufe they are held of 
ſome Lord by ſome Service or other. Incorporeal, which cannot be 
<1 Inſt. ao. a. touched or handled ; but are only Rights iſſuing out of Corporeal 
Inheritatiees, or concerning Them, or annexed to, or Exerciſeable 
within the ſame. As Dignities, Advowb ums, Tithes, Tenures and 
Services, Aunuities, "Commons, Ways, Multure of a Mill, Corrodies 
or Penſions, Offices, F Fanthiſes, Privileges. Theſe may be com- 
prehended under the Word Hereditaments, and are conveyed ws 
I Dee 


© Inſt. 9. a. 
49. a. 
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750 aud without” in Livery” apd"Seifin,” df othef Kere“ lf. 9. 
mony ext SH of Grants, wink, infra.) \ OR 10 50 0 oft 
Rove dine and Remainders ate not Things Bach pon h/ It their'dwn 
Nature 3 but are ſo called, becauſe They are Eftates in ESpel 5 
only. They are a preſent Intereſt, yet ſtand in à Degret ee 440 
from the Poſſeſſion, till the aden Eſtate is Hetermined: Ho)... 


ever, of Theſe F hive lee ſpoken in the laſt Chapter. 9 305 1 Be .-- Aul f 

WE | N Warterei | once 5 OF 
ti, A o-, Ti of Noi [See of the TE Bob r. ole Dh 
chap: 4]. t Oy GO © — 1 _— 


II. LOetectnin Adviſons it-will Fa Seeed F ivy: 1. What © Of Adrw- 
is 4 Beniefice ; and then, 2. What is an 2 and how Divided. ſons. 


How an Aduouſon may N 4. How it may be en 


SEO 


Ujurpation vga if 5 
1. A. Benefice i is any Eecleſiaſtical Dignity Promotion, or” Spirts * 2 Inft. 29 
vo] Living whatſoever. All Church ' Preferments are 1 CES. gn _ 
[See 13 Rich. 2. Stat. 2. chap." 2. concerning ' Biſbypricks.] They, 
muft bo given for Life, not for Years, or at Will. nf of 
Deanerits,  Archdeatonries, Prebendi, &c. are Reeds with 
Cure of Souls, tho' not comprehended as Benefices with Cute 'of 
Souls, within the Statute of Refidenty, (viz.)' the 21 H. 8. Chap.” by 3- 
But according to a more {trict and proper Acceptation, Benefices' are 
Rectvries and Vicarages. A Rector or Parſonage is a Chureh e 
dowed with a Houſe, Glebe, Tithes, Cc. Some Rectories have 4 
Cure of Souls annexed to Them, and ſome have no Cure of Souls © ff 7 
Thieſe are called Sine- Cures, as when the Church is fallen down, and + 
the Pariſh becomes deſtitute of Pariſhioners, or where the Rectors 
have Vicars under Them. A Vicarage: is 4 Benefice-where ſome or 
all of the Tithes are Impro priate. [See | of ParJon 18 Approp riations 
and Vicars, Book cle. 3 VP dhe * 911 vv 0 wer Nhe cr AID 
. An . Adubwſin, Cabins) Jus Patrondtts) 1 4 Right . Finch 14 5 
Preſentation or Collation to a Church. The Nomination Wag Oris! SY 17 
ginally in the Biſhop of the Dioceſe, but granted afterwattls by Him W Hal ? 
ro'the Patrons (either as Founders or Benefactors to the Church) fe- Ee 
ſerving: a Right to Himſelf of Approving the Perſon preſented =” 
Him. So that now! Patrons have as abſolute 4 Ownerſhip and Pro's Dr. & Stud, 
priety in the Advowſon or Right of Preſentation,” 'as' they have! in 1 * S 
their Lands; it being of a Temporal Nature, and A 120 Fee. It « 2 aue „ 5 
may be Granted by Deed or Teſtament, and it is  'dfets in the C, 4.7 
Hands of Heirs or Executors. And it may lie in Tenure; For Aae ee 
Common Perſon may give it to'Hold of Him:2 | dauer in 
There may be* Advocatio Medietatis Fcelefie, and Medieths 4. | 17 * 
vocationis, i. e. an Advptſon of the Moiety of: the Churth, and 4% Finch 1 
Moiety of the Aduoteſon. An Advowſon of the Moiety, is Where there r nt. wh. 
are ſeveral Patrons; and two ſeveral Incumbents in one Church; this,“ 1 f ha 
one of the one Moiety, the other of the other Moiety, and one Part, 
as well of the Church as of the 'Town „ allotted to the one, and the 
other Part thereof to the other. The Moiety of che Ade 1 5, 
where two muſt join in the Preſehitation, and where tliere is b one 
menue as where erg are two Copareeiies, 1 And ches they 
” 14. A. 999 VO. 0D 37! nbA 2d 0: £19 ages 


Inſti Wye, > 77 


—— ee 
e Kal — to — b 1 yet each of them hath but the Moi 
. Church. 800 of an Efate.in Coparcenary,. bu. e, 
This is the Wen of ap Ad- Gon. 
e e Hude ihus. Adypwions- are of Ta * 


1 Grgli. * erlesene FPreſentation 
123. 4 fany oe 4M aur, ffn 1 Tenemęnts; and des pals. in 
d x Inſt. 77. a. rant. of nor ag an Incident, without ſaying rH#7h 1507 
5 a. Appendants or "Appurtenances thereunto belonging. But in Caſe of 
8 e tHe wich, EA e ic e un Aeon. ful 
ay $ without exprels tion of it, [See the 17 Ed. g, p. 
ei Inſt. 120. b. 1 5. ] 2, In Groſs, is a Right ſubſiſting 1 itſelt, belonging to a⸗ 


N * and not to a Manor, Lands, Gc. r that hen an Advaw- 
0 ente ſevered. by. Deed or Will from the Corporeal In- 
tance, to Which it was Appendant, then it becomes 0 nn 
195 50 La AS ew) 
Again, Adromians are either Preſentative, Collative, or Bo- 
1 2 
i ibidob. Kate. N n Þ, where the Patron does preſent 
1 Clerk to the Bichap of the Dioceſe, to be iufiituted, in 
ble urch, as hath heen obierved, [See of Pre/entation,. Book, 1. 
3». 50g I, — — e 1. hap, 10. Concerning en of ſome 
. Cures.] 002 40 00 
bis may be dane either by Word or Weit The. King may 
12 Word, or in Writing under any Peal; who othegwiſe ap- 
not, do any Legal. Act bat by. Matter of Record. But Where an 
ggregate Corporation d doth 6 it wuſd be under Seal bone 
F. N. B. Byeſeptation to, 4, Vicarage, doth, of Commqn Right belopg: 30, fe 
* Parſon, If a, Feme Covert: bath, Titie o Preßent, the! Preſentation 
mult.be by Huſband, and Wife, and in both. co PROT 
in, Caſe of ue 1 Conſort... NN | 
.. And..if a Feme, Covert is ſeiſed of an Agi, and the. Church | 
71 Inſt. 120. a. becometh void, and the Wife * dieth, the Huſband : ſhall preſent to 
12 N. B. 33. ae Advowſon. A Guardian by Socage ge or by, Nurture, canpot 
15 be nt to a vacant Living in Right of the, Heir, t in his Namęs be- 
* : he, 17 TOR no Benefit of it, or Account fox it, though it is 
_ S e ed, and. made Good by Time. Therefore the In- 
9 fantihall —— whatloever Age, If a Common Patron preſents 
fitſt one Clerk,. and then Hnather, the Biſhep may, Inſtitute which 
he : Boll. br. he pleats; * * unleſs He Revakes the, Preſentation. of one of e be- 
Cen fore he is Admitted by the Biſhop. If there ãs a Right of Neiing 
N via in one, and a Right of Preſentation in another, to the, ſame 
* 'Benchice;, He chat has the, Right, of, Nominarion is the Trug Patron, 
| and t e other is obliged. to preſent the Clerk which is Nominated. 
G K af Thos, that hath, a. Turn pt — his Clerk, 11 he is Admitted, In- 
d, and Inducged, but he doth not gead the Thirty-ning Arti- 
155 e * This Mall not be agcgunted his Turn, becauſe the Ad- 
1 E P and Induction are void. [See, How One fnay 
Caq/ei td. a 4 1 0 ar Vi 57 Book f. chap. 3. ] Other wiſez if, He, 
was deprived for à Crime. 1 Preſentabiop bears Dale biff che 
Church. i is 0 of apather, Clerk; it is void. 1917 
A Deacon may bg Preſenteq i but he muſt, be made, a Prieft,. be- 
fare: He can be Inflitated, A Pefron cannot preſent Himſelf n but 


he V pray to be Admitted 7 the Ordinary; and If Admitted, it 
is 


wth 
« Lit. 184. 
1 Inſt. 121. b. Heben 
a 


* 
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is vend. A Dean ry Chapter: cannot preſent the Dean, cor e 3 vol 
fer and Fellows the Maſter. 9 . © 348. DO 
The Patron muſt preſent ibn Sir Calendar Months ane dle 28 Rep. 61, 
Avoidance of the Church. It is hot Suffieient, that the Preſentation 3 4 
beats Date within the S* Months, And if the Biſhop *© Refuſes to 2 Cro. 166, 
Admit the Clerk Preſented, He mult give Notice of his Refuſal 167. | 
with the Cauſe of it forthwith. '"[See of Preſentarion, Tit, Par ſon, 5 0 * 
Bool f. chapicy;Þ Aud on ſuch Notice, the Patron muſt Preſent ans? 
dther Clerk nbi the dix Months from the Avoidance, if he'thinks . 
the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refufl. 
_ Otherwiſe He may” bring his Bare Impedit "againſt the Biſhbop. 
But it is'faid, That a 8 Final Perſon' onght not to have any Notice 
upoh Refuſal of his Clerk, eſpecially for Want of Learning. If the 
Church becomes Void by Soi AR of God, as Death; or by Crea- 
rion, or Ceſſion of the laſt Incumbent, or otherwiſe by the A of 
the Incumbent the! Patron; at his Peril, is bound to take Notice Dr. & Sd. 
of the Avoidance, and to Preſent within Gix Months after. But if NI. 
it becomes void by Deprivation by the Canon Lat, or „ 
the Patron muſt habe Notice from the Ordinary, afid then e muſt. 
Preſent within Six Months after that Notice. For the Church was 
void by tbe Ack of the Ordinary.” [See of Lapſe, 50. If a Church 
becomes Lirigious by the Preſentation of two ſeveral Patrons of 10 * Abr. 
their Olerks to a void Church, within the Se Months, the Biſhop? . 
may faſpend the Admitting the one*Cletk'or the other {| RR 
ſe to incur, without Awarding a us Patronatus. But upon 
Requeſt of either Party, Patron, or Clerk, He muſt award it; and 
then if he admits the Clerk according to the Verdict found, and Cer- 
tificate of the Commiſſioners, he ſecures himſelf from being a Di- 
ſturber; tho' the Right in a Nuare Inpedit is found for the other. 
But if a Church bollitigiows! and WD hom be preſented to the Or- Mg 
dinary, and he awards, a Ju- Pattonatus, to enquire Which Patton 
has t e Right, and the Inqueſt finds for one, and yet the Ordinary pr e 
receives the Clerk of the other, contrary to the finding of the Jury; mw 
in that Caſe, if the other Patron vriegs His Quart Tnpedit 0 Te 
the Uſurper and Incuinbent, not naming the Biſhop, and proves his 
Title, he may afterwards have an Aion upon the Caſe againſt the 
Ordinary; for that Wilful Wrong, &c. 2 La. Raym. 948. The Bi- 
ſhap may award it, if one Patron only Preſents, and affig Com- 
mifſſioners to Inquire into his Title. By Which you may appreheiid, 
That a Jus Patronutus' is a Commiſſion, granted by the Biſhop to 
ſome Petſons, to Inquire who is the Rightful Patron! But if the Bi- 
ſhop delays the Patron upon his Preſentation,” by Deferring to Exa+ 
wine his Clerk, Gr. he may ſue his 2yare Tmpedrt, and thereupon 
a Writ of Ne Amttler to the Biſhop; within the Six Months. Arnd 
then if the Biſhop,” after the Receipt er fuch Writ, admits the Cletk 
of any other Perſon, for whom it is ſo found in a Jure Patronatus, 
the True Patron may have a Quare- Incumbravit's wnſt the Biſhop, 
and recover the Preſentation with Damages. che Catalogue . 5 
Writs,” Book 4. chap; ban, ot erb il. 
But it is to be obſerved,” That as to Weben, "oy Right « of Pre. 
ſentation, 'the King has his Prerogative, He hath: the! Supremé Dr. & Stud. 
Right of Patronage of all the Benefices in England. der of the Dial. 2. chap. 
King, Book 1. chap. 2.) So that he may Preſent by Lapſe, or * N. B. 33. b 


upon 


| 
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— upon Por feitures by Attainder, Simony, Outlawry He hath Right 
o preſent to all the Dignities and Benefices of the Advowſon of 
Archbiſhop and Biſhops during the Vacancy of the Sees; not only 
after the Seiſure of the Temporalties, but after the Death of tlie 
Archbiſhop or Biſhop ; and altho' the Temporalties are reſtored to 
the ſucceeding Biſhop. [See again Book 1. chap. 2. and ſee 14 Ed. 
3. chap. 5:] And if a Church belonging to the Patronage of a Biſhop 
becomes void, and the Biſhop Collates, and Dies before Inſtallment 
F. N. B. 34, o Induction, the * King ſhall preſent. / Upon the Promotion of a 
4 go. a. Clerk to a Biſhoprick-in England or Ireland; (tho the Dignities or 
» 4 Int. 356, Benefices lay in England or Treland,) the Kidg hath, Right to pre- 
2er ſent to ſuch Dignities or Benefices (except Donatives,) as, the Perſon 
38. was poſſeſſed of before ſuch. Promotion; and.altho! He Grants Him 
Show. Caſes 4 Diſpenſation to hold that Church in Commendam for Vears; un- 
T Wo Tha leſs the Commendatory Dies, or. Reſigns, during that: Term. Lee 
of a Commendam, Title Parſon, Book 1. chag. 3.]T»“T 2: 
In his Right alſo the Lord Chancellor, ot Keeper, of. the- Great 
Seal, many preſent to the Benefices, belonging to the King in Right 
4 F. N. B. 35. of his Crown, / under the Value of- Twenty Marks in the King's 
Book of Firſt-Fruits and Tenths, But the Uſe is, That the Lord 
* Hob. 214. Chancellor, &c.. preſents to Livings of and under Twenty Ponnds; 
1 - tho” the King may preſent to them if He pleaſes, [ See Of the Lord 
Cbancellor, Book 4. chap. 1.] And when the King does preſent at 
76 Rap 2 any Time to a Church, and his Clerk is Inſtituted, yet before In- 
22 IT. >. duction the King may revoke. his Preſentation; or if He preſents 
353. another, it is a Revocation in Law, at 50 8 was not 0 
tained by Fraud. | cut h 
Therefore if the King's Clerk is [Indlituted; and Dies W Jie 
dation. the King's Turn is not ſerved. By Inſtitution a Church 
Preſentative is full en a Common Perſon, but not againſt the 
* 6 Rep. 49- King till“ Induction, if the King bath a Right to preſent... [ See of 
71 7. 119. b. Laſtitution and Induction, Beo Ar laß. 4+] "and of Lane and ere 
2 Roll. Abr. eie, Infra. ;] oe fe boy 
349- 2. An Advowſon Collatives is chat Ana, which 1 is lodged * 
the Biſhop for Collation is the giving of a Benefice by a Biſhop, when 
He is the Original Patron thereof, or He gains: a Right by Lapſe. 
Inſtitution is given by the Biſhop upon a Preſentation of a Patron; 
but Collation here is an immediate Inſtitution, becauſe the Biſhop is 
bath Patron and Ordinary. Inſtitution and Collation are in Effect 
* the moſt part) the fame j and are Terms made Uſe of to di- 
the Perſons, who have the Power to beſtow the Benefice. 
1 where they differ, ſee of. Lapſe and Uſurpation, infra.] 
23s: An Adyowſon Donative is,, when, the, King; of other r 
(aw hom the Advowſon of the Church is Lodged) Does by a ſingle 
Donation in Writing put the Clerk into Poſſeſſion without Preſenta- 
tion, Inſtitution ot Induction. If the Clerk is Diſturbed, the Patron 
may have a Qyare. Impedit; but if the Patron of a Donative will 
1a. 344 a. not Nominate, a Clerk, there, can be no Lapſe, except it be ſpe- 
Ver. 61. cally provided for in the Foundation. Vet the Biſhop may compel 
dien to Nominate a Clerk bx Eccleſiaſtical Cenſures, For tho the 
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pels;-Prebends, Sc: and may be exempt from all ordindry: Juriſ- 


diction; ſo that the Ordinary cannot viſit them, and conſequently 
cannot demand Procurations. {But ſee concerning Donattves, 1 Geo. 
1. chap. "to. For Augmenting the Maintenance of the Poor Clergy. ] 


The Patron may appoint-Commiſſioners to viſit for Him. The Pa- 


tron and Incumbent may Charge the Glebe, to bind the Succeſſors. 
The Incumbent may reſign to the Patron. But if the True Patron 
of a Church or Chapel Donative doth once preſent to the Ordinary, 
and his Clerk is Admitted and Inſtituted; it becomes à Church Pre- 
ſentative, and ſhall never have the Privilege of a Donative after- 
wards. Vet if a Stranger preſents to ſuch a Donative; and Inſtitu- 
tion is given, All is void. [See of the Power of the King i in Church 
WP Bar x; chap. 2. an meg a pe: oy 7. _— 10.1 


Stutthes concerning Aub ur Preſentatiye, Colts: 
tive or Donative. 


110 | tojok 1% 1 
By yr Common: hw: no one | oval Recover Damage f for the 
Loſs of the. Preſentation; | But-pow,. 111 7 4, br. 
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By Weſt. 2. chap. 5. or 13 Ed. 1. When fix Months paſe * ing 
4 Quare Impedit, or Aſize of Darrein Preſentment, by the = 
bance. of any one, ſo that the Biſhop bath a Right to preſent by Lapſe, 
the Perjon ſhall recover Damages by Two' Tears full Value of the 
Church, if he loſe bis Preſentatren.::, Otherwiſe, if He recovers His 


Preſentation within the Six Months, Damages ſhall be — 10 Ha we 


a Terr s Value . * the 2 of 902; iſ Pre: 
\ A \- A\ *\ nf 
| 80 that the "muck, r ticher Joſe: bis Prefintition; oe) have: 
double Damages; or beve-his Preſentation. with fingle Damages. It 
is ſaid, That the Value of the Church ſhall be reckon'd only accord- 
ing to the King's Books, and not according to the Real Value. 


u | 
* 


By, this.Statute Damages are not given to the“ King, becauſe He * 2 Int. 362: 


carne loſe His Preſentation. But in all Caſes the Three ordinar 


6 Rep. 48, 


Points ipguirable on this: Statute are, 1. If the Church be full, and. 


if fo, by v hoſe Freſentation. 2. The yearly Value of the Church: 
3. It. ſix Months paſs d after the Avoidance: | [See of Aduowſen Fre- 
[entattve, ante.] 

By the 31 Eliz. aluap. 6. (Entituled, An Af: againſt 4505 5 in 
Elegion: H Scholars; i and Preſentation to. Benefices) The Penalty and 
Forfeiture of double the Value of one Year's Profit of Tuch Spiritual 
Promotion, fon Prgſanting or Colluting to a Beneſice for Reward; or 
Corrupt Con fideratian;and the Diſability of the Perſon accepting 
any ſuch Benefice, Sc. ( of enjoying the ſame, and the Right of the 
— Preſent ſor that N as alſo the Penalty: of double thie 
Value of ene Year's' Proſit for Corrupt! Ręfgning or Exchanging 2 
Benefice with Cure of Souls, Ge. is at large fet forth. \ ¶ See tha 


Vide 1 IL. ord 
Raym. 149. 


poſition of this Act 1. Hut 1201 4. 3H. 1 537 it ga, 15%, ISI! 3 
The King himſelf cannot Preſent the diſab diſabled: Por to: that aloft. — 


| Church; neither can the Patron: of ia Donative e the ſame *© 
ek at 21 . 7 Ad 18 A 10 81010 6 *. NN 2 7 N 
"> Zan 11 Bie 2 C1 17 42 NN 51 : iv Bat 
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> þ is. 248, Bot it is to be obſerved, That General Bonds of Refignation 
4 54 Pr upon Notice, in order to the ens allowed, not- 
But ſee the withſtanding this Statute ; becauſe there doth not appear a Corrup- 
8 tion or Simoniacal Contract in the Condition; and — 
24 Part 399. may bind himſelf to Reſign upon good and valuable Reaſons, as in 
Durſton a. Cafe of Plurality or Non-Refidence, or when the Patron's Son is at 
rn. Age, and Qualified to-take the Bentfice. But if it had been for a 

Laſs of the Glebes ae} eee: n of 0 that, 5 | 


wiahin the Bare ji ©; by) wet 


wi 


By the I W. k M: chap. * Mer * Death b of « Perf . 

promoted to any my fende or Contrath Si- 
mony (hall not de alledg wy to — udice of: any other Patron inno- 
cent of Simony, or of 2 Clerk ; unleſs the 2 Simoniacally pro- 


moted, or His Patron ere wy 9 cb. Qence, in the Life-time 
of rhe Simoniack Perſon. * n e 
Seen 10 * 111 
If the Guilty Patron doth ent avocker Clerk upon the Deceaſe 
of, the former, the Simony upon the firſt Preſentation, may be al- 
ledged both againſt the Guilty Patron, and his fecond- Clerk; N 


ann 


By ther W. * N An eb Gene G2. ** * If 2 
Patran is a Papiſt Cvnvict, or refuſes to make and 2 the. De- 
claration mentioned 1 W. & M. chap. 26. Ali Preſentations or 
Grants of Avoidances are null and void, and one of \the Univer fities 
ſhall Preſent, ¶ dee the Aun. chap. 18. en C 
Jointenants and Tenants in Common... NV LADS AO 

By the 12 Ann. ſeſſ. 2. chap. 12. F any Perſon ſhall for any 
Reward,: &c. in his rwn Name, vr the Name" of any other Perſon, 
Take or Accept' the next: Avoidunce of, or Preſentation tu a Bimefice 
with: Cure of Souls, Dignity, '&c. and 'Jhail* be preſented | thereto ; 
every ſurb Preſeritation © ſhall be void; amd ſuch Agreement deemed a 
3 Simoniacal Contrat?;” an and the Cen may Preſent "or ner Kc. 
SH ST ak af) ite ut ud ista! 210! 
aT A Redttaios'vitly- thoſe: that ate tb * he 

next: Avoidance of the Living, and: that upon Purchaſe only, &c. 

the ae ot thoſe of the-Clergy that are not to be Preſented to 

e Benefice | 
Ilses the 10 Ann. chap. 11. For Building\Bifty:Naw Churches i in 
Londen, &c. 1 Geo. 1. chap. d For Au in the Majmenance 
Wann i £0119 30 ls J ld 10 | 
3. A. Lupe: iA Title e a Ae 
Church, by- thei Neglect of che Hlatron 10 Preſent to it within Six 
Months after Avcidance. Or Lug is a Devdlution of a Right of 
Preſenting from the Patron to the. Biſſiop; from the to the 
1 25 * Archbiſhop; from: the Axchbiſhpp to the King. The Term in which 
* the!Title. by La from ondotd the other ſucoeſſively 
25 Sud is $iz:Mapths, or Half a Year according the Calendar, not ac- 
backe, counting Twebty-cight-Days wo- che Month, de in other Ces i be- 
d le de tafian ig , the Eccleſiaſtical: Law, and ; becauſe 
235 Tempus Semeſtire in the Statute of Weſt. 2. chap. 5. is intended of 


2 Roll. Abr. Half a Year ; the whole Year comaining 365 Days, which being di- 
. 4 vided, 


8 


vided, che Half. Year for the Futon to — iey me The 
Day in which the Church becomes void, is not to be oned 1 
Part of the fix Months. * A, 
I aid * before, That where the Benefice is vid by Nah, Gehlen, 2 & Stud. 
or Cy//ion, the Patron muſt take Noflce' at his Peril; but in Cafe of Pa. Rep. 30 
Reſignation or Deprivation by che Law, (not for any Tempotal 73 
Crime, as Felony, Cc. or by Act of Parliament, r the At 
requires it, as the ip Blix. chap; 12. 1 EA. 4 & 4 Car. 
2. chap. 4} Noties ought to be given to the Patton Greg U the 
Ordinary; and from foch Notice only do the Six Months begin to 
give a Title by Lapſe. When à Clerk is * Refu/ed"*for' Tliteratute g Rep. 7 
or il Life, the Patron [ought to have Notice that He may pteſent = 692. 
another in due Time; but the Lapſe ſhall ſtill incur from Death, 
Ceffion, or Creation. {See How One may ceaſe to be a Par pn, 
Bool 1. chap. 3.] Notice is requiſite, 9 give the Ordinary à Title 
by Lapſe. But as to others, the True Patron may loſe his Prefen- 
tation without Notice. For the True Patron is bound to take No- e 
tice of the Avoidance againſt? Strangers at his Peril. [See of Uſur- ©: Roll. Abe; 
pation, infra.] But if à Patron preſents his Clerk, before” the 369. 
Biſhop hath © Collated; tho”! the Six Months ate "expired, yet the © Dr. & Sta. 
Preſentation is Good, and the Biſhop cannot take Advanta of the _— * 
So if the Patron makes bis Preſentation to the Biſhop, be- 2 Roli. Abb. 
fore the Archbiſhop hath Collated; tho' Twelve Months are paſſed 350, $67. 
ſince the Vacancy. /-But if the Biſhop after Twelve Months are ex- | 
pired, does Collate, this bars the Patron, but not' the Archbiſhop; 
for He may have a Qyare Impedit, If the Biſhop does not Collate 
to Benefices of His own Gift, they Lapſe at the End of Six Months 
to the Archbiſhop: And if the Archbiſhop does not Collate within 
Six Months to a Benefice of bis own Gift, it lapſes to the King. 
If Title by Lapſe accrues to the Biſhop, and He dies, or is Tranſ- 
lated, before He takes Benefit of it, the Devolution is to the Arch- 
biſhop, as He is Guardian of the' Spiritualities. But if a Lapſe ha 
pens, while the King hath the „Temporalties of the Biſhop, "bh 
King ſhall have the Benefit of it. If Lapſe acerues to the Biſh 
in a Metropolitical Viſitation, the Biſhop ſhall have Benefit of the © 2 Roll. Abe, 
Lapſe, and not the Archbiſhop tho the . Biſhop muſt preſent his 357. 367. 
Ink to the Archbiſhop for Inſtitution, inſtead of Collating him, 
If a Dare Impedit is brought, when the Patronage of the Church 
is Litigious, - and one Party deth recover againſt the other; if the 
Biſhop was not f named in the Writ, and Six Months paſs while the * 2 Roll. Abe. 
Suit is depen ding, Lapſe ſe ſhall incur” to the Biſhop, for there was no 365.366. 368. 
Fault in Rus fore bring a Quare Inpellit as ſoon as may 26 Rep. 52 
be againſt the Biſhop, and name him in the Writ, and then neither * Inf. $44-be 
the Biſhop, Archbiſhop, or King, can take Benefit by Lapſe. But Ha 20 
if the Patron within the Six Months brings a ' Bare Inpedit againſt 
the Biſhop, and then the Six Months Lapſe without Fe hs Prefen- Hob. 20% 
tation by the Patron, Zapſe-ſhall incur to the Bi 
By Preſentation: and Inſtitution Lapſe is prevehts , to the Inferior 
Ordinary „tho? the Clerk is never Inducted. Be 
A Top may incur ſt ar} Infant or me Corert, if They 11 Inſt. 246. a. 
3s not preſent ine within Ar Calendar Months. Seren * Abr. 
If the Biſhop is a * Diſturber, or the Church remains void above 3 + by 
Six Months by his Fault, there can be no Lapſe. © - — Ro 1 Abe, 
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e e 9 80 an Advowſort Donative, en the 
Geo 1. p. 1 rite I; «1714 305 41 1 
be 2 -: r aso L.. bie ! 


. 4 Di, 's 474 There is mg Lais frotn the Ng. He oth * his on Time, 

6: 40 chat we Patra cannot preſent before the King takes Advantage of 

g ry 5 the Lapſe. The, King by Quare Impedit may recover His Preſenta- 

tian, and remove any Clerk inducted into the Living without his 

Preſentation, tho Eighteen Months are paſt. See 17 Ed. 2. cb. 8. 

Ged. 1. chow Concerning Avgmented Cures. | But if the Patron 

d 7 Repo 98." proſents;':and the Glerk is inſtituted and inducted, and then * Dies 

Ee 216. = Incumbent, or is Deptived, the King hath loſt bis Title to preſent 

by: Lap/e.: For the King was to have the next Preſentation only, 

Which cannot now be Reſtored to Him. But many will not allo -W 

the ſame Reaſon if the Incumbent ;Re/igns.;: becauſe it may be by 

Contrivance to Cheat the King of his Right. I yet 

„6 Rep. 20. If the King preſents, by; Lapſe, when He bad an- Origin? Title, 

2 Roll. abs, tho! the Clerk is taſtitoted. and inducted, yet the ng may ere 
351. another; becauſe the firſt Preſentation was void. Aut 

The King harh not only a Right of Preſenting. to Chutches which 

Lu to Him during His own Reign, but alſo to ſuch as Lapſed in 

83 Reign, 8 wolte {appearing: _ of the 2 5 Ea. 3- 


4 


"; Ceo. 355. 40 
Sent. 3. bab. 14. 
* 1 luft. 25 b. * Ularpation-is.* when. —_— that hath no/Right, Preſenter to 
2.Church, and His Clerk i is admitted and inſtituted into it, and hath 
| peaceable. Poſſeſſion Six Months after Inſtitution, before a Qa Im- 
4 Rep. 29, pedit is brought. An Uſurpation,muſt Commence upon a Prefen- 
13 OY en not a, Collation; and is ed by Ae en Six Naontbe be- 
ore a Quars⸗ Inpedit brought. al dog & 7 Mz. 
By Collation the Ohurch is dt full, nor is Plenatty. by Lix Months 
upon. Callation pleadable; but the Right Patron may bring his Writ 
at any Time, to remove the · Perſon Collated; unleſs He is ſuch 4 
Patron, that bath; alſo a Right to Collate; for then againſt another 
Collating Patron, Plenarty; by Collation is pleadable. A Preſenta- 
cles tion which is f void in Law (as in the Cafe of, Simony, or to a 
e ue chat 3 is full, Se) makes no Uſurpation ogzinkt. the Rightin 
atron. 978100 10 hy23 If 111111 * A} 105 ö 
6 Rep. 49. The“ Fee of, an Advowſon, may be rained by Uſurpation, an 
6 EN 344- a. * ggt only the Ayaidance. upon which the Uſutpation is made. As if 
. 18 Purchaſer of an; Advowſon in Fee- ſimple, before any Preſentation, 
| ſuffers an Uſurpation, and ſix Months to paſs without bringing his 
Ware, Bed. he has loſt his Right to the Advowſon; becauſe, he 
has loſt his Qyare, Inpedit, which was his only Remedy: For, he 
could not maintain a Writ of Right of Advqwſon; and tho' he 
1 uſurps, and dies, and the Advowſon deſcends to his Heir, 
* yet the Heir cannot be remitted, but the 1 is loſt for ever. 
2 Ld. Raym. 954. [But ſee the 7 Ann. chap, 18. poft.], ! 
2 Rep. 93. If pne preſents. to a Church iu Time 11 r, and upon it the 
Preſentee is Admitted and Inſtituted in Time of Peace, the, Law 
regards the Original Act; and the Preſentment and All that follows 
* he is Void, and ſhall not put the Waun an out of: Poſ- 
1 Oo. 10 1 $4 
uf. 344 There can bs ws o Vlurpation by ducing to a Donate, 7 Hl. 


2 


Cruz Tauro England. 469 


The Prerogative of the King is, That tho' He may Uſurp upon 
others, and gain the Inheritance of the Advowſon thereby; yet + Ca 
no one can Uſurp upon the King, ſo as to gain the Inheritance af 4 Cars, 
his: advowſon; Gr that is Fermänent, and in this Senſe: | Naitum 2 Cro. 84 
Tempus occurrit Regi N N yam, e 
Inſtitution by Six Months befor a U ed Impedit brooghtils' 4 » rInt. 119.b. 
good Plenarty againſt a Common Perſon or Subject; but Plenarty is 34+, * 358. 
not a Plea againſt the King, till Six Months after Induction. But 
if there is an Uſurpation upon the King by a © Compleat Plenarty by 6 Rep. 30, 
Six Months after Induction, the Plenarty can only be pleaded int 12 
the King's Preſentation; for the Quiet of the Church. For He may 2 Ind. 358. 
remove the Incumbent by due Courſe of Law and judgment by 2 Cro: 36 
Nuare Inpedit, (whether He: claimeth- in. Right: of the Crown; ot 55: 
in Right of a Subject) and then He may preſent;:{\See:the 13 Nich. 1 » : 
chap. 1.] For as to the King's Right, no Time ſhall Prejudice Him. 
Plenarty by Six Months after Inſtitution is a good Plex againſt tze 
Queen Conſort, tho?, ſhe claims the Advowſon of the King's Eu- 
dowment. But in this Caſe! of Plenarty, if the Incumbent pleads 
the Preſentment of a Stranger, Qgære If he ought not to ſhew, That 
the Stranger had 4 Title: If the Incumbent. was in Six Months after « Noy 30. 
Inſtitution, by „ 0 of the . 1 Ep there Canet. 
2 bed not ſhew rad Hin ZT | Ino 


pm, 


th, JITLR 659 "of 


B Welle 2. or 13 Ed. r. 1 6 if a Defenilant alledgeth 
Plenarty of the Church 25 His aum Preſentation, the Plea. fall not 
fail by reaſon of :the Plenarty, if [the Writ be purchaſed within Six 
Calendar Mantbs, tb He doth 0 recover 2 F n — 
— Sx Months. | 


80 that if a Ri tal k Patron bing his Writ wir hin Six Months 
it is maintainable by this Statute; and if the Incumbent is © named * 6 Rep 49, 
in the Writ, He may be removed; whereas Plenarty at any Time * 
d N the Writ brought, was good at Commioni Law. | 
{The King is not within this Clauſe of the Statute, where Plitarty "6 Rep. 51. 
by! the Space of Six Months is made a Bar to a Quare rat; for 
tho King ſhall not be concluded by ſuch Genetal Words. 
Plenarty upon a Collation is not pleadable, as was iidtinbated/ be- 
fore. And the Reaſon why Collation does not make a Plenartyi.is, 4 O 
E becauſe then the Biſhop would be Judge in his: own- Cauſc. For 0 12 5 ga 
the Biſhop muſt Certify, Whether the Church is:full or not; and d. 285 
therefore the Biſhop's Collation on this Account is interpreted to be 26. 
no more than a Temporary Proviſion for Celebtation of Divine Ser- 
vice, until the Patron does Preſent. | [See mote in the aforeſaid 
Statute concerning Heirs and Infants, Heirs of * e Feme 
ane Ceela e and 6 Rep. os 0 acts vl 
9 4 E 7 P\ 
"Be = 7 y chap p. 18. No Uprpation apa 1 tae) ſhall 
Diſplace the, Eſtatè or Intereſt; of any Perſon. entituled to an , 
vow/or, or Hinder him to Preſent upon the next Avoilianice, lo No 
maintain a — Impedit 70. ee 'Poſſe Jen.“ $5005 Mind 3s TE 


* 8 


— — e 


ö FI TT er 
7 Nalan tenpur r Ai. Lit 378. 6 Rep. 49. I Inſt. 90. d. Wh a, 


294 b. 2 Inſt. 495, 496. 
. ** inter alias acta, alteri nocere non debet. 6 Rep. 1, 5 1. 2 Inſt. 513. 
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170. 


of Tikes. III. or Titbery a7 n Dried an Divided, 2. 70 2 
Due. 3. Of what Things due and payable, or not; and the Man- 
ner of paying what is Due. 4. How They may be Recovered ; as 
alſo how Mortuaries and Penſions may be Recovered. 5. To what 
Publick Payments Sabo. 6. * n be Wa e ons) FRA 
ment of Tithes. 6 + 


13. Tithes (Diſmes, Decime) are the Tenth Part of the 3 
pern early arifing from the: Profits of Lands, Stocks upon Lands, and 
the Induftry of the Pariſhioners, /payable for the Maintenance of a 

Pariſh Prieſt, by every one that hath Things Titheable, if He cannot 

* 2 Rep. 40. ſhew a 8 Exemption. They are an Eccleſiaſtical Inheritance, 
8 3. Collateral to the State of the Land, not iſſuing —_— it, but Diſtinet 

from! it. | 

b > 2 Inft. 490, They a are cf b Three Kinds, Predial, Perſonal, and Mz xd. Pre- 
679. 656, dial,. (A Prædio). Thoſe that immediately. | ariſe from the Land, 
57: either by Manuränce, or of its own Nature; as Grain of all Sorts, 
Hay, Wood, Fruits, Herbs, &c. Theſe are Due without DeduCting 
- the: Coſts, and are payable where They ariſe. Perſonal, ſuch as 
ariſe only from the Labour and Induſtry of Man (other than Com- 
mon Ae being the Tenth of his clear Gains in his Trade 

or Profeſſion, after Charges deducted. [See the 2 & 3 Ed. 6. ch. 13. 

$. 78 8.] Theſe are paid where they are Due by Cuſtom only, 
but ſcarce paid any where in England, . for Mills, or Fiſh cauglit 
at Sea; and then payable . the Party hears Divine Service, and 
receives the Sacraments. Mix d, Thoſe that ariſe not from the 
Ground, but from Cattle and other Things, that receive their Nou- 
riſhment immediately from the Ground, as Colts, Calves, Pigs, 
Wool, Lambs, Milk and Cheeſe from s Chickens of ESG, 


&c. and are payable where they ariſe. ' 

Tithes, with to their Yalue; are alſo Divided into — 
and Small. Great Tithes are Corn, Hay, and Wood. Small Tithes 
are all other Predial Tithes beſides Corn, Hay and Wood, as alſo 
thoſe Tithes which are Perſonal and Mix d. Theſe ſmall Tithes 
ſometimes in the Endouwments of Mars are Comprehended under 
the Word Altaragium, as well as the Profits that ariſe from the Alar. 

* 1 Roll. Abr. Cuſtom: will make Wood and Hay a ſmall Tithe: in the Endowment 
Nb of a Vicarage, or to paſs by the- Word Altaragium. And the 
57 ' Quantity will turn a ſmall Tithe into 4 great One, if the Pariſh is 
ly ſown with it. And ſome Things may be Great or Small 
Tühes in regard of the Place, as en in G are Small n 

and in Fields may be Great Tithes. b 

2. To-whom- Due. The Maintehatioe of th Parochial Cle 
By the Glebe, which takes in the Houſe, By Offerings, By er 
All Tithes are Due of Common Right to the Parſon or Rector of 
the Pariſh where They ariſe; but by Erdowment' or Preſcription 

+ 2 Inf. 641, They may become Due to the Vier; and the Parſon of one Pariſh 
Eo. 26.5 may Preſcribe to have a Portion of Tithes ſeparately and divided in 
the Pariſh of Another; probably becauſe the Lord of the Manor had 

Part of his Eſtate lying in another Pariſh, and Oblig'd his Tenants 

to pay Tithes, Cr. to the Church which He built within His Ma- 


Wi. or becaule of ſome Grant by aida. Patron and Ordinary. 
I} | 5 1 


An Itinute of the 1 Boon 1 


to 5 Clinch heretofore, cally ['s 
o thither to Hear Divine Service, 50 this was "acre about 15 0 
RE r200 by the Cauncil of Lateran. | bye 
No * Lathen at this Day is capable of Tithes, or a Portion of * 2 15 * 433 


Tithe, but under the Statutes of Diſſolution of Religious Houſes, 1. Reb. 2193 
or by a Grant made by the 1 Patron and Ordinary before the iz. ; 
Diſabling Statutes ; by Vertude whereof They may become Tempo- 
ral Inheritances in the Hands of Laymen. 

If an * Impropriator, Parſon- or Vicar Leaſeth his Glebe Lands, * 44 Rep. 13, 
and does not Grant. the Tithes thereof, the Farmer or Tenant, or |, Roll Abr 
Under-Tenant, ſhall pay Tithes to the Impropriator, Farſon n 
Vicar. And if a Parton ſows his Land, and ff ls the Corn grow- Cu. 161. 
ing, the Buyer ſhall pap © the Tithes of it to the Patſon. But if a © 82555 14. 
Parſon "archaſeth Lands in the fame, Pariſh whereof He is Parſon, 378, 175. 
— Leaſeth out His Tithes, He ſhall pay Tithes to the Farmer of 

em. 

A Vicar upon a General Endowment ſhall * not pay Tithes of 

His Glebe to the Parſon, if He keeps it in His own Hands. So if © 18 Rep. 144 
a Vicar is endowed of all the ſmall T bes ariſing within the Pariſh, A 
He ſhall not have all the ſmall Tithes arifing upon the Glebe Lands 

of the Parſon; while They are in his own Hands; otherwiſe if 

Glebe was in the Hands of a Tenant, But if the Endowment h 

been by Expreſs Words of he ſmall Tithes of the Glebe Land of 

the Parſonage the Parſon ſhould pay Tithes to the Vicar, tho the 

Glebe was in his own Hands. 

If a Pariſhioner ſows his Lands, and before Severance the Parſoti 
dies; the Succeſſor ſhall have the Tithes, and all. Profits from the 
Death of the laſt Incumbent, But if the Corn, &c, is cut down, the 
Executor of the Parfon ſhall have the Tithes, tho the Corn, Ge. 
was not actually Ti the. 

5 Extraparoclifil Tithes (as in ſeveral Foreſts; Sc.) belong to the * 2 Rep. 2, 
King. For the Council of Zateran did not extend to them. [See 53 5 Rep. tc, fi 


Book 1. chap. 2. and 2 T3 Ed. 6. chap. 13. f. 3F 5 
By the 28 H. 8. chap. 11. If a Parſm ſows bis Glebe and Dies, 3 651. 

the Executor ſhall have the Corn ſewn by his T. eftatar. 1 FIR 
But He ſhall pay Tithe to the Succeſſor. T7 . 18. 511 


If the Glebe was in the Hands of a Tenant ſat Will, Se.] and the 813. 
Parſon dies after Severance of the Corn, and before Rent is due ; ; 
neither the Executor or Succeſſor can claim the Rent, but the Te- 
nant may Retain it, and alſo the Crop ; unleſs there was a ſpecial 
Covenant that the Tenant ſhould pay to the Parſon's Executor pro- 
8 to the Rent for ſo much as He ſhould receive. 5 


By the fame Statute, Tithes and other Profits &rifing during Va- 
cancy, belong to the Succeſſor. * 28 H. 8. chop. 11. in Title Of 


Bats for a * 1. ante 
3. Of 
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* Eccleſia decimas eccleſiæ ſolvere non debet, 1 Cro. 479. 
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| 3. Of what Things Tithes, are due and payable or not, cht the 
Manner of paying 1 hem where due... 
Tithes are to be paid of Common Ris he of luch Things 5-4 
F. N. B. 53. which do yield an Yeatly- Increaſe; 455 ut once in the Tear. 
CI But this is to be underſtood where Cuſt tom does not over-rule. For 
=” by Cuſtom; à Parſon, &c. may, Have Tithes of ſuch Things, 45 are 
17 Rep. 16. bp Titheable of Common Right. Things Fere Nature are .not 
. Titheable where no one hath Property. Bait to know what Things 
x1 are Titheable, .and what not; and the Manner of paying Tite 
5 Where Due, will appear pen this 2 e e 


p 


A: 09471 4 * ” 1510 „it 4 f Aan . Fa Sas | - - | enn 
v "Inf. 64x, b Corn, Man or Pannape. if ſevered and fold, pa pay. Tithe; * not 
tt Bop. if they Drop, and the Hogs eat them. But if ſevered. and given 


1 to Swine, then the Tenth of the Value thereof is Due. 9 
42 Inſt. 632. 4 After-math (or ſecond Mowth) pays no Tithe, \ unleſs by Cuſtom. 
1 Alter- Paſture pays only by Cuſtom : For it is the Remains of 
589. the Graſs before Tithed. 
Cont. 4 Roll. . * Agiſiment (from Giſer, Jagere to Lay) is a Feeding of Cattle 
r N upon Paſture Lands, Which pay no other Tithe that Year; 5 whe ere 
666. the Cattle are either taken in for Hire, or not fed for Plow. or Pail, 
> Danv, Ati ar otherwiſe Profitable to the Parſon by the Tithe of their Milk, 
22D.nv. Abr. Wool, or Labour. 3 If the Ground is Wet to a Stranger, the Tenth 
600, 601. Patt. of the Money receiy'd, is payable. | Otherwiſe Reſ] pect Lol tg 
3 be had to the Number of the Cattle, and Time of; their Depaſturin 
25 in, that Land. If the Owner eats it all up with unprofitable Cattle, 
the Tenth Part of the Value of the Land is payable. But ofte 
* anv. Abr. Cuſfem or Preſcription directs the Payment. If they, are,* 22 
— Cattle (or taken in for Hire) Suit may be Seebeben either againſt 
the Occupier of the Land, or the Owner of the Cattle. But Regu- 
larly againſt the Occupier of the Land. Sometimes a Pariſbianes 
will agiſt till May, &c. and then Hain the Land; and give the Par- 
: fon as Ts of the Hay that is Cut, being a Great deal Le/s than 
+ if He had Hained it from the Beginning, Now it ſeems reaſonable, 
** 77 That Tithe ought to be paid in Proportion. to the Agiltment, as 
> as Tithe of the Hay that is made. 
22 0 Agreement for Tithes by the Parſon with 2 Pariſhioner, is Nod 
for his own Time only. . 
> 2-Cro."19g: Þ Alders pay Tithes tho obs Twenty Years Growth 
i 2 Inſt. 623. i Aſþ is Timber, and therefore if above Twenty Years Groth is 
free from Tithe... [See Woeod.]. 
* 2 Inſt, 643. Aſp Trees. are exempted, if above Twenty Years Growth, in 
Places where bY are uſed for Eber. RR Heap gf 
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b See Grain. 

I Rep. 49. Bart, Root, and Germins (of what Age ſoever) which 8 
2 Inſt. 64.3. upon the Antient Stock, are not Titheable, 5 the Tree Was Timber. 
> 2 Inſt. 655, m Barren Land; Heath or Waſte Ground, which is ſo of its own 
656. Wal (not by Accident, or ill Huſbandry) is not Titheable. But 


en-made good by Huſbandry, Tithes ſhall not be paid for the firſt 
4 Seven 


y * 
. "Y 


be 
4 be. 


Clan! | Lindy of england. = 
Seven Seven Years, by the 2& 3 Ed. 6. ch. 13. Lands gained from t Ro Ag 
Woodlands converted into Arable, aye not within this Statute, But 

Barren Land ſhall, during the Seven Years of Improvement, pay ſuch 

Tithes,i 6 lave ben omahhyi paix before, as Mol and Lambs 278 ful: a 
Baus. See Headlands. ono) 
Rꝛetb is Ticheable but: uhen uſed: for nd ex eme »: DaprsAliy: 
the*Statuts of S j (vid:) g. g;chap. 3. „ wh t. Diſmes .:» 

b Bees Titheable for their Honey and Wax by the Tenth v Mealygs i Pal 


3 Cro. 4 
not by ihe Teuthiswarin. * ST Stuorevolt i 1507 85 G 


Beans, See Grains: ad 810 dui q. gon 10 dad. T torr N. B. 3M 
© Birch is Titheable, tho! of Twenty Years Growth, bran it is * 2 Int 643. 
not proper for Building. 1 Cro. 1. 


* not Titheable. It is of the Subſtance of the Earth, and 42 In. 651. 
not an AAntiat Increale, in; 7 20 i omiT nod vw dee ir N 19 7 

* Broom ſhall pay Tithe. But if burn de in the, 1 Hanes 2 Danv. Abr. 
kept for Fdſbandry:withirs the Firiſh, it may mn ane 
ſo it may be Diſcharged by Cuſtom )) 7042 — f 


C. 4 


Cubes are Tithrablej) and the Tbhth lis to be nd Sy whon * Rey to. A7. 
it is weaned, and can / Heron! ſuch Food as the Dam dab. 0 in 5 
Seven #/ofually pa aid. If there aft Fewor- Calves thay; Ten, Cy Sultan 
muſt direct in ho Payment; and a Cuſtom for payipg the. Tenn 
Part of the Price for every Calf that is Sold, is a god Cuſtom. The 
Tithe is tã be apportion'd: by the ch- Rate, if they ate engen Idee 
drec „brought forth and nouriſhed in ifferent Pariſnes. 1.574 Kap. Qoni- 
Marke feeding upon Waſtes — whers the, Bounds of s 
e Pat are not. known, pay Titho to the Parſan where - the it. De Ne Hee r 
Oeder lof the Cattle Uivelleth, by the 2 4 Ede b. clp. 3. $1 ge fins. 
If they ale kept for then Ploughi land- Fail, they pay no Fithe far | Roll. Abr. 
their Feeding.” © The PFariſbioner hath the: Benefit af tbeir Labour. 545. 547: 
Oxen Pr Steeg bred or bought; and thun Sold all pay Tither for. 
their Paſttire; anll 1d for the other tatred: Cattle: If they feed ohe 
Half. Vear in ohe Path, and the other Half im another, ebe. Tithe 
ſhall be equally Divided betwixt Two bn and 00. Proparyi- 
onably, dee Agiſtment. dA 29% 
*ChalKor Chalk Pin, Cuy and Coal ene Part; of, the Freehold, ' 2 Inſt. 651. 
and not Anoubl, pay be Tithe.  mictziar i 1 166 <3 10 _ 
Cheeſe is only beard here Miche it beta paid. of the, With, 40 919 7 
= And i 19 8 only Catom. „ Cro. 609. 
Cherry: res, 11 ed for | Timber ig the Coymy; Gs in Buck, 5 t * 
inghamphire) are Diſcharged. Otherwiſt not.. = 5 Roll. 83. 
n Chicken; not Titheable, where Tithe Eggs are reid 1 Roll, Abr. 
Clover Seed due to the Vicar. Comyns 633. 1 the | 
Colts are Titheable in the ſame:Manner as Gilves.” gee a, bs 32-4 
* Conzes Titheable only by Cuſtom * aw that are Sold but. t "2 Dany. abr. 
not for thoſe ſpent | in the Houſe. ./ is ivzob 169 wil od 7 7 9 
Corn Titheable. And the Pariſhioners of Common Right opght © 21 been Abr. 
to cut Down the Corn, prepare it, and bind upthe W eat-Sheayes. 64. 84. 28z 
And if the Pariſhioner will not? ſow his Land, the Parſon may have bee fi 48. 
his Action againſt him for his Due. N. for the Cale cid, VS. 
2 Ventr. 48. does not warrant this.] See Grain. 
* Cows pay no Tithe for their Paſturage, if they yield Milk. 
Yy D- 
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| 2 7 I. Bu? th ach d,. f \ 
* 2 Inf. 69 . Deeb not Titheable (becauſe thy: are Fere _ y without 
Cuſtom. | WORE 
> 11 Rep. 49, Dotards, or old decay d Trees, having n Privileged as 


21 645. Sylva Cedua, ſhall not ne. tho cut down for Fire. See 


out 1 30 „% Hag va; 1011 112013 101 9ʃ rye IT N 
64 Vous.” 55 s kept: in a Dothan Titheable. If rent. in ue Houſe n 
ET not TURNER of Common Right. See Pidgeons. D ö ann 
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« 1 Roll. Abr. 4 Begs are Titheable when Tithe i is not paid for Chicken, on when, 

642. ' the Young are not paid in Kind, i ef di vor ch Was: 

2 Inſt. 643. Elm being Timber is Diſcharged' by the Statute of een Sg | 
But not if under Twenty Years Growth. vert 11 0) 


P. 


* Roll. Abr: * Fallow Ground is not Titheable; becauſe: it improves the Land 
. by lying Freſh; Bat if it be kept Fallow beyond the Courſe. o 
Hutbandry to the 3 of the Parſon, the Parfo ng 1 Hare | 


Tithes of the Land. 0719.3 R Big com mys]- Sd) | D Ny 
mn N 2 Fern not Titheable. 1 681. 1 34 | 
| Fenns being Drained, fot prixileged, as Barren Land, by the 2& 75 
1 3 Ed. 6. chap. 13 L cri nt bactriron ban 4113 | 


> 2Danv.Abr: Fiſb taken in the Sea Titheable by Cuſtom in Money, ＋ 
Tit. Diſmes © Coſts deducted; becauſe a Perſonal Tithe. Fiſh in Ponds, and Rivers 
583. 584. encloſed (not Common Rivers): dught to be ſet forth as a, Predial 
FN Tithe in Kind. Fiſh in Common Rivers Titheable only, by. Cuſtom. 
Flax is a ſmall Tithe, tho ſowh in large Fields; and every Acre 
of Hemp or Flax ſown, ſhall pay yearly Five Shillings for Tithe, 
and no more; and ſo Proportionabiy for more or leſs . ac- 
cording to the 11 K 12 V. gu ch. 6, [dee 6 Ne W 28. 
T Georg. 1. chap. 26. ] I 097 341 b. iv ap? 
777 56 
. Abr. © Foreſt (tho in a Pariſh) ſhall pay no T iibes while "IM Hands 
O55: of the King. But a Foreſt within a Pariſh in the Hands of a Subject 
nw pay Tithes. And if a Foreſt be Dialern and within a Pa- 
© riſh, it ſhall pay Tithe. | 
Fvmh, as Hens; Geeſe, Ducks, are to pay Tithes hae in 3 
or the Young, cording: to oy but not in both. See Turkeys, 
0 7 8 
& Dr. & Stud. k Fruit, as Apples, * — * an 1 is due 1 in Kind 
3 ere Gathiered. If Sold on the Trees, the Vendee or Buyer pays 
6 t Tithe. 6 14011 210714 
; Fruit-Trees Cut down bor Sold, pay no Tithe, if they have paid 
"Tithe Fruit that Year, before. they were Cut down and Sold. 
Fuel, if r. in the PIs 8 Houſe, not Titheable. See 
Wood.” 1 
Parti? if Sold; pay Tithe. But if uſed for Fuel in the Houſe, N 
or to make Pens for 1 by 1 Werbe ede. 9 5 
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bel 

Gardens are Titheable as other Land, and therefor ;Tithe in 5 
Kind is Due for all Herbs and Plants, as Par/ly, Sage, Cabbage, 
Tarips/'Safiron, Waad, &c. But Maney 18. wo y paid by. Cuſtom, - 20h log; 
or. Agreement.) ond ni owmdT LAND on » 443d 


- 


ata! 44001 
Geeſe. See Prwl. ud ox D 
Grain (as Wheat, Barley, Beans, &c.) Dd] is: „Titheable accord- 5 

ing to the Cuſtom. of: the Place; and is commonly Tithed by. = | 

Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not. 

otherwiſe. The Parſon, or his Servant may come upon the Land, 

to ſet the Tithes ſet. forth, and to carry them away. If Cor \ Sc. . * Dany: Abr. 

is Sold ſtanding, the Vendee or Buyer ſhall pay the Tithe. 5 jut if . — 

Sold after Severance, the Vendor, or Seller muſt pay it. 

b Graſs mowed is Titheable by Payment of the Tenth Cock. But '1 Roll. Abr: 

the Manner of Tithing is Governed by Cuſtom. As to Graſs ſtand- 64% 645. 

ing, ſee Agiftment, ante. If cut down and carried away in Swaths 

without Fraud, for neceſſary Suſtenance of Plough-Cattle, (Cart- 

Horſes being included under that Term) having orice not ſuffi- 

cient to feed them, no Tithe is Due. 1 
© Gravel being of the Subſtance af the Earth, and not Annually © 2 Inſt. 651. 

Increaſing, yields no Tithe. 
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; Hale, Holy, Hilbw, Ma oy Whi rk 8" 90 be Abr. 
Titheable, tho of Twenty Nas Te unleſs 85 in 21 5 8 — 
for Building by the Cuſtom of the Country. —— 

Hay is Titheable by the Payment of the Tenth Cock, and (if the” * 
Cuſtom is not otherwiſe) the Pariſhioner ſhall make the Graſs 
Cocks into Hay for the Parſon's Tithe. But if the Pariſhioner is 
not obliged to make the Tithe into Hay, he may leave it in Graſs 
Cocks or Swaths, as the Cuſtom i is, and the Parſon, muſt make bis 
Graſs into Hay; ; and;He, may do it. on, the 7 Lands i in which it Grew, * 1 Roll. Abr. 
and go over the Land of the Pariſhioner in the Way to make it. 643, 647. 
[See 2 & 3 Ed. 6. abap. 13.] If the Cuſtom. is to ? Meaſure cut the * Hob. 259. 
Tenth/Part' of the Graſs 1 Grows, on the Land, the Cuſtom n 
Good. And if Meadow Ground is ſo Rich, that there are two 
Crops of Hay in One Vear, the Parſon ſhall have Tithe of Both. 

[See After mouth. ] Alſo Tithe ſhall be paid of Hay made of Graſs 
growing in 5 Orchards, It is no good“ Modus, That the Pariſhio- * 2 Inft. 652. 
ner having ſpent All his Hay wo the Beaſts of. the Plow, that 8 Abe 
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i Headland not Titheable, if on large enough for Rin the * 2 Inſt. 652. 
Plow, 1 of 4 n Tube is e. r arr _ 
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burn'd in the Houſe. . a e . 
Hemp. See Flas, , | : 
Herbage is Titheable for Barren | Gut 0 for ks , hi ghar 

= Profit to the Farſon. 5 
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« 2 Inſt, 652. 7 of Ground whereon Corn has grown the fame Year, 
and whereof Tithe has been Rs the ſame Vear, is not Titheable. 
Holly, See Hazle. | 
Honey. Gee Bres. „ ane lie en Sidari T a wir 
Hops pay Tithe hs Poll or Meaſure 3 and the TenabCinay be: 
» 1 Roll. Abr. ſet ot after They ate picked, and before they are ied Bur the 
794 283, Hop-Poles are not Titheable. There can be no dene 
443. pbecauſe lately come into England. 5 Rho 9 992 N 
H es. dee i ment. A2 ann u ha VV; 8 wirre 
©11 Rep. 16. 22 do 7 pay* Tithes of -Common-Right. But as Modus 
s 059 may be paid for Houſes: it Lien of the. Tithe of the Ländieupbon 
Hob. 10 which the Houſes are Built, 8 be Taps - 1 wr gary 0 
r al Cbuft. See the 27. H. 8. 2% gr. 2. :chapl' bg: For 
e buſes int Londen Al great many Cities nd>Botobglss i 
add. Nod have a Cuſtom, to pay a dus for their Houts, ee e 
8 , 6. (Chop. 4977 297 10 Yet yd Hat ei Dovrorn N 0 
ho ItF OZ 1 . 25 7d bamsven 21 Aich T 3 — delt 
Allee i 417716 051160 Bas avaph tuo I Mund eg 8 VNN. 53} Ati 
1&9) ,v013-dgogolT fo waRue yidfioaan wot Hurt ruociiy; 
vil, Ure Adele Capel Re: Chan tabuladi gniad eshol 
(Ia c21T on firs bat of 20515 
Bunnh 3on bas ff A od ip iu 2 201 Io - Zaiod Wo 
At T on loin afl! 


Lamb is Titheable in the ſame Manner as Calves. See Calves. 

41 Roll. Abr. 1 they are payable at a certain Ny, and the Pariſhioner ſells all 

„ Lambs before the e deceive the Parſon, it is Fraud, and 
urty 


| 5 hall pa 7.4 Vi the are Wearied lknothes Paithland 
6 Hot Ur dn 55 07 more, Be- Tilbe due fbr ibmito 

0 n che Farſon of — Place. AH Cuftöfti to pay Half. penn foi 
cap. Quoni- Lym mb. under Seven, atid TY teſt «bt them the Purid to dave 


am propter. ; 1 
8 the * {even Lamb Half:p nee; el is Goodi aof. 
pl Id 656. 3 5 it only peer by Gelber for ler it lis of! the $ubitines-of 

dings OAT ON, 4 om Oelz! T 341 nn 1 OJ boi ldo 1 r 
5 Abende 6hly b. cen Gy Lead „ % 10 edgy) 
„ 4 * 14 5 ngs att Fi ect of Tibet, The Branches 
Dial. z. ch. 55. gig en 716 Wich the Body, K to the Statage of 
$00 ol. Celli. N were ufually „the Agé of the 
Th ings is not 110 Tho' they were cut before within Twen 


ty; 925 yet they All, ee? ee 300 A boot) 
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e of Fol e See Hos | J 2d bigo: . 2H motors; 
— N is Titheable, 10 Tithe i not paid: of Cheeſe, all the 
Th, Dilmey Year, unleſs Cuſtom vets-rüles. AF 58 5 te be paid to the Parſon 
* f that Pariſh for et Time where the Cows feed, at every Tenth 
. — „not by the Tenth Part 6Fevery Meal; by reaſon c of the Trouble 
that would ariſe in Collecting ſuch ſmall Parcels. At muſt be brought 

0 the, Houſe of the Parſon ar Vicar, 12], J. I ugleſs there is a Cuſtom 

— bring it to the Chürch- po ;rch, Ge: in which Partievlar this Tit 
differs from all others, wich muſt be lira” by the Receiver. 
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N Is are Ad Sorts." Corn fillt, or Ant for other 068% as. N &c- 


Paper-Mills, Fulling-Mills,  Ironi*Wf1ts, &c. Corh-Mills, driven by 50 
Wind or Water, pay the Tenth Toll-Diſh to the Parſon of the Pariſh 
where the Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſtom. 


All Corn-Mills not erected *® * ys e 9 Ed. , chap. 5 5. are Tithe- » : Ing, 6. 


able. But if it can be proved, th 7 Mill 'was erected before. ahe 
Memory of Man, and that Nudel paid Tithe, "the Law WI 
ſume it to be fey an Ancierſt N Ty is within Statute." Bor; ic 
is ſaid,” That the Tenth TIED is no where Paid, and that it is 
only a Perſonal Tithe, 'atid muff paid, with duction of Cots 4 
where the Miller dwells and hears Divine Service: oy a Miller. is 
of u, Art and Faculty. See the 2 Ed. 6: c L. dich 

It Was determined in the HO of Lord with the Aﬀſiftance of 
eight Judges, that Corn- Mill. are Titheable; but it is only a per- 
l Tithe, and ſo . Gught to be paid out of tlie clear Gain, after all 
Manner of Charges and Experitts: deducted and ſo decreed by the 
Maſter 6f the Rolls, in the Cafe in Qgeſtion. Williams 463. 
Ir one pays Tiche for his Corn, and after Grinds the lame at a 
MAll-iri the-famme Pariſh, no Tithe for © Meal. | 
Mines are only chargeable by Cuſtom. For. they are of the 33z Þ 
Subſtance 'of the Earth, and not an Annual Increaſe. | 

Modus. See Who may. be Diſchdtged from, the Payment of Tithes, 
infra. 
f * Mortiiapies, or PRE are not 
given for Recompence for Perſonal Tithes and Offerings pet paid 
through Ignorance, Negligence or Fraud, in the Life-time of the 
Pariſhioner, as the Beſt Horſe, Sc. T hey are due by Cuſtom only, 
and are now ſettled to be paid in Money ; for, 


' By the © 21 H. g. ch. 6. Where Mortharies art SY Cuſtom, He 
that Dieth poſſeſſed f Moveable Goods to the Value o kei Pounds 
and upwards (his Debts firſt paid) pays Ten Shillings, He that 
Dies 272 of Goods to the Value of Thirty Pounds, and under 
Forty Pounds, pays Six Shilling and Eight once” ; Dying poſſe ed 
F Goods to the Value of Six Pounds 7 hirteen Shillings and Four 
Pence, and under Thirty Pounds, pays Three. Shillings and Feuf 
Pence. Goods under Six Pounds Thirteen Shillings y1 eld tio Mdr- 
tuaryi No Mortuary is to be paid by any Feme Covert, Child, 
Perſon not keeping Houſe, Way-faring Man, One not Re 72 in 
the: Place where He Happens to Die; for his Mortuary fb all be paid 
in the Place where He ſhall find His moſt Abode, [See 7 * 12 Ann. 
Sefſ. 2. chap. 6. For Ag away Mortuaries "within the Dioceſe 
of Bangor, Landaff," St. David's and St. Ae, hag Giving a Re- 
cvmmpente t to the 8 Page He.! 
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Nr nA 119 


2 Ind. 621, 


2 Inſt. [7% 


Fits, es, yet they were * 2 Inſt. 4914 


Nag, or Riding * kept ** for the Maſter t to „ Ride on, #1 Roll. .Abr 
pays no Tithes for Paſturage. But ſome inſiſt, that if no Tithes are 641, 642. 


to be paid for its Paſturing, the Nag ought to be rode by the Maſter 
only about his Concerns of Huſbandry. 


C&/Nurſerivs” ſhall pay Tithes, if the Owner Dips them up, and 2 Danv. 12 
makes Profit of them, and ſells them into another Pariſh ; Gr if the 585, 614. 


by = 


"Owner 


PFF _ i 


= ones to 5-4-6 


An Inſtitute of the Book II. 


5 wy 0: unge pulls them up, He pays ys Tithes, But if the Owner ſells them 
| OOO and the Vendee pulls em up, He ſhall pay the Tits, ">| 


. 
* * * * 
103 


2 Danv. Kc. Oak, N with 40 Ke” Elm, is Privileged | as Timber ls 
$39. paying Tithe by the Statute of Sylug Cædua, if of or above Twenty 
ears Growth... Oaks under Twenty Years Growth, which may 
be Timber, are alſo rivileged. % tall pay they become Pry — 
Rotten, and not fit for Timber, Weg, tha | pay; no Tithe if they 
were Once Privileged. 

» 11 Rep. 16. Oblations, Obventians, Offerings, * ( one 1 the fame, Thin! g. 
2 Inſt. 059 though Obvention \ is the largeſt Ward) are in the Nature of Tithes. 
Offerings are reckoned 8 Tithes, and ſuch: as ariſe 
from the Labour an Induſtry of the Pariſhioner, able according 
to Cuſtom to the Parſon or Vicar, either Occaſion ly at Sacraments, 
Marriages, Burials, Churching of Women ;, or at — Hated 
Times, as at Eaſter, &c. They are to be paid tor the Parſon of 
2 Pariſh where the Party fk. [See the 2 & 3 Ed. 6. 6b. 13. 
£2100. | 
© '2 Init. 652. © Orchards pa pay Tithe of Frui t. And if the Soil of an Orchard 
is ſawa with any Kind of Goda, the Parſon ſhall have Tithe. of 

the Fruit-Trees and of the Grain, as alſo of the Graſs ; for they 
8 are of ſeveral and diſtinct Kinds, If one cuts down Trees which 
have bom Fruit, whereof Tithe has been paid that Year, no Tithe 
4 2 Inft. 621, Lig be paid of 1 Lee or Mlle of the Trees. 


652. 


P. 


Park. pays Tithe for the Deer, and far the Herbago by 2 
If converted into Tillage, it hall pay Tithe in Kind. {Se 
may be diſcharged: rom the Payment of Tithes, poſt. 

« 2 Danv. &. Pariridges and Pheaſants, being Fere Nature, yield no > Tithe 

583. of Eggs or Young. And though they are tame and kept in a Place 
encloſed, and lay Eggs, and Fateh young Ones, yet they pay no 

Paſture. dee Aziſtment. 
f 1 Roll. Abr. f Peaſe gathered for Sale, or to feed Hogs, are Titheable; "oh 


647. not Green Peaſe to eat in the Houſe. 
fY fon. See Haw Mortuaries and Penfions may be Recopered, 
infra 


t 2 Danv. &, 5 Pidgeons ought to ay Tithe, if they are Sold, and not ſpen 
oo 593» the Houſe. This is alſo True if they lodge in Holes about a Hane. 
as well as in a Dove-Houſe. But by Cuſtom Pidgeons ſpent 1 in the 
Houſe may be Titheable, though not of Common Right. 
Pigs are Titheable as Calves, as ſoon as they are weaned, and 
can live without the Dam. Uſually when Three Weeks Old. See 


Calves. - 
» 1 Roll. Apr. * Pits and Quarries pay. no Tithe, 
mn” Plants. See Nur ſerzes. 


i 1 Lev. 189g. * Pollards of Fifty Years Growth, wh when fell' d, pay Tithe. k Pol 
* Plowd. 470. Jards are Trees uſually Lopp'd, and xerefore diſtinguiſhed from 
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s are not Tibedtde of U Right; bas this i is to be 75 Tf 1 


underſtood of Rakings Ne not fraudulently, ſcattered. 1 
" Rate-Tithe is a Payment by Cuſtom for feeding of Sheep, &c. 3 


e Roots not Titheable, unleſs by Cuſtom, if the Wood paid Tithe; »: Datr. Kc. 
becauſe they do not renew annually. Roots of Timber- Trees of 5553 2 8 
what Age ſoever are exempted, as Parcel of the Inheritance. And 
ſo the Germins that grow of the Roots. | | 


8. 


© * Sufiron is a Predial and Sell Tithe, and is Titheable tho! ga- * 1 Cro. 467: 


thered but once in Three Years, 
Salt not Titheable but by Cuſtom only. 
4 Sheep are Titheable for Lamb and Moo. [See Lamb and Wool. ] ＋ Roll. Abr. 


If killed and eaten in the Houſe, no T ithe is to be my for their 78 Gay 
Feeding, 37. 
but onl only by Cuſtorn. * 2 Inſt. 651. 


Slate ls not Tirheable of Commer) Right, 
f Saubble pays no Tithe, becauſe this is only Part of the Stalk, * 2 Inſt. oF 


upon which the Carn (which was Tithed before) did ou. 
| Sylva Cædua. See Waed. 


x of 


Tares or Vetches, and other Coarſe Grain, pay Tithe. But if 
they are cut down : Green, and given to the Cattle of the Plough, * 1 Cre. 139. 
no Tithe ſhall be paid of them, if there is no ſufficient Paſture in 
the Pariſh for the Cattle that pay Tithe. 

b Tile is not Titheable, being of the Subſtance of the Earth, and . 651. 
no Annual Increaſe. | 


Trees. See Nurſeries. 1% 2000; 
i Turf is Tithe-free, as Part of the Freehold. 9 75 12 


* Turkeys and their Eggs are ſaid to be exempt from Tithe, be- 2 Danv. Ke: 
cauſe Feræ Nature. Ver e. | : Fu . 
a | 463. contr. | 
U, . f 
Veniſon. See Deer. 


1 Underwood is Titheable, and the Tithe ſhall be paid of Under- ' 2 Init 64: 
wood digged up by the Roots. If Underwood is Sold nden the 


Tithe ſhall be paid by the Buyer. 


v. 
Warren, See Conies. 
Waſte, where Cattle feed, pays Tithe, And, 


By the 2 Ed. 6. chap. 13. §. 3. The Tithe of Cattle fee 
large Waſtes, where the Pariſh is not certainly known, 2 
Tithe to the Incumbent of the Pariſh, in which the Owner 9 "the 
Cattle does dwell. 


180 ; An Toftrare f the Book! I: 
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hs Max. Sec Bees, 
Wheat. See Grain. 
* 2 Inf. 642, * Willughs ought to pay T iche, if not uſed for Timber. 


. "Ih oad OG in the 1 of an envy B a Predial and Small 
Dan 4 ' Tithe. 32:2) 143410. book 1b! 
" iy Wood is Titheable, hours ; it 18 of Aud Growth, tho! the Tithe 


is not of Annual Payment. Ii is a Prediab and Great Tithe, due of 
© Dr. & Stud; Common Right; though ſome ſay it is due by Cuſtom only. But 
Dial z. ch. 55. between Parſon and Vicar, either by Virtue of the Endowment, or by 
* Preſcription, it has ſometimes been Conſtrued to be a Small Tithe, 
and to belong to the Vicar. 
* 2 Inſt. 642, Tt may be Diſcharged of Tithe. | 1. With Regard to the Age, as 
N. 597, Timber of or above Twenty Vears Growth, by the Statute of Sylva 
gc. Cædua, 45 Ed. z. cb. 3. Some have affirmed it may be Diſcharged 
if under Twenty Years Growth, if it is or may be Timber. 2. With 
Regard to the Uſe it is put to, as for the Owner's Eiting in a Houſe 
2 Inſt. 652: of Huſbandry, or to burn Brick to repait the Houſe; or for Hedg- 
Vent. 75. ing and Fencing the Eſtate in the ſame Fariſp; unleſs. that it 15 
Titheable by Cuſtom. 3. With Reſpect to the Place of its Growth, 
as in the Wilgs or Wealds;i (Sylus, the Wbody:Part) of Kent and 
q 8 & 800 Suſſex, it is Diſcharged by Preſeription. For a County may Pre- 
p FR "If. ” ſcribe to be quit of the [Tithe Wood, OR GIF ather Tithe, /but a 
Town cannot. 2 
« Hob. 250. ® When it is Titheable, it is ſet out while danding by the Tenth 
| Acre, Pole or Perch, or when cut down, by the Tenth Faggot or 
Billet, as the Cuſtom has been. If He that ſells the Wood doth not 
ſet out the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 
b 2 Danv. 614, Chap. 13. and the Parſon may ſue either the Buyer or 72 Seller by 
Kc. the Spiritual Law but the Buyer only by Common Law. But 
Quere, For perhaps the Vendee may not be known. 
'  Wodl is a mix d and ſmall Tithe. All agree that it is Titheable of 
Common Right, when it is Clipp'd. It is due and payable. of Sheep 
i 1 Roll. Abr. i Kkill'd and ſpent in the Houſe, of * Rotten Sheep which Die; of 
on a Neck- wool cut off for the Benefit of the Wool (not if itiis to preſerve 
1 Roll. * the Sheep from Vermin, nor of Locks of Wool) becauſe. other wiſe 
645, 646, there might be Fraud, or an Opportunity of Spoiling the Fleece un- 
- la. 652. der the Pretence of Neck-ſhearings ; ; of the Wool of Lambs ! ſhorn 
! 1 Roll. Abr. at Midſummer, tho Tithe was paid of the Lambs at Mark-tide ; for 


642. this is a new Increaſe. One Fleece in Seven is often paid inſtead of 
® x Roll. Abr. One in Ten. If there is under Ten * Pounds of Wool at the-Shearing 
*48. 4. Time, a Reaſonable Conſideration ſhall. be paid; becauſe. being Duc 


of Common Right, a Modus in non Deci mando cannot be allowed. 

So if leſs than Ten Fleeces, they ſhall be Pivided into Ten Parts, 

* Lyndwood or an Allowance otherwiſe made. If Sheep are ® removed from one 
cap. Wouun Pariſh to another between the Times of Shearing, each Parſon muſt 
8 P have Tithe pro Rata. But for Feeding under Thirty Days, no 
Audivimus. Rate-Tithe is to be paid. Likewiſe, If Sheep Feed all the 5 in 
one Pariſh, and Couch in another, the Tithe ſhall be equally di- 

vided betwixt the Parſons. If Sheep are brought from one Pariſh, 

to be ſhorn in another, where they were not before, the Tithe is 

payable: to the Parſon of the+Pariſh whence they came, if the Pariſh 

is known; \ otherwiſe the Whole, Tithe is payable where they. are 

I by ſhor Ns 
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| 


ſons, Caumſellor, | Part 2. chap. Shu? 97 3 81 neo 5 
na Word; it is to be obſerved, That the. Manner. 


By: Articul Cleric or the ꝙ Ed. 2. chap. 2. I Debate ariſe upon , 
the \Right of Tithes: (having its Original from the Right of | the Patrg= 455 
nage) und the Quantity ef the. ſame Tithes amounts t 4 Fourth Fart 
the Goods f the. Church, Ile Rings Probibitiun will. Lie to the 
ritual Court, and the, Right muſt be tried at Common Lau. See 
dicavit in the Catalogue of Mrits, Bool g. cba 4] 
By ebe ay H. 8. chap. 20. Va Judge of an Eccleſiaſtical. Court 
makes Complaint to tue Fuſtices f the Peace (One Quorum) of any, 
Contumacy- or -Miſdemeanor committed by a' Defendant in any Suit 
depending for Tithes, Offerings, and other Duties of the Chureh'; 
the ſaid Juſtices ſhall commit ſuch Defendant to Priſon, there to 
remain without Bail, till He find ſufficient” Surety to be bound yy . 
Necegni vance, or /otherwiſe, to give; due, Obedience, to the Proceſs, 
Decrees and Sentences of the, ſaid; Hrelgſiaſtical Curt. 


This Act extends to Predial, Perſonal, and Mix d Tithes, but d 2 Inſt, 662. 
to Eccleſiaſtical Perſons, and their Farmers only, and out of the 

City of London. It does not extend to give Remedy to Lay Impro 
priators. Therefore for the Relief of © Impropriators and Laymen = 2 Init. 648. 
that had Right to Tithes afterwards upon the Piſſolution of Mona- 74 
ſteries, &c. It is enacted, 11 51 lo gninr er J 917131 N 
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Judge, &c. 180 \ , 7 
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derte TOY i ese ainſt them _—_— t:46 Ei! the Tithes, and 
not ag Thoſe thit were wroigfull/Tikers' ef them; 0217 212ilty 
ass nos = Ng %s, That by-this Statute 2 Fatty eatiti6t be compell din 
the Eccleſiaſtical Court, to give Sechrity for his "Obedience, but on 


17 ts Re Deeninve Sentence, and that the Securit muſt bs x 
Te- 


7⁴00 Süreties. Wueieas by the 27 H 8. ; chap, 20. beforementis 
Surety | may be "dethinded by Ecdlefiaſtics! Ferſons and their 


Sales 0 upon Cuntumat in any Part of che Procsedings; and one 


Surety ſufficeth, oro of yore T0 Ns 

« 2 Inft, 64. By he 2 & 3 Ed. 6. chap. 14. * Remedy is given both to Cay und 
662. Poſh ical Poul ons for for Prediat, Pu ſonal, and MI Turher. Fu 

| its Enatcted, 1 ſupply forme) Defets, Thit every Subject fall 


WP2boat"Brayd- elec Pay” all Predial Tirhes in Kind, As hath of 
of Hight been Yielded and Paid wirbin Forty Years before he mod. 
oth, Ad, or Of Right and Cuſtom ought to have bach 
F; any carries away ſuch Tithes, before He bath! juſiy Din 
forth the fame, or otherwiſe agreed fo" ebdrbit h' 2 Pl 
for,” &e: or Farnier' ns uy Jail Jef Te 1 
Tithes" jo talen 528 | | K W. N . 
r * W 0 NN I 
2 Inſt. 65. 4b\Phe: ls of ok Words, , bach of Rig be 5 viell, ville 
to Pithes in Kind yielded within Forty Penne And the Words O 
Right and Cuſtom big bt, &c. relate to a Rightful Cuſtom, De ws! 
Decimandi; which ought to be paid. | 
* 21 ff. the Tithes \afe ſet out and ſevered from the Nine Parts bylthe 
Obvnet, they are hecome Lay Chattels; inſomueh, That if after the 
ex ö % 6 Seretunce they are carried away by a Stranger, the Remedy againſt 
 the' Stranger is in the Temporal Courts for Treble the Value. It 
2 4 613, th nern of the Land carries thetw awa 1 after Severance, this is 
649. no ſetting forth. Turning of Cattle into Tithe makes it a fraudu- 
lent Severance. Comyns 22. 
"Obſerve, that the Treble Damages ate to be recovered in the 
Temporal Courts by Action of Debt; for the Treble Damages ard 
given Generally, not limiting where * to be tecovered; and ahiee the 
* :Inft. 159.2. Forfeiture is to be given to the Party © Grieved, not tothe King; 
2 Init. 612, the it ig not given te any Perſon in Certain by che Statute. But the 
ita. 84. Forfeiture cannot be claimed of Executors, becauſe the Wrong was 
bg and it was a F Comteinpe of the'Starute. ewa 
It. is. enacted all by the ſaid Statote of as 2 0 34 6. ab r 
all Times, and as often as the Predial Tithes' Rath be due ar the Ti 
ding Time of the ſame, it ſhall 36"ldwful for ile Parſon,” c. or his 
Deputy or Servant to View and ſee the Tithe juſtly ſet forth, and 
the ſame quietly to take and carry away. And if any Perſon car 
Bis Cern, „Hay, Se. before the ithe is" ſet fürth, or willingly 
wwithdrivie bis Tirhet of the fone, or d flop or tet Yhe Owner thereif; 
or His Deputy o Servant; 7 view and carry "away" the Tithes, i 
the Loſs or Hurt gf the fame ; ' ther upon due Prot bef before 4 2 
tua Fudge, the Party ſball pay Double the alu of the . ) be- 
1 "as Cofte of Sur, i may be Excommunicated,” Ke. 1 


ani 
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Note, 


41211 1 1 
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Note, 35. "Theſe ind) ufs o _ Wand to FTE: Tithe 

and give Rem 48. well to Nn A and h 6 
= por 58 "for j deu Olkhſe'a OE. KOI en | 
The Laws of the COhirch oblige e Owner öf the Corn; — 47 Dar be. 


to" Phys Nene ib Uf Farben Se But by enn Tuts c 
5 Wide neceſſary; Bhtktthhe Stätte er ee the parſbn, Ver at 2 Ventr, 48. 
$ ſct out; bat does tt öblige to Nath 


a Right of ſeeing the Tit 
a0 Is Double Value to be recovered in the Eccleſiaſtical Coy 
iyalent to the eh Forfeiture to. be recoere in th 85 b 13 Rep. 24. 
ol ares becauſ 8 ns waz Fae in the Ecclefiaſtical 'Cbbtt for 5 {> _ 
Tithes wei Tt a Recompener fot them, and" have mpre. 6m. 
over the Double Value. 80 that the Stiit im the EctlefigRieat Cbuxt © 2 Inſt. 65 1. 
is more advantageous than the Suit for the Treble Forfeiture" in- 
Tn ral Courts ; 177 e in the, Temporal Courts He ſhall rec gyver 
Oh, us Le in in the Beete! 'Court With the Ties 
chi Ives, 


and a DOD Vaude Büt then it is tö be — 
That tho' the the Ba is caſt in the Tempo Ji Courts, He 
5 n 3A ſts to the bite 0 I may. 92 Ecclefiaft 8 
art. But now 


* ( 3 
88 * IV. IN 


E. 9 & 9 ch 11. C n ha „ 7 

File "In the 225 129 2 1 01 5 wr gfe Us Dang 
the Fur) „ not exceed T 2 by this Sta- 

4 pf | mY ſpall recover” his © [See th 7 8 1 *. 3. 


chap." 34. pot.) 
. 3 Ps By ther & 3 60 b "OY 15. be Tithes, Offer; 
5 


It, Werta, P*nfion ' Proxzes, and Perfona Ti 455 
may be 87 in 2 e dee But for Per onal 
Tithes, &. the Ordinary cantiot” Exarpine the Party pon * Oath. 
Offerings Se to be yearly. aid. 70 o dle Parſon 'of the. ae where 


One does Dwell" or Abit. © 
Nite, That the taking ky of :& cues to Prove "0 Peribnal 
Tithes ate due, has utter e very of Perſonal Tithes al- 


moſt impracticable. And this ſeeths we the Reaſon. why They 
are not now Demanded or Paid, as formerly. 
1 Ibis Act ſeemz to 27 K. 5. to 915 and $4 pol Tithes 5 42 Inſt, 662, 


rn. 


hibition; and Coſts for Want of Proof of the Suggeſtion within Six 
Months, Sc. Alfo the 2 Iz. 617, 662. Arid Tee the Expoſition 
of this Statute, 2 oF Ty „ We and 151 n. rr and 


Penſions, Infra.) © 0 8 W 5 % 8 - 
By the 7& 8 W. | Tut 6: wy Tithes of FO the Nh 


dee in the ſaid Act of Ed. 6. concerni ng a Eu eftion for a Pro- 


Value of Forty Shillings fro | any om Person, may” be recovered 
within Twenty D. 0 after Peg and . within "Two Years | fer 
Due, Before r ⁰ 65 F the Peace not intere, ed in the Tith 


who may Summon the Party in Writing, and after Keane 55 
in Default thereof, Determine the Caſe in Writing, with Coſts not 
exceeding Ten Shillings againſt the Plaintiff or Defendant , with 
Liberty of Appeal to the Quarter-Seſſions, whoſe Fudgment ſhall be 


Final 


An Inftiruce of: the 


212 Rep. 45. 


with Coſts not W Te en Sheng: MY 0 tang. ET, 


inal; unleſs the., Fitle of ſuch, Tithes be . Que T, ces 
E this 2 have. 1 70 Adminiſter. Fig Brie FTE 
s lrg he Money added by Did, po Adult Ten Day fe 
Note &. Aud this Judgmen ew be e d by the Complainent, 
if the Defendant infiſts 
upon, 4 Modus, and ives Security 70 ay. Lofts and Damages in the 
e above, the *. Figes e 8 Le T's 2d x09} to i 
This Ads ix. inthwled, "An. 4 for. r the more eaſy A TP "final 
- Tithes. But in the Body of, the AQ, Ovation, Offerings,  Obven- 
tions, and Compoſitions, too are inc ; [See: where a Modus ma 
be Recovered in Court Chriſtian, Pres Of eee In m 
Fee 10 dnn 5a 27 3 07 : , Nair: JR 91G 
'f HH er. 220 203 16" | 
But this 5 90 We aten to the 1275 e 1 þ any 
other, ere Py. 64, e are Jnr Af of | Or 
11-6; 
ms to Loy: Great. AN 


to the Two 


eſent may * — Determine, the, Aue, with Cofts gat the 
Er to be levied. by Diſtreſs and Sale of bis 5 a the 
25 % cannot be removed. by Certiorari,. 77 the Title * 25 T; ithes 
comes in Queſtion. Provided, If 

Diftreſs be Granted, till the Appeal is Determined. _ 


By the 1 Geo. 1. chap. 6. The Act of the,7 & 8 W. 3. 0 4. 
is made Perpetual, and that Att, is extended to the my 2 


Right or Stipend e 2 the Clurch, &cc. or 70 0 eee 


791 


\ 4 r 
Seh Moriur es and eons Fee | Mortuarig jn the 


> | "fs * 
NI. 174 11 7 


"He 2h the Stang Conn ec 980 245 
tuary and a, Penſion, may be recover in cele ical, hurt, 
and uo Probibitiam ſhall lie. 5 1 95 8 'E i and 
By the 34 & 35 H. 8. chap. 19. « Pedſions, Portions Corrodies, 
Indemnities, Synodies, Proxies, and all other Profit due out of Re- 
ligious Lands Diſſolved, ſhall | be paid to. Ecclefaſtugal Perſons, by. the 
Occupiers of the ſaid Land... And the Plaintiff may Recaver the 
Value thereof in Damages in the. Eccleſiaſtical 1 wrt, together with 
Cofts of Suit, The like He fel, ak at, Caper £m, when the 
we is 18 Determinable.. N "7 L* 
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Can Law f England. 189 


ae due b Virtue of an Ordinance: mate by the Ordinary ** . N 5. 51, 
6 Cptitieveny" for Tithes, 2 like (as in che Endowment f Cie. 67g. 

a Vicar, where one ſhall enjoy the Tithes and pay to another à 1 Ventr. 3 
Peüſied {he therts ſhall be Ho — in the Eccleſiaſtical Cburt, ia. 
beenule it bel, by an Bcdefiaical Act, afl by Ordinenes ef it. 0, 
an Eetleſtaſtical Judge. But ff WPerfon be elainhed by Preſorip- 595. 
tion, the Preſeriptlon Wall de tried de Common Law; or in the Ee- 
eleſiaſticil Csurt A Biſnep may ſue for a \ Penſion, &. due by 
Preſeription (not by Deed) out of Religious Lands N be- 
fore His ® Chancellor, and an Archdeacon before his Official. vVentr. 3. 

Bat hetwichſtaeding all theſe Statutes, Tithes, Oc. (if of an 
confidetible Value) ate genetufly ſued for in the -Ooarts of „ 
by Vngliſb-Bill, and for the (moſt part? in the Hut 
but not upon the Statute for Treble r Double Value, + For 1 * Hardr. 190. 
can be 16 Sol in Equity for the Rocvery 1 of the Donble or Wade 
Value. NV to yi „ If ; 10 S, 

* 74 weed ne it914 ad t: 1 5 Sorting 

By the +: H. 8. chap. 12. 4 th 1 — vi recovrred io 
before 'the Lord Mayor. [See the 22 & 23 Car. 2. chap. 15. An 5 
ry the better UN "of reren, of . in Lon- 
don At 1 . TE) 169 5 lohn, rr 

But if Tithe i in „ Eadie is due bye Cuſtoms; . may be ford for 
in the * Exchequer, notwithſtanding the Statute; bebauſe there are ee, 116, 
no Negative Words in the Statute, to Reſtrain that 7 

4. To what Publick. Payments are Tithes ſubject 1 

Tithes are at this Day chargeable with all bs hes 
Act of Parliament, if they are not excepted. They are e 2 
Statutes to contribute to the Poor, maimed Sofdrery, King's 
and Mar/halſea Priſons, the Militia, Highways and Bridpts, Watch 
and Ward, Conſtables Rates, Rebbeties — — the Hundred, 
and are liable to be taxed by Comtmifionerb of Sewers, Oc. though 
they were not 8 any Temporal - Charges at Common Law. 

See Book 1. chap. 3. Of the 9 in Princip] They are like- 

iſe "Subje&+ to e Fepntead bf Fut Fruits and Tenths. [See 

Book 1. chap. 3. How one may be\ made a Purſon of a Church. ] 


nd wh he Exempted or- Diſcharged "Bom the Payment of 
1. TEES * 10 116 


-AnsT s nad} l 1TH 


er Diſcharged: es the Payment of 


J 


Tithes,”' At By | Neat Chg 2. By Seen 2 — 2 
3. By a of nn worn wn nt eee e 2 

x "ty Re "pr Hen an Agreeribnt Seeds wü n * Dr. & Sta. 
Parſon Vitar 1 ihe Gene of de Patron and Ordinary; That PA 45 


Teach Lands for the Future fhiall be from the Payment ef 2 Inf. 493, 
Tithes in Spechte, by Reaſon of 4 Redsmpence made 40 the Payſon 555 

of Vicar for "Pin out of other ann. 447 
Bat Hier che 1 Br. in the Caſe of Archbihoph und Biſkops, 

and the 13 Elk. chap."to. in the CaſbvoF other) Ecelefiaſtical:Cor- 
orations,. fole Or wpgregttte; ho Alienations Tati be made, other 


than f for Twenty, Or Yeats, or Thice 2 (See. of Lege, 


17010 oc Loc 22 & nogs Donati} of) Avi 8.388 
a FF | 
map. A1 JL . HOI 119%: 16 S111 Þi Dit! 2 leren 
ia DP ad to 2% rl 10 1 ern Ji bn! oft Si 1 
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S8 that a Real Compoſition,” tho! made by Conſent, of . 
Patron and Ocdinary, ſhall not now bind BN Bugeeſſarthepod that 
Term. Het 2 TW i 80¹ 5 


22 i 1095 Real Gompubtions: cannot, be, Tried in Cort Chriſtian-3;'but 


d 2 Rep. 47. 
13 Rep. 40. 


5 490, 


© 13Rep. 152. 
Hob. 40, 41. 


12 Rep. 47. 
1 Cro. 784. 


1 Cro. 587. 


fi Roll. Abr. 
1 1 Roll. Abr. 
r Cro. 446, 


b 1 Lev. 179. 


muſt be Tried at Common Law, if there is a Suit in the Court 
- Chriſtian for Tithes in Kind. But one may ſue in the Eccleſiaſtical 
Court for a Compoſition, as well as for a Modus Decimandii. 
20 By. Cuſtom Or Preſcription either, 1. De modo Decimandi, 
ot, 2. De non Dacimando. For the Dilferorce betwixt (Cuſtom and 
4 Pre cription, See chap 3. infra. f, Nenad, 
51 1 A Madus Derimandi is when Lands, or, fone Annual P cofit, 
Penſion, or; Rate- Tithe, hath been, given Time out of Mind to a 
Parſon and his Succeſſors, in pl} oaticfattion and Diſcharge. of all 
the: Tube in Kiad in ſuch a Placa. 
This Preſcription aroſe at fiſt; from a Real Compoſition, which 
was made beyond the Memory of Man, and now loſt, fo that the 
Pariſhioner is forced to claim by Preſcription for Want of it. 
This Modus is ſuppoſed; to be the? full Value, of the Tithe atithe 
Time of the Original Compoſition; And if. it does not now came 
up to the Value, it is to be intended, That the Tithes are either im- 
proved, or elſe, That Money Is become of leſs Value than it; was 
at the Time of the Modus agreed on ; which occaſions the * 
A II 11 { +3 V7 exyjt $ 6 

A *. Layman, Lord of a Manor, may — = Fo De os . 
— for Himſelf and Copyholders; or a Copyholger. may pre- 
(cribe 1 in the "rx of his n, or ae * Porifh or oy oa lane or 


LE 


Tithes. But, to - good vs eur 0. the Modus muſt — "I. For 
the Benefit and Advantage, of the Parſon, not for the Benefit of 
another only. 2. One Tithe muſt not be in Conſideration of, An- 
ether, as Tithe of Cows for the, Tithe of Oxen, c. 3. It muſt be 
ſomethiog different from the Thing that is Due. Therefore 18.4 
void Preictiption, ta pay a Load of Hay early in Diſcharge2 of all 
Tithe Hay; for that. is ta pay. « Part,ip-Diſcharge pf the Whole. ; But 
hig holds only where Tithes are payable. of Common Right, not 
by Cuſtom only. For leſs than a Tenth Part of * Fiſh taken in the 
Sea, and doc h Caſtem only may: he a good Recompence. (I,) In 
Things Titbeable hy Cuſtom only, ande not de Jure, a County or 
Hundred may preſcribe in non Decimands. generally for in: ſthat 


U Caſe the County, &c. is diſcharged, without a Cuſtom 40. the con- 
3 2 tary 1280 that iti 18 but to inſiſt upon the old Right, agaigſt which 

dhe. Cuſtom has not prevailed; But for- Things which. are Tithe- 
7 : q able. le Fure, A; County or: Hupdred cannot prefcribe . in en. Nect- 
mando; for it would be abſurd, to:fay, that a, Hundred hall Pre- 


1 Cro. 139. 


ſoribe in non Dechmange,. bece dhe particular Perſons of Which it 
wonſiſts cannot. (.) Wood: 35 ngt Titheable.De zura. Rebif La. 
on 137½ 44 It muſt bormetding 288-3-Gertazy and Durable as 
\Tithe, tho it may nat ibe;fgrvalyable..*7 3060-12099 1 dt nt, 
ut a Modus, tho founded upon a Good Conſiderationy may be 
_ Ways Diſcharged, and Tithes may 1 then become Due in Kind, 


2 Danv. Abr. As, 1. Where the Land is Converted;to * other Uſes, or the Thing 


Tit. Diſmes 


6-8 or deſtroyed, for which the Modus was paid, So a Pre- 
ſcription 


Chant . Leu England. eee 


ſcription: for a Mads, fel: Hay or Geaſs. ſpecially, in ſo mang Actes hah n 
of Land is gave if the Land ds gohverted: into aiHop-gatden; as . TT 
into, Tillage," ſo long as it continues « Hop- Garden or T\llaps, But 
Vvben laid for, Hay, or. Graſs again, it.ſhall ;Revives So where n Fark 3 a 
is Diſparked, and the Lands are Conyetted te Tlllage, a be 
Madus, was General for the Park ; but, it is othetwiſer if tho Medus 

is for the Tithe of ſo many Acres ot Land contained. in «the: Park.; 

or if a Modus, or certain Sum of Maney ,; is for all the Tithes hof 

ſuch; a Park, the Modus ſhall, ſtand; tho the Fark is Diſparked; 

becauſe the Freſcription is in the Sid, and not, inithe Parks hk 

is a Franchiſe, and à Thing Incorporate and Imaginary Thus by ß 

Alteration, of a Fulling-Mill into a Corn- Mill, the Modus for the 

Fulling-Mill is gone, and Tithes for the py to mauſt be paid in 

Kind: But if the Land is Diſcharged by a Modus, and the Qiyner 

2 builds a, Corn-Mill on the ſame, { He {ſhall not pay itbe;for;the * 2 Init. 490. 

Mill. 2. By * Non-payment of the Conſideration, or by Payment » : Roll. 932. 

of Tithes in Kind for ſo long Time, that the Preſcription for a Modus Hob. 43. 

cannot be proved. But a, ſhort Interruption ſhall not | deſtroy it. 

A Payment — different Sums is Evidence that there.is,n0 Mad. 3 
There may be a Madus for * Perſonal Ti Tithes. * 2 Inft. 657. 
er chen & g Ed. 6; chap. 13. and ſee the E, 8 K 34 chap, 6, 8 

Where the Cauſe may be removed (giving Security for Damages. and 

Coſts) 17 pleading a Modus befaus the Juſtices of Peace, of anal 

Tithes. | 

A Parſon may fon? in d Court Chriſtian for a Modus 1 4 Rep is 

or Rate-Tithe, allowed between the Parties. But if the Modus is l 3 G "wag 

denied, it muſt be tried at the Common Law. This Diſtinction 610, 567. 

ariſes upon the Words of the Statute of the 2 & 3 Ed. 6. chap. 13. 8 Abr. 

Or of Right and Custom ought to be paid. [See the Statute De Gr- 

cumſpecte Agatis, 13 Ed. 1. and 2 Iuſt. 490. ] So where. a Modus 

Dectmandi i is, plea eaded in the Spiritual Court to a Demand of Tithes 

in Kind, a Prohibition lies, upon Su uppoſition, That, ahe Spiritual 

Court will not admit of any Plea againſt Titbes. 

2. A Cuſtom, or Preſcription De non 9972 * to 1 Dil 

charged Abſolutely of Tithes, and to pay Nothing in Lieu thereof. 

Thus the King ſhall pay no Tithes, tho' His Leflee ſhall: pay them, * 1 Cro. 511, 


even for the Antient Demeſnes of the Crown. Thus Spiritual Per- Harte RE 


. long, and Spiritual Corporations, as Biſhop, Dean and Chapter, may « . * 44. 
preſcribe by the Common Law De nan Decimando, becauſe they are 4 

capable of Tithes, and the Tithes are not taken from the Church. i Kal hs 
Their Tenants may have the like Privilege. But it is a General Rule, 655, 656. 
That a Layman cannot preſcribe by, the Common Law De non He 512 
Cimands, .tho' hig Lands may be diſcharged by Way of Retainer. | 
The King. is Perfeng Mita, and not ſaid to be a Layman in Law. 

But a Layman /is. of a Diſcharge of Tithes, for Lands in bis = "gp wo: 
son Hands by Grant from Parſon, Patron and Ordinary; tho! 2 Rep. 44: 
not by Preſcription... A Church- warden (admitting that he may, have 
Lands by Preſcription) may not preſcribe De non Decimangs.. for 

Lands holden by Preſcription, and given for the Reparation of the -.  - 
Church; for He is not a Spiritual Perſon. * A Pariſb or a particular b 1 Roll, abr 
Hamlet cannot preſcribe De non Decimando, for r particular Tithes, 53. 
much leſs from the nt of all * cho it gd preſcribe De 


4 ot a modo 
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b. Reg ; or any Furt of lit amay preferibe tb He. me the Payment bf 
z Int. 645. Tithe d, Milo Euss, ior unh ether partabür Thing er, 


„ bod, Mut of Ewe, &. WiHhat there Lack e 
petent Livelihool Tor the Parſon beſides: Fer ace 
Cuſtom only, they ure not within tho Rule a e Preſefip- 
tian In non Derimundb by Laymen; and bycthe like Caſtom Within 
1 Ch, or Hamra the Inhabitants may: be Diſeharged rem the 
of fuch Tithes. But it is ſuid alſo poſitively; That a 
> 2 Inſt. 645, ma preſcribe 0 be of- any other Tithe: Quere The Reafo 
610, 611, of the Diff it the and Huis in this Caſe 
All Preſoriptions. in I 1 Tritble' bt Common Law: 


due 


Thus of Neu pb, Which ae echoed 
by the 2 ES Ed. G 8 re, 4 ; 
0 ned of Phi aki way be Ulſchared from Pier 
: e ele 10 e Hand offs 10 J: S NAA- Ito. . 


2 N. 4. „Sr. bete wei. Diſſolutzon held cheif Lands diſcharged 
1 by Bull of | Popes,' by Real Coon with che PhPſon;! Patron and 
554,661 Ordinary, by Preſeription,"by"Gider, (is of the'Citorrians, Hope 
2 Cto. 58, fallers of Pg Jobn 7 ruſelem, Templers, See 17 Ea. 2 4 o long 
#55 559- as their Lands reibained in- thetr own Hands, and were" munured b 
29 7. Them:) [See 2 H. (chap. Af But Monaſterirs, Abbey,” &c. beit 
Difſſolved, this Privi Of. xemption, and 41 Appropriations U 
= Rep. fallen with them, if they had not been upheld and continued by 


16g. © A "of Parliament that 0 diſſolve Them. — 4 


2Min £1994 | T. $659 5 W912 
the {BH 86th Ie Lands; bu, ppropriate, 
of A0 &. 600 —— Two ele, N r 
g, (ealled the greater Abbeys) are Diſſolved and Given 'o 
Colby; vi a Proviſo in the A, That: the Ki and his Patoniters, 
of bl} and other Perſont, rhein Heir! und Aſtxn + e ee. 
o "all have bebeafter unf Lande, Nc. ge to theo nid Morit- 
 fteries, and other —.— an Ecelefaſftitnl ' Houſes 25 Pures, 
ſpall heep and enjoy them Diſebarged of the" Payment of Tithes, in 
2 a Manner as the Jail Abbots, &&. den the ene e the 
By of. their Difſolttion: = 4 9037 dn YBq URL v offs e 
it cl 1 ISY 5+ 23111 35 He 912; e113." 
/Bo-'that Parekaſbts how ſhall hold the Lande Piſchanged;” in i e 
ame — woe They were in the Hands of the Abbots,' Se. 
© 2 Rep. 27, Comes this Act perpetual Unfiy of the Poſſeſſion of the Lands, and 
2 5 che vin cle Lai Hands, 18 bite Gr bet; which was 
14 not ſo e ee e For if the Me „c. us 
2 Int. 655. ſeiledd of the Lade and Rectoryf und- Paid he Tithe within" the 
56.00, ae. Meinbty of Nah for the Fand; theſe Node haf how be Extmpted 
1 Cro. 206. from Payment of Tühe by '«"Rppoſcl' Pen Unity (of: Poſſeſ- 
2 09-45%: fron, Ge. Bat die Unity of Poſſeſſion of & Manor and Rectory will 
Ste tet. not exetnpt the Denefne Lands fretn che Plymont'of Tithe,” when 
AY come tobe ſcvered. Clip, 498, Ne. 214 YO e 
72 Rep. 48, ion and -Ecolefiaſtitul Sponge only Within this 
Act. . — e ee Deans; Dean add Chapter, Aroßdeucuns, 
Colleges, Heppirals, Nc. that wefe not Religions," or which were not 
Nular but Sceulur, are not to be aa deriood fete. If it be Eccle- 


fiaſtical only, it is out of the Act. 
Nete 


49% 
| 1 Inſt. 42, 2. 
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75 Natealſo, That the 5 King hf his Patentees fob Life or 'Vears; * Hardr. 174: 
| ſhall enjoy the Lands Diſcharged, becauſe the Klug cunhot manur 
Them; but the King's Patentees in Fee, and ang ſhall enjoy the 
Lands önly in the ſame Manher as the Abbots, Sr or the abdve- 
mentioned three Orders held them, i. e. hilfts in their ep 


or not let out or manured by another. mel 20 
The Act ſays, Diſcharged from Paymem of Tithes, vos Dichafged N 


of „ Tithesz e e ſuch Diſcharges of the Monafteries &c. cal not d 2 Rep, A7 
be found. . 0 243 IJ. 0d) A. 1 s 201 2 11 Rep 10, 
A Culalogue of he una! Monaſteries wichin Beg and Walks m_ 
which were return'dito be of Two Hundred Pounds per AA and 
upwards, diſcharg d of Tithes, and diffolv'd by che z H H. 8. b. 
may be ſeen in the Exchequer ; and in many Modern Books that 
haye-treated-of the Law concerning Tithes. {See :Degg?'sPatybr's 
Ceunjellor, Godolphin's Repertorium Canon! cum, v N s Chop nun s 
Law, Biſhop Gibſo Codex, &i 
Other Lands belonging to the W Monafteries, Ge. which 
were not diſcharged before the Diſſolution of them, are ſtill Subject 
to the Payment of Tithes. No other Lands that came to the Crown 
are Diſcharged, hut by the Statute above- mentioned For atis to 
be obſerved, That tho by the 25 H. 8. chap. a8wuthe Lands d e. 
of Religious Houſes, which were not above the clear yearly Value of 
Two Hundred Pounds, (commonly called, Te Smalley Abbeys) 2 1 2 
were given to the Crown, yet they weto not Diſcharged of the RA 
ment of Tithes. i ne e A nig 
For there are no Special Words in "this Statole, That the Lands, 
Sc. given thereby, ſhall be Diſcharged, as the Abbots; Priors, 1&6, 
held them Diſcharged before the Statute. So thht if there had been 
any Diſcharge before, the Privilege now as to Bands, Sc. under, or 
of the Value of TWO Hundred Pounds per Aumum, PI 2 
and the Preſcription, as well as the Privilege, In non Decimando. But 
if the Leſſer Abbeys, Cc. had Right to 4 Nod en Real 
Compoſition or Preſcription may be pleade . 
But again obſerve, That not all the Religious Houſes of or maden 
Two Hundred Pounds per Annum were Diſſolved by the 27 H. 
chap. 28, for ſome of. them were Diſſolved by the 3 1 H. 8. chap, a 
by Virtue of a Prouiſo in the 27 H. 8. (left out of the Statute in 
Book of The Statutes at large) That notwithſtanding that Act, rie 
King might Continue any of the ſaid Monaſteries, -&c. which He 
did; and ſo were not Diſſolved till the 31 H. 8. and therefore are 
within the Branch of the ſaid Act concerning the Diſcharge of Tithe. 3 
And now tho”, Titles of Diſcharge under the 31 H. S. are _ .:. aw Fr 
and the Manner of Diſcharge cannot be made out at this Das yet > | 1 
the Lands .of a Religious Houſe have been held ſince the Diſſolution Q 
freed from the Payment of -Tithes, it ſhall be intended that they 
were Held ſo before; and Preſcription ſhall be allowed for a Diſk 
charge of Tithes under that Statute, either abſolutely De: uon Deci- 
mando for all Tithes, or for this or that Sort, &c, dvr 
All theſe Titles may be ſuppo rted by. ©: Preſcription; mow h © 2 Rep. 48. 
hence all other W De aon Decimands are . e to = 13 * 
their Beginning. | 975 
So that by Virtue of the 31 H. 8. lane Patente of n king 4.4 
ey * (generally without ſhewing Hou) In non Decimaudo ih 
| . for 


2 r 


Un Tnftirase: of the Bo Ib 
| 1 «thy Abbey Labs as under an Abbot's Title 3 He 3 not 
de bor any Lands bythe Common Law _—_— wennde ig ro. Hr 


* SW p yas 4 8 
Noi Harty sri ba co r Ema egi H wud h,uè i 


Dy: the 32 H. 8. -chaps. 24. Ne King foall: i; the Manors; 

22 Pither, dr. Brovikeges, sec. of thei Hoſpital of St. John 

eruſ; em. Jill! DSTUOC RAT T0 JUG 1 10a 1 

* Raym. 2235. But Qy@re Whether theſe Lande are freed) from the Payment 
20g. | of: 'Tithes. þ «wh N. r. ou 10 299110210, itil lone; 9 1 4 


See the 2 H. 4. che. 4 7 H. 4. chad; 6. And ſee the Notes 
on the 27. H. g. chap. 28. ad and 31 H. 8. chop. 13. c. in Danvers 
Arr. T. — — 619, 620 dee alſo the 1 Ed. G. cbap. 14. 


Lit for Chantries NI and the 2 Rep. 46, 47, 48. 49- 


45] O1N 4% 211, 


© By the + WB 6. abap pai | None, foall, pay the Tithes 
Lands: than they were paid Forty Years y By nor Þ 
by the Laws ond Statutes of this Realm, or: by am Privilege or Pre- 
ſeription, they ate nor chargeable; or that are ok yg by: — 
Compoſition! Neal. 8 - dal. Gad. 650. „ b 


nen ©4 SELL (15 414 14) 
© Since the Didalution. of. Moofteries, Ge. the x Lexraing of Pas- 

fallen, N e Kc. is aut of Uſe, - 7 
Of Tenures | "In A Tone is then Manner "whereby 1 Tenementt * | Holden of 
oe 2bord; or the Service that the Tenant oweth to the Lord. There 
93. 2. can be no Tenure without ſome Service; becauſe the Service makes 
the Tenure. ¶ dee · Lord and Tenant, Boot 1 chap. 6. and Of: an 
Eftate by Copy: of Court: Roll; Book 2. chap. 1.] Theſe Tenures and 
Services were Divided into Twelve Parts, ( vis.) Homage, Eſcuage, 
Knjght-Service, Homage Ancefirel, Burgage, Villenage, Grand Ser- 
Jeantys Petit Ft? eee m begs. and. Rents. But 


48 1414 


-By the 12 Car. an chap. 2.0 a, Laber are ee into Free 8 
8 Socage; and all 2 by. Knight-Service in Capite and 
Socage in Capite, pud., the Nrulss und Conſequences thereof. are taken 
away. - And: all Tenures ro be created by the King ſhall: be in Free 
Socage only, and not in Capite ;'( ſaving Rents, 2 and Suits of 
Court, and Services incident to Common: Svenge, &c. and: ſaving 
Tenures in Framtalmoign, by Copy, and Grand ee „ offer alan 
Gharges en. ts: eee n Y zen 
ER A Mn EIT or: 3's 1217 
F. N. B. 85. A — In Gapite,. in Common Vndertianding,. was: o only 
„kt. 108-3. applied to the King as of Lis Perſon and Crown, that is, as He is 
7 Rep. 1 
zin 64, 65. King, (for the Dekence! of Him and His Crown) and not- when the 
Dav. 66, 67. Land is holden of the King, as of any Honour, Manor, Sc. The 
Original Tenure muſt be created by the King. It was nat ſufficient, 
that it was Held only of the Perſon of the King; fot the Land 
might come to; Him by Eſcheat. Tenure in Cavite latgely taken, 
was ſometimes applied to a Subject, nn . held of Common 
Ferſon. as Of His Perſon. | {+ 
Ty It remaineth therefore that I ſpeak any of Grand Serjeanty,. Pe- 
tit Serjeanty, Frantalmoign, Fealty, Socage and Rent. 
Li. 133. Grand Serjeanty (from Herjeant, a Waiter) is a, Tenure, 
1 Inſt. 105. b. whereby one holds his 3 of the ſed by ſuch Services, as _ 
I | oug b 


— 
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ought-t9.d0.; in His Proper. Perfon to the King at, His Garonarion. It 
may. concern Matters Military, or Services of Honour in Peace 3 ag 
to be the King's Carver, Butler, Gc. at His Coronation, Tenant 
by Grand Serjeanty was. {aid to hold by Knigbts- Service, becauſe 
the King had Ward and Marriage of ;fuch Tenant; and tho! theſe 
are taken away by the 12 Car. 2.'c gbup. 24. yet the Honorary Ser- 
vices of Grand Seheapty Rill Rene, [Seec'7 Ba 3. Stat, <q 


0 þ 
FF "4 , / ' v 
"os 12.J 4 4 * NN 


Petit 3 0 is, \ whore; a; Man holds "the Las. of the Lit. 159, il 
Kivg; to yield to Him yearly. a Bow, @.Srord, Ec, in Beg EEO | 
able nl as one pays His Rent. | 

> Frankalmoign, (Libera Blake 52, Free Alms), is the Sls Lit. 133. 


Spütusl Service; and is where an Eccleſiaſtical Corporation, Sole ;. _ m__ 

or Aggregate, holdeth to Them and Their Succeſſors, of ſome Lord 

and His Heirs in Pure and Perpetual. Alms. Perpetual ſuppoſes it 

tobe a Foe- ſimple, tho! it may paſs without the Word Succeſſors. 

The Word Prank or Free diſtinguiſhes it from a Tenure by Divi 

Seryice; for ©. that, is certain, and Franlalmoigu is uncertain ; tho 1 fal. 9 

Both now ate reduced to a Certainty, according to the Form of our * b 

Liturgy. A Lay Perſon cannot hold in Free Alms. Add when a 

Grant is in Free Alms, no Mention is to be made of any Manner * Li, 137. 

of Service, for it is free from any Temporal Service, be is of the . * 

Higheſt: Nature, becauſe it is a Tenure by Spiritual Service. None « Are. 140: * 

can hold in Frankalmoign, but only by, Preſcription, or by Force of Inf. 94. b. 

ſome Grant made before the — of Mortmein, 7 Ed. 1. gap. 1 hep... 

36. and Quia Emptores Terrarum, or 18 Ed, 1. chap. 1. 80. that 

the Tenure cannot be created at this Day, to Hold of a Founder 7 

and His Heirs in Franlalmoign or Free Alms. But the King is not 2. 

reſtrained by the Statutes, nor a Subject, that is n or Di- 

penſed with by the King, to make ſuch a Grant. [See 7 & 8 V. 3. 

chap. 37. by which the King bimſelf may diſpenſe — the Statutes 

of Mortnain, and See of Mortmain, clap. 4. poſt,] For tho! the 

Alienation is * ptohibjted, yet! if all Parties conſent in whoſe Favour 

the Prohibition is made, the Grant is Good. And the Reaſon, Lit thts 

why a Grant in Frankalmorgn fine the Statute of Nia Enpfores 171 99. 

Terrarum is void, except in Caſe of the King, is becauſe none can 

Hold in Frankelmoign but of the Donor; whereas, That Statute 

.obliges'ts Hold of the Chief Lord, by the ſame Service by which the 

Feoffor himſelf held. But the King * may Gront: Fay. any Eſtate, x aden a. 

and reſerve the Tenure to himſelf. 

I an Eccleſiaſtical: Ferſon holds by Fealty: Pry certain Rent, the 

Lord. at this Day may * confirm His Eftate ta Hold to Him and his « 1; 90 

Succeſfors in Fanlalmoign. For the former Services are Extinct, i Inft. 5894 

and nothing is Reſerved but that He ſhould Hold of him, which He 3 
did before, So that this Change | "aa within the Statute. of Wie 
Emptores Terrarum. 

A Tenure in Fromtalwdign is; incident to the { Inheritable Blood 1 Lit. 135. 

| of the Donor or Founder; except in Caſe of the King, who may 1 Inſſ. 95- *. 

ec in 2 ROE to Hold, weld Ta and his As; lors. And if 
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| x Ai enatio licet Ai geh. tamen n 1 feli Eure 0 25, 
Þote/t fieri, 1 Inſt. 98. b. 99. a | 
Quilibet poteſt renunciare juri pro ſe introdusto. 1 Inſt. 99. a. 223. b. 
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15. thoſe; that Held cher Tenements in Franhalnoign, i Kal boo ich 
1 Service a8 they oüght, the Lord may bömplain of it, accord 
inge to the Cdurſe of the 'Ectlefaſticil Lawz do their Otdinaty or 
Vifieor, Which is the King, if He is Founder, or a Subject, if He 
Was appointed ad rags 9. 87 the Foundation. Aud che Ordinary of 
Vifrtor ought te puniſh the Neglect accofding! to the Eccleſiaſtical 
„Lit. 137. Jaws: But for Divine Service in certain! (as fe read Prayers e 
: 475 5 Friday, or to Diſtribute Alms to Poor Men, ke) The Lord ey 
Mſſtraln for it, "becauſe Fraliy is incident to it!? > 3 
This Tenure in Frankalmoign is an Antient Grant Z and thete. 
fore ſhall be allowed as the Law was then taken. It is chiefly to 
be met with in Grants to Religious Houſes, \Biſhops, Deans, Deans 
eu Chapters, Colleges, Fleſpitals &e. Bui the it may poſſibly be 
made at this Day, it is ont of Uſe. 17 
* Lit. * Fealty, (Fides, Fidelitas) ſignifieth an Oath taken at the Ad- 
1 * "of ff Tenant to be True to the Lord, of whom He 
holdeth His L And He that holdeth Land by this Outk / only, 
4; * holdeth in the freeſt Manner, that any Subject can do. But bare 
E n Tenant” at Will at the Commdn Law ſhalf hot de Fealty, for He 
hith ho certain Eſtate; and becauſe the Matter of an' Oath vught 
d 0s be certain. Leſſee for Life or Vears ought to do Feulty to the 


Peſſor; for T bold of Him, and there can be mo Tenure with- 


* 


1 13. out ome Service. The Service makes the Tenufe, Fealty is in- 
„ to all Manner of Tenures, except Frankalmoign. 1 DID; 
fi Tot 68. 2. This Oatli of Fealty i is not Aboliſhed, but it is * Neglected 
I 17, 58 '* Socage (4 Socd, a Plough) is when the Tenant holdeth of = 
119 Lord: by certain Service for all Manner of Service, ſo that the Te- 
«Int 86.9 . is not Knight- Service. Since the Statute of the 12 Car. 2. 
24. aboveinention'd, every Temporal Tenure of a Subject is 
in- bcagr. But Grand Serjeanty holden of the King, and Frank- 
almoign (ing a Spiritual Service) is not in Socage. If a Man holds 
12 115. by Fealty only, „ ſuch Service is Tenure in Socage. In antient 
= « Time, Tenants in Socage at certain Days in the Year Plough'd and 
; Inkt. 86a. :Sow'd* the Lord's Demeſnes. Under the Service of the Plough all 
at i Services of Huſbandry were included, Bat afterwards ſuch Ser- 
: vices were changed into Annual Rent of Money, Cc. yet the Name 
of Socage remaineth. And in divers Places Tenants do ſuch Ser- 
-vices with their Ploughs. Tenure by Petit Ae __” in Bur- 


age are but Tenures by Socage in Effect. 12 


* 1 Inſt. 14 6. * A Rent (Redditus) is a Sum of Money e or aller Cciefidera- 


to Rep.128 "tion iſſuing Veatly out of Laiids © or Tenements. It is reſerved out 
+. of the Profits of the Land, and is not due till the Tenant takes the 
1 1 il. 47. 2. Profits. Yet a Rent may be reſerved every Two, Three or more 
Vears; but it muſt 'be reſerved to the eoffor, Donar or Leffor, 

Inſt 53. a. and hot to a Stranger; except in the Caſe of the King, who may 
reſerve Rent to a Stranger. Regularly it muſt be reſerved out of a 

* x Inſt. 47. . 4 Corporeal Inheritarice, whereunto the Grantor may have Recourſe 


2438-1444. 10 Diſtrain. But as to Tncorportal Inheritances the Reſervation may 


& b. 
1 e by way of Contract, io have an Action of Debt. A Rent 


be reſerved out of a ReoverGon or Remainder of Lands, for the 
apparent Poſſibility that They may come in Poſſeſſion, | Rent is not 


* IInſt. 292. b. A Thing merely | in Action, becauſe i It. may be * granted over. 4 * 


+ 
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be Certain; or that which may be reduced to a Seng, and may; i 27 96.2. 
be of Hens, Pepper, Attendance, Se; as well as Money. 

For a farther; Enquiry into the Nature of Rents it ny be W 00 
ful to conſider, 1. How Rents are Divided. 2. The Payment of 
Rents. 3. The Acceptance of a Rent. 4. Demand and Tender of 
it. 5. Diſtreſſes for N nee . The eee and 
Extinguiſhment of Renis. 


1. How Rents. are Divided. 8 There are * T; oe * ** Rents. I Lit: 213, © | i 
Ren · Service, Rent · Charge, and Rent Seck. Rent- Service (ſo cal- 47+ Wr 
led, becauſe it is ever accompanied with ſome Corporeal Service, a8 141. b 142. a. 


Fealty at leaſt) is where one upon a Gift in Tail, or Leaſe for Life ., 

or Years, does reſerye to Himſelf a certain Rent, while. the Rever-- 

ſion of the Lands and Tenements continues in Him. Therefore if 

a Termor grants all his Term, rendring Rent, He cannot Diſtrain 

for it. [See Poſtea.] This is a maſt certain Mark to know it to be 

a Rent-Seryice. But the Rent, tho' it be Incident to the Reverſion, 

is not © inſeparably Incident; for one may Grant the Rever/ion and nf. 143. 
not the Rent. If Rents-Service is behind at the Day in which it 


ought to be paid, the Landlord may Diſtrain for it cb the 4 Com- Fo A a. 


mon Law, without any particular Agreement or "and pak tho a 147.a. 
Clauſe of Diſtreſs is uſually added in a Leaſe in Writing, Go. It 
cannot be Reſerved out of any Inheritance, but ſuch as is Manu- , 
rable, whereunto the Landlord. may Enter and take à Diſtreſs; -as-; 
out of Lands and Tenements, Reverſions, Remainders; but not out of 
„ [ncorporeal, except in caſe of th King. lee Of Rent, 

u pra | 
1 A Rent Charge e is poet a. Man by Deed maketh bis Eſtate ? Li, 217 q 
over to another in Fee, or. by Gift in Tail, the Remainder over in * 
Fee, or a Leaſe for Life, Remainder, over in Fee, or any other! 
Grant where the 2who/e Eſtate paſſeth, and by the ſame; Deed reſer- 
veth to Him and His Heirs a certain Rent; and covenanteth, That 
if the Rent be behind, it ſhall. be Lawfil to Him and His Heirs, to 
Diſtrain, Cc. Such a Rent is 27 * Rent-Charge ge, becauſe; ſuch 
Lands are charged with ſuch Dif 72 by, Force of the Writing only, - 
and not by Common, Law; as in the Caſe of a Rent Service. This 
muſt, be, a Conveyance.in Fee either in Poſſeſſion, or Remainder, or 
a. Grant of the whole Eſtate, to make a Rent-Chorge; for the Re- 
verſion is. not to be in the Feoffor, as is requiſite. in a Rent- Service. 
Alſo, If one ſeiſed off Land Grants by Deed an Vearly Rent iſſu- Lit. 218. 


ing out.of i it to Another, (as He reſerv'd the Rent to Himſelf before) n 


in Fee, Feer tail, for Term of Life, or Vears, with a Clauſe of Di- 
ſtreſs i ſuch Rent is a Rent- Charge. And if one; ſei ſed.of Lands in . 
12 hinds his Goods and ſs ; for the ve agent's of an 11 20 Rent, 21 Inſt. 147; a. 
this: is A'S 


coctgj out 0. hu. Bare in Fes 
Fa . ail, for-Liſe, vr Years, wackere Clauſe; HO. * 

8 3 
Rent, and n Diſtreſt is Incident to itz but be may have other Re- 
medy pen herhathnhad-Seiſin of it. And becauſe. he, cannot have) 
* it is called s. t N ge no Reverſion, or par- 


| | [3% 75 ; ticular 


See mais - 
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*Kebw. 10%. Goal Charge: to enable him to it. But if . King * hath a Nat. | 
Seck, he may Diſtrain for it. [See the Statute 4 Geo. 2. hp. 28. 
which gives Remedy by Diſtreſs for all Rents, hue have been paid 
within twenty Vears next before the * of the dat or that 
ſhall be er wards created. ]' = 

To theſe Three Sorts of Rents may be added h Rent Reſorved . 
intl. 41.b. upon a Leaſe at Will, call'd * Rent Diſirainable of Common" Rigbr. 
< rTnſt.144.4. Alſo a Man thay have a Rent fling out of Dantd by Projers weep 

1417 And there are * other Rents (che? — properly called "Rents erved. ' 

Kb. by Contract or Deed, which eteates an with-Clauſe of Diftreſs 
without a Tenure, againſt the Natural Courſe ef the Law, as in 
Common Practice. Such Rent is father à Penalty of a Annual 
Sum in Groſs. But Note, That in all 1 by late Statutes a 
Landlord inay Diftrain fot his Rent upon! Contact.” the 
Statutes concerning Diftreſſes; fer; "pat Jo that 1 do net'enderftind-the | 

reat Uſe no- 88 be made by Diftin nguithing Opn, -theſe Teveral - 
inds of Rent as to Dai (40 * m quits ? 01 
' You will often hear of Hu furm Rent; Rik, Nabl-Rent, 

F. N.B. 270. O Rent and Improved Rent. ' **A' Fre. Hue Rent (Feud dez 

11 i whete Land is Held of Another ih Fer, for ſe much Rentlas it 

: Inft. 19.4. is reaſonably Worth, or at leaſt tc the Fdutth 45 of (cho Walue. 

Ait Ren Gor White Rent, becuuſe paid iw Sitver ;- Or Siet Rent, 
becanſe upoh Payinent the Tenute is Quite; Gul and Free dt chat | 
Time) is a Certain Small Rent, payable early by the Tendrt to 
his Landlord. | The Tegssth of oft Manvts pay ſuch d ſtnall year- 
| ly Rent. Rack-Rent is ſuppoſed to be the full yeatly Value of the 
1 Payable by che Tena fer, Eiſe. Yeats; Ec. Gul Renk is that 
eiriy Rent, which as (always Pad, Heltbor thore nor'lleſs, the 
Tenafit being ſuppoſed to tavebsiGood in unpcbved Rent 
is where the Old Rent ba been raiſed, er where aw Improvement 
bas been ade f the Rent Hire Purchufthb wid more eben 5 
than where Lands ate let at the Old Reit!!!) 
| 2. Concerning Payment bf Rent, it is t be obſerved; That No- 8 
lag. 315. ney given as Parcel of the Rent Way 6f Sein afl not be. aba- 
| ted-out of the Rem; or that If . is given as Payment of the 
Rent, · or as Parc? of it, it ſhall not de plied to the Ph t of 
any other Debt; a8 for Wires 8618; Sc. Abel Recciver fbr the 
e Rep. tp, Payment i tolbs i that r Manner, which o would Say it; nd not 
re. 6s. according to Mie Words of the Receiver, how! He would@4ectþt.ie. \ 
14 one ſei bf Lands ih Fes waketh/s) Lesſb ef the Neige Land 
for Len Years) yielding to Him and His Fairs 4 Veariy Rent of 

. e y Poontw/at' the Faß df St." Biene,, er w Ge Month: 

ker, if che Beffor dietk Bertheen the Feaft uf St. Mic F und the 
End of the Month, Ie Neft molt he: paid were ir Bcidcht to 

| 14055 3 (and not to che Executor, a Ohete Rent is due and 
9d.) | beehiſe(dhis- Nas gor Due until the End of che Month. 
2880 iq ent! nuſt Se paid tothe Heir, if er at ay 
fix. dl Nag federt JF theifRflor dies upon the Day of'P 
if the Retit l Mnpaid, le TTelr ſhall Bave. ft? Hor the Rant is — 

; roRep. 127. tül the Taft Mffute of thelNomral 1 ehe 5 Bor if ft be paid · chat 

1107: 212 Morning,” Beſefe the Eeſſur died, His Provitot Ott retain It ugainſt 
che- Heir, büt'flot grinlt iche Kine! If thief BARSilived to the Day 
of Paymerit; — bey Fe Lr, 11 107. 


105 ment 
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ment at che Day ; and a Payment at another Place is good, 4 if 
Reveived at the Nac limited in the Condition. f one ſeiſed in Fee 
lets Lands for certain Years, and reſetves a Rent to Himſelſ, not to 
Hun and His Heirs, the Rent thall Determine by His Death, if He 


dies within the Tetm. If He reſerves a Rent Generally without * 2 Inft 47.4. 


ſhewing to whom it ſhall go, it fall go to His Hers, If He reſerves 214. 


Ie ch FRG o. kite kin, Hef cid eto the kid. If ie beter n . 
a Rent to Him and' His Aſigus, the Rent ſhall 3 by Hig 1 Ventr. 167. 


Detth, bebhuſs the Refervitivlr l. pod only during his Life: 80 if z. 
He belerves a Rent to him and his Executors, it ſhall End by his Death; 
becauſe the Heir hath the Reverſion, and the Rent is Incident to the 
Reverſion. But it has been reſolved, That a Rent 1 44 — 
Leffer, and His Executors and Aſſigns, during the Term, th 

to the Heir, becauſe the Rent after the Deceaſe of the Lehnt 5 


in Leu of the Land, which had deſcended to the Heir. But if the » Plowd. 185 
Rent is reſerved to the Leflot, bis Heirs and Afſigns, then the Al- » In. 47.4 


ſigus of the Reverſion ſhall efoy it, if the Rent is incident tè the 
Inheritance. 
If a Leaſe is made for Years, yielding an Yearly Rent at the Feaſts 
of Sr. Michael, and the Annunciation of our Lady, or within Twelve 


Days after every of the ſaid Feaſts, * or Day s bf Payment t etepf, © :oRep. 129. 


That then the ſaid Leaſe ſhall > void ; the Tenant or iis bids 
Twelve Days after the Twelve Days to pay the ſaid Rent; for the 
Twelfth Day after the Feaſt was 4 Day f Payment. But if the 
Cliuſe in the Leafe had been, That if the Rent i is þchind for the 

8 45 of Twelve Days next after either of the faid Feaſt-days of 

here the Tenant hath but Twelve Days allowed him. 
"Te. a b Tengen fot Lis lets a Leaſe for a certain Number of "Years, 

if He foal jo lung live, the Rent t6 be paid at the Four moſt ufual 
Feaſts in the Lear; if Tenant for Life dieth before a Quatter- | 
Day, or Day 6f Payment; © the Tenant! is Diſcharged of the Rent (10 Rep. 
fot that Qvarter v4 e Act of God. And Equity would not appor- 7 29. 
tion it. 1 Vim 392. But by Scar. 11 Geb. 2. c. 19. Aftet the 

24th of June 21 * any Tenant for Life happens to Net be- 

L 


ile or ON the Day on which ry Rent was teſerved or made pay- 
able upon atly Leaſe of Lafds, Gr. which determined on the Death 
> Fac "Tenant fot Life; the Kecutors, &c. of ſuch Tenant for Life 
ay, in an AQion on the Cate, Tetover from thé Tenants or Under- 
db of ſach Lands, Gx. if-fych Tenant for Life die ou the Da 
Payment, the Whole; if before ſuch Day, then a Proportion of 1 
Rent, according to the Time fuck Ten for Life 1755 of the laſt 
Yeat, or Quarter of a Year, or other Time in which the Rent was 
g growing, due, making juſt Allowances. 80 a Parfon made a Leaſe 
for Yeary, oy Ret at the Feaſt of Sr. Michael, or within One 
Month after, and the Parſon died Ten Days after the Feaſt of St. 
Michazl. and was barr'd of his whdle Rent; derade He died before 
the Ren was due. If a Tenant for Life dies but ah Hour before the 
Dy of Payment, there can be fd Rent foe to him. "Thertivre, 
Thoſe ihat have Eftates only for Life, woutd do well to divide the 
Rent, zn nd make it yable Weekly or Monthly: , tho they teteidt it 
but Haff Yearly," Sc. of elſe let them Hive 4 Covenant ii khieir 
Leuaſes, to OHige L Tenne to pay to theit /Executors for o mn ch 
of the Profits Whey ſhall rective, in Proportion to the whole Rent, 
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in Caſe the Landlord or Leflor ſhould die before any Day of Pay- 
ment, There can be but little Loſs, by a Weekly or Monthly Reſer- 
vation. Otherwiſe without this Care the Tenant , may, receive; the 
Profits of the Eſtate, and detain the Rent too, by quitting the Eſtate 
upon the Death of his Landlord, who did not the till the Rent was 
due; by this Way barring thoſe. in Remainder and Reverſion, Ec. 
of the Rent, becauſe Ie hath taken Care not to be their Tenant, at 
the Day of Payment. This has been often done by the Tenants of 
Biſhops, Deans, Archdeacons, Prebendaries, Parſons, Vicars,, Wi- 
dows endowed by Common Law, or having Jpintures in lieu of 
Dower according to the Statute, &c, for want of MF Care and Fore- 
ſight, [See of the Reddendum, fot, chap. 3.]; 
„ Rep. 81. = If a Rent is reſerved upon à Leaſe, for Year: of Lands. at, Rear 
ro Rep. 12%: uſual Feaſts in the Year, the Leſſor ſhall: have an. Aion of Deb: 
„after the firſt Day of Failure, becapſe the ſame 1 is accounted in Law 
| a Reſervation of Parcel of the Profits of Land. So that every Quar- 
dr ventr. ter's Rent is a * ſevetal Debt. © Thus it is of a-Cavenant, , or Pro- 
129. miſe or Recognizance to pay a hundred Pounds at five ſeveral. Days, 
"+ Reb. 745. after the, firſt Defzult. Vet if one Leaſeth a Stock of Cattle, f or 
1 Inft. 292. b. other 4. Perſonal Goods, and the Rent is to be paid at ſeveral Days, 
2 Int. 395. the Lefſor muſt tatry until all the, Days are expired, becauſe it is 
125 All but One Perſonal Contract. And io it is of a Bond or Contract 
5 Rep. 81. for Payment of © ſeveral Sums of Money. Note, A. Diverſity; between 
3 Real and Perſonal Contracts, and between Debts and Covenants; 
5 Rep. 81. or Promiſes. [See Recognizance, Obligation, chop. 3. infra. Of 
10 Rep. 128. Action of Debt, Boo 4. chap. "75 8 1 28 
When One is to pay Rent at a certain Day, 7 hath all that Day 
# 5 Rep. 114. until: Night to pay it, f but ſo that. the Receiver may ſee to tell it. 
71 —.— Ang, when a. Common Perſon. appoints i no. Place, of Payment of his 
8 e the Law appoints it to be upon the Land; 'P but in Caſe of the 
' Tat. 201 b. King, "the Payment muſt be at the Exchequer 155 to his Receiver, 


> Noy's Max. If a Man is bound in an Obligation to pay his Rent at a Day, he 
79. A * out his Landlerd to PAY, Vo, [2.3 1 Bull. Abr. 4 443- ie, F. 
Pl. 3 


Where an 17 — is yab Yearl at Lach Day 
and Mc baelmas, ay i Pa bl 5 85 ? e = | 
after Sun:-ſet, his Executors Ab the H a 8 5 s Arrear of ſuch, 
1 I Williams . Read the whole beginning 177. 
ich, 4744.0 dependi g in 3 Bee: 
gkes of Devonſhire. and. P ortla 


hap... 6: Concerning Rent Cor n, rack fo 
>, of fan Ac Kitfance,. fo , hp 4a 


Acceptanc 
TY 5 hog men ra bern 2 aided ed, if ſuch. — had not 
|  Rep.64, been. 80 ae fee of a next 70 due at a Day afterwards, ſhall 


65. bar, one to enter for a; Con- ition b bh en be befo by, Reaſon, 9 
1 Non payment of the Rent, becauſe, þ & he, now al 4 570 Hane 8, tO; 
| have Copſinuance, which he roight, have, 1 85 He not ac 
cepted the Rent. So a Difref, off affirmeth ee of. foe 


1 i n ſuch Gs, But if if 10 K + was me - hy and ther eby 
ndition broken, One: may receive, that Rent, and 55 e 


11 Inſt. 203. a. . He accepteth *; Part Ye de He may, enter for a Condi- 


tion 
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tion broken, and retain the Land until He has the whole Rent. If 
there is a Leaſe for Years rendring Rent with Condition, © me 
the Leſſee Aſigus bis Term, that the Leflor may Re-enter, the Leſſee 
aſſigneth, and the Leſſor receiveth the Rent of the Affi gnee, not 
Hearing of the Aſſignment, or not having Notice of it, He may ; 3 Rep. 6;. 
Re-enter notwithſtanding the Acceptance of the Rent. % . $53, 
b If a lefler Sum is paid in Satisfaction of the Whole, this cannot . 8 
be Satisfaction for the Whole, unleſs acknowledg d to be ſo by, Ac- 398. 
guittance under Seal. And ſo when a Contract 4 made by Waiting Ant. 212. b. 
to do any Collateral Act, it cannot be altered without Writing. [Sec - Re 4 
for Payment of Money before the Day, or in another Place, &c. 70. 


and accepted as ſuch, 12 Payment f Rent, ſupra ; and ſee of Ac- 


cord, Book 4. chap. 3. 
But Note, That. where an Eſtate, aol eafs for Years is © rþ/o 2 ei Inſt, 45. b. 


void by the Condition or Limitation, no Acceptance of the Rent af- ir rl 
terwards can make it have a Continuance. . Otherwite, if it is an 3 Rep. 59, 
Eſtate only voidable by Entry; tho it is Gid, it ſhall be ipſo facto 9% $4 G8. 
void; as a Leaſe for Life; or an Eſtate of Freehold; for an Eſtate a 
of F rechold cannot begin or end without Ceremony. Here Accep- 

tance of the Rent due at a Day afterwards, ſhall bar the Leflor of 

his Entry. For this voidable Leaſe may be affirmed by Acceptance 

of the Rent, and neglecting to Re-enter, As no Entry is required 

upon a Leaſe for Years, it is utterly void. So if a Parſon, Vicar or 
Prebendary, makes a Leaſe, for Years rendring Rent, and dieth, tho' 

the Succeſſor accepteth the Rent, it is not good for the Leaſe was 

void by his Death: Otherwiſe of a Leaſe for Life. The Acceptance 

of Rent by the Maſter of an Aggregate Body, ſhall not hurt the 
Aggregate Body where the Leaſe is void. If Tenant for Life leaſeth 

Lands for Years and dies, the Leaſe is void. And tho' He in Re- 

mainder accepts the Rent, it is void. So if Tenant in Dower leaſeth 

for Years and dies, and the Heir accepts the Rent. * But if a Man « Terms of 0 

and his Wife, ſciſed of Land in Right of his Wife, makes a Leaſe Law, v. Ac 
by Deed reſerving Rent, and the Huſband dieth, yet if the Wife — 

accepts the Rent, the Leaſe is affirmed, after the Rent was due to 

"ex [See of Leaſes, chap. 3. pol.] 177 

4. Of Demand and Tender of Rent. Fe 

” te behoveth all Perſons that would Re-enter upon 1 . 

to make a © Demand of their Rent, and it behoveth Tenants to IInſt. 20 l. b. 


Lender their Rent to prevent the Rel entry. 5 8 
i. A Demand is a Calling upon a Man for any Thing due. It is 81. 5 
 * twofold, Expreſs or Implied. Expreſs, when one 5 th an 78 Rep. 153, 
Action for his Rent, &c. Implied, is done without any Words, as 154. 
by Entry into the Land, Diſtreſs for the Rent, Sc. A Demand If. 201. b. 
muſt be in Perſon, or by lawful Attorney, in the Preſence of Wit- 
neſſes. If one is to bring an Aſſiſe, or Diſtrain for Rent, after 
Demand to be made, He ought to Demand the Rent upon the: Lands * Li 233. 
out of which the Rent is iſſuing. But if there is a Houſe or Land, 1 Inſt. 153. a. 
a Demand at the Houſe or Land is ſufficient. It need not be 3 
manded at the very ® Time it is due, but at any Time after, whether a, Rep. 28, 
the Tenant be preſent or no, if you are to Diſtrain. But Obſerve 29. 
_ theſe Things as to Place and Time of Demand, in Caſe of Re- entry i, f _ * 
for reach of a Condition tending to the Deſtruction of the Eſtate. oe. 'T * 
Ee e He 
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» :Inf.201.b. * He that would Enter for a Condition broken, muſt, I. Demand 


202.8. 


4 Rep. 73. 


the Rent. 2. Upon the Land, if there is no Houle. 3. If there is 
a Houſe, at the Fore-Door, the moſt notorious Place. It is not 
material whether any Perſon be in the Houſe or no. So if a Feoff- 
ment is of Wood only, the emand muſt be at the Gate of the 


Wood, or other moſt notorious Place. 4. If the Appointment is at 
any other Place from the Land, the Demand muſt be at that Place, 


b Lit. 233. 
1 Inſt. 153. b. 


Lit. 327. 
1 Inſt. 203. a. 


14 Rep. 73. 


5 Rep. 76. 


5. The Time of Demand muſt be certain, that the Tenant may be 
there to pay the Rent. The laſt Time of Demand of the Rent, is 
ſuch aConvenient Time before the Sun-ſetting of the laſt Day of Pay. 
ment, as the Money may be numbered. The Leſſor, or "bis ſuffi- 
cient Attorney, muſt remain upon the Land the laſt Day on which 
the Rent due is to be paid, until it be Dark that He cannot ſee to tell 
the Money. And if the Money is not paid (whether the Tenant 
is abſent or Preſent) this is a Denial in Law, Ping there are no Words 
of Denial. One may reſerve a Rent on Condition, That if the 
Rent is behind He ſhall Re-enter, and Hold the Land till He is ſa- 
tisfied or paid the Rent behind, &c. In this Caſe if the Rent is 
behind, or All or in Part unpaid at the Day, He may Re- enter. But 
when the Feoffee, c. pays or Tenders on the Land All the Arrears, 
the Feoffee, &c. may Enter again. For the Feoffor, Ce. bas only 
an Intereft, not the Freehold, to take the Profits in the Nature of 
a Diſtreſs. Here the Profits ſhall not go in Part of Satisfaction of 
the Rent. Otherwiſe, If He was to Hold the Land till He was 
paid by the Profits thereof. 


In the Cafe of the * King a Demand is not "heceflary.. But if the 


King grants over the Reverſion of his Leaſe to a Common Perſon 


and his Heirs, He in the Reverſion ought to make a Demand upon 


the Land, Ge. 


[By 4 Geo. 2. chap. 28. The Landlord, ks hath Right of Re- 
entry for Non-payment, may, in caſe of Half a Year's Rent being 


in Arrear, deliver a Declaration in Ejectment without any actual 


e 7 Rep. 28. 
2 Inſt. 89. 
Hob. 82,133. 


3Cro. 76, 77. 


£ 1 Inſt. 208. 2. 


Demand or Re-entry.] 


-A Demand of Rent cannot be: * by a Bailiff upon Condition 
of Re-entry. When any Sum is to be forfeited © Nomine Pænæ for 
Non-payment of the Rent at the Time, Sc. the Demand of the Rent 
ought to be preciſely at the Day in reſpect of the Penalty: And if 
there is a General Gbligation for the Petforinatice of Covenants, It 


doth pot alter the Nature of the Rent; but it ought to be Demanded. 
notwithſtanding the Obligation, 


IInſt. 2 11. a. 


2. A Tender is an Offer to pay the Rent. 5 It may be of "FEM 
in a Purſe or Bag, without Telling the ſame. For it is the Duty of 


him that is to receive it, to put it out and tell it. But a Tender of 
Rent muſt be of tlie whole: ent without Deduction of Taxes, &c. 


Inſt. 202. a. 


(for Stoppage is no Y dare unleſs it is agreed to be otherwiſe. 
b A Tender upon any Part of the Land, or at any Time of the laſt 
Day of Payment, Rech the Condition for that Time, tho the 
Landlord refuſeth it. [See of Reſtous, infra.] 


This is the ſttict Law concerning Demand and Tender of Rent. 


But by Agreements theſe Niceties are uſually prevented, either by 


i 5 Rep. 40. 


Covenant to pay on Demarid'in Writing left at ſuch a Place, or ab- 
ſolutely by Covenant to pay at ſuch a Place, on fuch a Day, i with- 


8 out 


CHAp2 Laus uf: Fngleod. 
out Dean. 1860 of Obligatians, 3. Where « « Jane: 'of 1 
Sum in Grofs r tothe "EW 55 7 
5. There may be a Diſtreſi for een f 05 Theres 
Fore: enquire 1. What is a Dr. 2. For aulas one may Diſtrain. 
3. What Things may be Diſtramed E not. 4: _ it may: beirnade, 
5. Of Replevin and Neſcuus. re 
1. A Diſtreſ: ( Biſtrictio) is a Thing fond pen the. ſame « Terms of | 
Land, and taken for Rent behind, or other Duty, or for . 2 v. 
feaſant, (i. e.) Hurt done, tho the Property of che Thing belongeth ; t Inſt. 96. a. 
to a Stranger. A Diſtreſs is either Hinite or | Jufpnite, Finite is But 5 bel i 
that which is Limited by Law how often it ſhall be made, to bring n oY 7 
the Party to Trial of the Action, as once or twice. Infinite is with- * Terms of 
out Limitation, until the Party appears; as A inſt a Juror that re- We Law, v. 
fuſeth to appear, -&c. But I am en a Diſtreſs y nan. | 
Therefore, F-ofly *« 7 | 
2. For what may c one > Diftrein A trot | 
A Landlord may Diſtrain of Croton Right for Rent-Service, © DF. & stud. 
and all Manner of Services, or for a Rent reſerved upon a Gift in * l 
Tail, Leaſe for Life, or Years, or at Will, tho there be no Clauſe ; Ia. bs b. 
of Diſtreſs in the Leaſe, provided that he reſerves the Reverſion to 205. 4 
himſelf. Therefore, tho the Diſtreſs is reſerved, if the Rent is un- 
paid for Ten Days, &c. yet the Leſſor may diſtraio the next Day af- 
ter it is due. For the Words are Affirmative, and cannot Reſtrain 
that which is of Common Right. But a Man may not diſtrain for 
Rent, after the Leaſe is expired. ¶ Yet ſee the Statute iu. One 
cannot diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs i 
is expreſly reſerved in the Deed ; nor for © Debt, Treſpaſs, Ge. Dr. & Stud. 
3. A _Diftreſe may be of ſeveral Things, but not of all Things, A Pl . ch. 9 
Diſtreſs taken © for Rent muſt be, 1. Of a Thing whereof a uad 1 Iuſt. 47. 
Property is in ſome Body, either General or Special, [See chup. 5. 18 Abs. 
Poſt,] Therefore Dogs Chnies, and Things Feræ Nature cannot be 666; 667. 
diſtrained. But hen one is riding on a Horſe, or hath an Aa 
in his Hand cutting down Wood, or when one carries any Thing 
about Him, theſe cannot be diſtrained. But a Horſe with the Rider 
on it may be diſtrained Dama ge fen ſant, and led to the Pound witn 
the Rider upon Him. Quære. 3. Valuable Things that are in“ 8d. wy 
s Trade, ſhall not be diſtrained for Rent; as a Horſe Ws is ſhooing fing 
in a Smith's Shop, ſhall not be diſtrained for the Rent of the Shop, a. & b. E. 
nor a Horſe in an Inn, nor Materials in a Weavet's or Taylor's Shop 
for making Cloth or a Garment, nor Sacks of Corn or Meal in a 
Mill, for the Rent thereof. For the Common Preſumption is; That 
ſuch Things belong not to Themſelves, but to Others. For this 
Reaſon a Horſe, &c. put out to Paſture by way of Agiſtment (be- 
cauſe it is is preſumed to belong to the Owner of the ns, may 
be diſtrained. If He is put in but for a Night by!“ Leave of the 51 Ventr. $0: 
Leſſor and Leſſee, yet the Leſſor may diftrain | him. Goods in a Fair * Pabv- Abr. 
or Market ſhall not be diſtrained, for they are brought thither for the 722. oy 
Good of the Publick. But if they are driving to Market, and by the 
Way they are put into Paſture, otherwiſe. Utenſils and Inſtruments 
2 Trade, or Tools of one's Profeffion, ought not to be diſtrained. 
0 Nothing ſhall be diſtrained for Rent, that cannot be render d 11 tug. 47: 
** in as good a Plight, as it was at the Time of the Diſtreſs > & b. 
| * So Victuals cannot be diſtrained, and formerly (until a late 66 oy Abr. 


Statute) 
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Sheaves or Shocks of Corn, or Corn growing ; but ſee Stat. 
11 Geo. 2. below. But for Damage-feaſant.they may be diſtrained. 
Carts with Corn may be diſtrained, for they may be ſafely reſtored. 
For this Reaſon Money in a Bag ſealed may be Aiſtrained, not if out 
of 'a"!Bag.. 5. Beats belonging to the Plough; or or Beg of Hus- 
*1 Ventr. 36. Bandry ( Averia Caruce) or Sheep, or Horſes joined to a' Cart 
nn with a Man upon it, (but both Cart and Horſes may, if a Man is 
1 * the Cat, dd the Horſes may be ſevered from the Cart 
1 loaden with Corn) ought not to be diſtrained; if there arę other 
3 or Things — which may be diſtrained. But for Damage- 


— — 5 theſe cha be diſtrained. And indeed this Order is ſeldom 
for Tenants are forc'd to ſubmit to the Pleaſure of their 


TIE  Larddibrds; becauſe the Remedy would be worſe than the Diſeaſe. 
br Inſt. 47. 6; I Furnaces, Sc. fixed to the Freehold (tho' the Tenant might re- 
W move them as his own during the Term) Doors upon the Hinges, 

the Windows of the Houſe, cannot be diſtrained. 7. Beaſts of a 
Stranger that eſcape into the Landlord's Ground may be diſtrained 
| = Rent, tho they have not been Levant and Couchant, i. e. tho 
1 have not bern in the Ground for a good Space of Time, or ſo 
85 — as to have laid down and roſe up again to Feed. Otherwiſe if 
tlie Tenant of the Land is in Fault, in not keeping up his Mounds, 
by Reaſon er v the Beaſts come upon the Land. + 


N94 10913 
#ho Status- 5 Au. chef 12. The Goods of an Embaſſdor or 
other publick Miniſter, or of bis Servants, oy not be di 3 It 
| J, N IO e rocr 
Er 428 1 
5 * Ho- EY Diftreſs be made D d | 
-a 2. 2 Dire. muſt be made on the Land or Preniſei, not when 
* the Goods are 8 _ che Premiſſes. 78 lee the Statutes 
ina 
it. 153 b. wr Bad lie in © ſeveral 8 ena Diſtrain i in one 7 . 
Hy + 2 for the whole Rent. One cannot break open Gates, or throw 
5 Rep. 90. down an Iocloſure, to take à Diſtteſs. He may enter into the Te- 
cont. by Stat. nant's Houſe, if the Doors are open, otherwiſe not. 
2 A Diſtreſs muſt be made in this Manner. A Diſtreſs. wh by 
© 1Inft. 47. b. One or his Bailiff or Servant, of live Cattle for Rent arrear, &c. 
95. a. may be brought to a Common Pound. within three Miles in the ſame 
County; or the Landlord may keep it in an open Place in his own 
Ground, or the Ground of another by his Conſent. But fee Stat. 
11 Geo. 2. chap. 19. below. If the — are kept in a Common 
Pound, the Landlord need not give Notice to the Owner to Feed 
them, but the Owner is to take Notice at his Peril. If they are 
kept i in any other open Place, He muſt give Notice to the Owner, 
that He may give them F ood ; and then if the Cattle die for want 
of Food, He that was Diſtrained ſhall bear the Loſs, and the Land- 
lord may Diſtrain again for the ſame Rent or Duty. Both theſe 
are Pounds Overt or Open, tho there is a Difference as to Notice 
of giving the Cattle Food. One may alſo impound Cattle in Pound 
| Covert or Cloſe, as in ſome Part of one's own Houſe, Fc. but then 
the Cattle are to be fed at the Peril of the Landlord without 
*2 Cro. 148. any Satisfaction for it. He that Diſtraineth Cattle cannot * Work 


. thaw,” or Uſe them, unleſs for the Benefit of the Owner; as by 
Milking 


— 


bed 


— — —_—_—_— 


ma...... 


——— —— —ä—ä . ey. MOD OR — V 2 het ; 0 ” We Re 
\ . | 

i * — 9 5 D ” N. ; 

\ aUwU >. 


Maliag v Cow «diſtraitied, Ge! for * hath a; in. chewel 
But Cartle taken id Marbernum may be uſed: Repleoingi 
Book 4. chap. 29 8h RW ©19' 131: Cl 3113 7 IT n 10H mw 1 1: ere 


Wen ont take 4 Diſtreſb of Deud or Imation Thing) 64 % b. 


Houthold Gdods, Ge They muſt be-impounded in a Houſe; of 
other Pound Covert. within' Three Miles in the ſame County. For 
if they are put ina Pound Overt;! and Damaged or Stolen, the 
Landlord! muſt-Anſwerfor them ; as He muſt Ahſwer, if He him- 
ſelf deth any Harmato ua, or to any other! Diſtreſs, Stat. 
II Geo. 2. 4 19. rectes, that ſometimes, upon a Diſtreſs for Rent 
jaſtly due, the Diecctions of Stat. V. M. are not ſtrictly pur- £307 fi 


ſued,” but throug zh Miſtake or Inadvertency ſome wrongful A@ ine 


been afterwards owe in the Diſpoſition! of the Diſtreſs; for which 
t has been deerhed' a Treſpaſſer .2b initio, and the full Va- 
hue! of: the Rent his been recovered againſt him; and then enacts 
that! Where any Diſtroſs is made for any Kind of Rent juſtly due, 
and any unlawful Act ſhall be afterwards dune by the Party diſteain= 
ing, of his Agent; the Diſtreſs it ſelf ſnall not be therefore deenied: 
to be unlawful, nor the. Party making it be deemed a Freſpaſiet al 
initio; but the Party grieved may recover full Satisfaction for\the 
Special Damage he: has ſuſtained: and no moe, in an Action of 

Treſpaſs; or om the Caſe, dt his Election Provided that Whete l tbbe 3 
Plaintiff reeovers, he! ſhall be 
have älb the Ike Rumedies bor tbe ae u. in ocker Caſts of Cofts; 
And Provided that no Tenant ſhell recovet in any ſuch Action, lit 
TROP of Amends his been made by the Party diltraining or Kip 

t þcfore (ach Action br ought. £39003 zie een ie 1 WF 
"Boks Im all Actibns of Tre elpa oe po pon the Caſe; to be brought 
__ eee td Rents; Se. his Bailiff, c. relumg 

0 Entry, by Virtus of this Act, or otherwiſe, upon the Ren 
miſſes) charg adde Wiek ſuch Rent Gl. dt to any Diſtreſs &cp260f 
goods chrepod,:xh6 Dbfendant may plead the General Iſſue and 
give the ſpecial Matter in Evidence; and if the Plaintiff be Nonfuit, 
diſcontinue or Beben apainſt bim; the Defendants hall 
recover double Coſts. 99%} 92 4} 5310-2 mtiti od il 

A Diſtreſs for Rent cannot be in the.“ Night 3, vibawif for Da- > any 142.2, 
mage-PFeaſant, \k(Pthe!Beaſts ſhould before they are taleen, 7 Rep 7. 
e, t Cle chap: 190. Or 9. Eu. LIP: S U. . * 2 8 * 

„Of. Replevin"arid)Refeout. © val A bielban 8 : 

45 A-Replevin,>(Rephgiars; Re gba 4 t0 Redelives ibn 145. 
opoh or Sareti Vis" Grounded and Granted upon a Oo wk 
and is d Rec deliverancè af it, chat the Thing Diſtrai re- 
main with the fitſt Pöfeſfor; upon Security given b Him, 46 try 
the Right with the Diſtrainer, and to Anſwer. him in a Coarſe of 
Law. [See Of Replevin, Book 4. 4 
4.4 Reſcous ' uw Reſcourrer;}*. Rec bre) is a Reſiſtance and a * Inſt. 160. b. 
Reſcuing of any Thing (6 of a Perſon arrbſted) and probbring an 
Eſtaps gn inſt — here muſt be a Diſtreſs ot an Arreſt, or elle 
there cannot be a R. -If-a-Diſtreſs is taken * without Cauſe, * Init. 47.b. 
as where no Rent is due, or where one Diſtrains out of his Fee; 4 


or (if R Win EE3 , Rep. 11. 


or. Diſtrains-Averia Carucæ, 
where there is a ſufficient Diſtteſa beſides [.I or if the Land- 
lord Diſtrains any Thing, that is not Diſtrainable, one may make 


F ff Reſcous. 
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paid. his full Coſts of Shit, an- r 
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Refraus. 1 A reh de done by the Teuant, when any Thing of his 

is wrongfully) Diſtrained 3 os A Stranger. {when his acc are 

+1 Inft.47.b. Diſtrain'd without Cauſe, &c. If the Diſtreſs was mide upon Good 

Qauſe, the Owner cannot Reſcue them, u they are a. to, the 

Pound. And the the Diſtteſs' was without Cauſe, yet if it is im- 

panpded,, the Owner cannot break the Pound 2 take away. the 

iſtreſs. If he doth, the Party Diſtraining may have his n, 

andiRe-take the Diſtreſs wWhete- ever He finds, it, and Impoand it 

again. But in Damage Fraſant, if the Pound Door is unlock d. 

the Owner may take. them out. If the Cattle Diſtrained, as they 

af. 161.4. are Driving to: the Pound, go into the Houſe, of the Owner, and 

9 Rep. 22. the in; do not deliver them upon Demand, it is 1&1 Reſcous 1 1 

Law. For there is a Refſcous. in Lau as well as in Ded. If the 

Landlord comes to m which he ſeeth upon ihe Grohnd. 

and the Tenant, or any other (co prevent the Landlond fem, Di- 

ſtrainiag) drives the Cattle off the Ground ;1-y6, the; Landlard/ may 

make freſh Parſuit, and Diſtrain them. [Se the 8 Ann. chaps IN. 

and 11 Geo, 2. chap. 19. poſt; Gherwiſe for Ha magen Eegants for 

the Diſtreſs wuſl:be while; Dog, »:{[See-of e Reo, Bye 
3 (chap. 34 Dig vi d 20d 20% 

er lat. 160.b. If the Bare 7 2 Cattle ; befor DiftreGi Tetders his Rent. if 

5 Re 107. 4 Piſtreſs is afterwards talen porwirbſtandiog the Tendeg, it i 

er. 1%. wrenglol, and He mah make Re/cous.; Bun ib Ele Tender after, Di- 

ſtreſs, and before the Impounding, the Owner cannot Reſenel them; 

for the Taking was lawful, tho) the Detainer is wrongful. M Ten- 

det after the Impounding, makes neither the one; nor the other 

Wrongful; for then it cometh tos late. :Bhe ſame Law. bf Da- 

mage. Heaſant, if before the Piſtreis there je a Tender goffſufſirient 

Amend. And in Damage Feaſam the Patty may Tendeti mende, 

until the Cattle gte Impounded and then the Petsiner / isi - 

See the 21 Faci 1. chap. 25. For Relief of Famntees, g 

Lands and Dutchy pere Gaui Caſts of Default for — 

ment. of Rent, Sc.! Snob ni aig lade Sql 2d ore 

A Tender. of Anda toias iff is.no&:Gopds , fer He cannot de- 

_ the Diſtreſs once taken. [See of Tender, ante and be a V. 
. cab. g, in fine, fred) i ag 1094] 16k Artic 7. 
f“ unregſonable Diſtreſſtsnln See the.(Btathta) of Mani 4. or 

52 H. 3. chap. 4. and 2 If. 10%. Concern ning: Diflreſes and Le 

<1 Inſt. 56. b. If a Landlerd Diſtrains Two or Thee hren Sr J welvẽ 

foi. 105 c Pente, or ſuch ſmall Sumi and the Qwaer.dbfingsa-Refleyy,. — 

8 — avows the Taking of Thames 4he; Txglytapance, 

of ſhall; be fined, : a the Bay may thavebis Action 

= _=— Statutes provided these er wer ede he Land 

holden of lefs Value. 14 __- oy Da: 1 tHiRIHid 5715 13177 3g 1K 5: , 

dn 4 lod NIN N 10 * 

 - By Marltr. 45. of 62 thug. chi 77 laxceprutbe ax) foal 

take a Diſireſs au. 44 7 7 bis Hue, en in ide 1 Si, {he 

Common, Strebt cc: For all iche King's: * —— ro Rave, Hr 

5 to: Fairs and. Mar letsi ici See the 2 00 achep 36.55 170 

en. 11, fre, a 0 . 760 ,2ub & 2:1 on dee 28 
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Sethe 32 Nag. ch. 37% BorRecovary of Aricarages:of Rants 
by; Exeedtors a0 Ae , at and) by: the \ Mu /bard fog Rent 
due i te Right ang Life: f lis We and. the Rewedy bor 
Rent. where ide. Estates was fame Like. af another, that is Head. 
And for che Expoſition, off thi Mels Inf, 8 & e sh 
es Ae INS. ane en een rt Aue. 
rde I he's $M. \12.:\Ne\Difra/ of Gnctle LJ 
Dries cd of l in faten, aht 10 is 
Ovett oithin.. the lane Shine t \nor::8baut Three: Melts: diſtant. from 
the Place, hers Kat talen, non ball it be. in feverd/ 
Flacit in Paint. of..Fr've Pod and Tilt Damage And na, Pere 
ſen Rull take above Four Pence" or. Inpcunlling, under the like: Re: 
aal. any. Prefeription n r again aN 1. * 
Hod. r 2 N. ob! ü * e Wy | Won NI i} wh 
7 5 N us Wt A rn Io nord yan * a0 . 5 s 3 
See dh dhe 22 Car. a. 6 
chap. 18. Concerning „ Nan. me e e 
Thete are four Excellent Stututes for Recowerk af Repty by Di- 
ſtreſſes, ( vis.) the 2 We, & M. SL I I. chan. F. the 8 Hum. chap. „A. 
4 Geo, 2 chap,” 28. and II Gra: 2. chap 19. Which have altered 
the Common Law, and are now the Rule in Practice. Piſtreſſes 
were not ta be Sold befote, but only to be Detaived: ak Pletiges, for 
inforcing the Payment of enn Perſons. Difirainipg having little 
Nele Aberehy. But 0 1} 97% 2 4 tot] ts; 16 71 * 00 21. 


To 11 0411195) 630 9712 3711 70 


By the 2 W. & NI. hap. 5. 1f a Tendit pr/Oronon of Groll foallns! 
within Five Days after Bie for Rent due upon any Demiſe, Leaſe 
or Contract whatſoever, a Notice of tbe Cauſe thereof, leſt ut the mo/? 
Notorious Place of. the. Promiſes," Replevy che fame ith ſufficient. Le- 
Furity to be given ta 'the $ 1 Lew, the Perfon-1Di- 
Lane may with the. Sheriff Under Shen, \ar «Conſtable, f ebe 
ed or Place where," &., dg the - Dineſh. te bs. appr aiſed' by 
wa ruhe, Ito be finer c Mel \ or. Canftahle 3 and ther 
fell the: 8 wands Satigfaction e 2 Charges. be 
Hillegi aud Anna huet, dei Quer plus in ile Qfbcers Hand 
. ok IT Wy rot e e, hn NG 
_- nd whereas þ-ta tr © Weed, oft Leven Care 0 in the 
Strauy. ori Hay in n Bare or. Gtunhiy, ou ny Hovel, Sect 
or. Rick,: &. c te Ln be Difrained zit ball be Verfa tn 
Diftrain far. Rent artvar\ any fuch money 24 Jock upd on 
Derain tlie dame in the Ploce, (ſot a 


muſt;do.Sequrad\upon. ihe Lend)-wher 1 Sa ya 
\Defoult wheredf, 10 fol the fant fe 5 res. 


Replevied, & A 


ment, as aforefaid. 


An? han Doing nada MB IS : 3T 

. By Brat. 2 RES 3. PS Fel Landlords &. . 
Sen gr\ Peryens ine, by thee, muy babe dAd-\feine 5:4 inge, 
for Arrears of Rent, any _ or Stock of their reſpective Tenants 
Feeding. tent. ys: belangiag ta al vr any Rate of 
the Premiſſes demiſed or holden py waj..dakecignd! eint 61 olprits of 
2 , Hops, Roots, Fruits, Pulſe, or other Product, 
«Wt 


Far Arrears: Rent: and the. /ame cut, gather; make; cure, park, 


N MA 


G. 32 0 2 45 Car. 2. 2 24. v0 den. 
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and Ta N "when" hie yu vk, Ra on got pub N Plate der elle 
Premifſet, &c dud i, noi fuck: Placed) ih uνhi her. Baum 86, 
el dach Laudbend call dure . N bes ny be 
the Premifſes, andi ee e NN, >&c 0 rowttr di S 
tisfattion of theo Rent, and Chang 5 Di Fe ee 
Sos in he. ame Manner as other Goods, &. 2 ſeiged, &c. 
enen te le talen doben cut Wick c$ if fore. 
e dee che Te de Dead are dengel 
ans d after the Lodgen Rar robe wig hben YO the Tan v 
teft cat the-laft:P{abe F b . ute, Difreſi of dbu, 
&ca o other P wing; and beſo . Mo n a 
calted\ok watered. the: Een een een de Mull pay) &c. 0 
the Leffor>' cer zoborp Juch fr is nende tothe 1 A. be 
other Perſon uſually employed to fade H Reinig fut Leffor"&e, 
the whole Rent in Arrear, together with the full 12 s and Charges 
of mating e, ey" add whith ſhall bepd Benn. pre undd 
upon fuch Pa b Bebe with 2 e nd de, be 
the Eider MP be- og rr 211 ben 
dee 27 % e ani che n, & W 5 wigs; 70 dt 
iran 5: Kage (ball\be deliuated\np"to rhůDiſſer, &i bi Ecectitors, c. 
an „ ai ts 211 Won 13 bn: end a —_— 911 
5 If-gLandlortboorndd into 'Fivuſe;- arid Foidcblupon me (ede 
as d Diſtreſs; in the Natne of ali the: Gdbdo in he Houle,2 That is 
a « good Seizure of all. But the Goods muſt be vemoved iinifllediately 
y the Statute, exce . of 0 The e and -_ 
A be uni z gc 38. 5 2 8 1 
e ee ed Bogan 1 \ wm No N a0. Ha 22G tid nal 
Bat her Genu pte c Vrecbe ha gesch /f ee 
h Zundlhrui; an removing e Ppomifſes vapbey, 


Tuns they\may not ddl i Apen 7. ald 10 W no 
ny Peron et = e 2 W ane Remo !j und enacds, e 
Au Per ary DC forrany” Kimd\of © 

1 Meche e 2 % 05 Pla 2 6. dn ae ge 
Poom:ferrbangh 2 e l and bonn 
fon te I. —— aun Stfiiring" ſuch 2 "AA" may 


fell, and 465 ſpoſe of the ſame upon the Premiſſes, in M Maney, & 
» any\Per ſon takingcw Dif Renv "MAY row ab rh Pre- 

s byVixtue of DR Mucho giv er. N A Geb. E. Ih, g. e 
* Place, ae Ze 


on. heay\. hne und LW 
225 1 und 0 View)" $4 oarry N Me 
e om Account i, abe Pusch 25 In Oi % odd A \G,- 
NC. of uch Gooddp'&6: the\Petlins e 
4 er of Pound. Ir ouch o Reftovs, . 6 rh NN 


IN VVV. {NY IOW 


To proceed: By 2 W. & M. chap. 5 Fany Diſtreſs and Sale ſhall be 
malo, dubere there is na Reni duc * Owner of the Grdds Difnained 
Ne auubie N ulus F "the Goods Diſruineu with full Cots." 
eine at ata e Hoe e eee a AA rare e 
Wr, That tlie Goods mmuſtobe Sold. as well: 5 Diſtralnied other 
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Land? [See of” Teen Common, ###4.] 2. Common 
ee 


Ire, as d 4 Rep. 37. 

al 1 Nell A ; YL 
g 7 2 # N „400, 
be created ät this 457. 


8 Rep. 136, 
yy * ILL — 3 ** * 09 be- 137. 138. | 
longs” only to Arable Land; for Commonable Beaſts only; Ss 0% N 


Common Right ; cannot be created at this Day; may be Appor- 
tion'd. [See Poſtea.] z. Common, by Reaſon of * Ficinage (be- 48 Rep. 78, 
cauſe Of Neighbourhood) is a Sort of Common Appendant, and is J Jag. 122.4. 
where the Tenants of Two Lords (which are ſeiſed of 'Two' Towns 
lying next to one another) have uſed Time out df ind, to habe 


Common promiſcuouſly and * proportionably* to their Extent of * 7 Rep. 5, 
Common on both Sides for all Manner of Beaſts'Commonable. No | 

Man can put his Beaſts therein; but they muſt Eſcape of themſelves 

from one Field to another, by Reaſon of the Neighbourhòod. And 

this the Law ſuffers, to prevent Suits in open Countries. Now this 3 

Soft of Common, being but an Excuſe for Treſpaſs, ond Town or,” tInft. 242.4.” 

Manor, where the Waſtes of Two'Lords lie together, may Ejiclo 4 Rep. 38. 

againſt, the other, [For. Shack, Common in the, County of Nortolk, 

See 7 Rep, 5. 4. Common in * Groſs is a Liberty of Commoning, « : Ing. zo. b. 

conveyed alone Without Land by Deed, or gained by Uſage” Time 32. 20 122. 4. 

out of Mind. So that Common Appendant cannot be Common | Rep. 30. 

e oth 2 C 

Of Common Appendant, Appurtenant, and in Groſt, Some are 

for a Certain Number of Beaſts, directly (as for Ten Cows,) or by 
Conſequence, (vor.) for ſuch as are Levant and Couchant on the 

Lafid. Some Uncertain, as Common Sans Number in Groſs; 100 

yet the Tenant of the Land may have Common there alſo; This 


Common cannot be Divided or Apportioned, nor give a Woman 9 

Title of Dower. Common Appendant by * Uſage may be limited * Inf. 122. a. i 
to à certain Numbet. But Common Appurtenant muſt always be. Roll. Abr. 1 
for thoſe that are Levant and Caucbhant. It is called Common Sans 398. mn 
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Lord, and an Inter bf the Commoner: : 
1. As to the Intereſt of the Lord.“ The Lord of x Manor ſciled “ 1 Inſt. 122.45 
of che Waſtes, in which the Tenants have Common, may Depaſture 
there of Common Right. A Preſcription to exclude him is againſt 
Hh h Law 


210 Av Infiture of che Book 7 

Law. His Right is implied in the firſt Grant, tho one may preſcribe 

againſt the Lord or Owner of feed i, from a Day to ſuch a 

1 Roll. Abr. Day, or in ſuch a particular Place, 5 by ſo jugs the Owner. .,* If 

396, 399 the Lord Grants Common Sans. Ya E IF 1 maple be left. ſuf 

„ Saund, ficient Ny for the Tory! Beaſts. If a Ra n Þ ſur- 
Wo pas in 


345- . cChargeth the Common, 1. e. 1 1 Fm Fle goght, 
* Fond may Diftrain. He may ma ke a Pond n, if 


re anifla on the 
© 9 Rep. 123. there is ſufficient Common left. [Sec 43 Et: iz. chap. 1 * *He v may 
have an Action of ee 07 in the W * dann, * K 
Little or Great. 


By the Statute. of Merton, * ba 29 H. ; . Chap, 4. The 200 may 

57 againſt i r Tenants, (i. e. the 7 =P pA Part of the 

ae, Woods 4. ahures, for Himſelf, and e # 1 
being Common) f H leaves Common HBAs d 0 


| 4 0 10; | 
« 2 Inſt. 86, But there is no Approvement by this A ſt a Com on in 
$7,474 45; Groſs, &c. For the Words of the A& are, 4 OE, as, 


much Paſture, as Me ceth for their, e 


| 0 Weſt. 2. or 13 £4, 1. chap, 46 6. We Statute of Marion 
not only Bind the, Lord's Tenants, 106 Neighbours alſo, which, clazm 
| ommon of; Paſtur re, as Appendant. or Aphurtenant. ta their Tenements, 
| none ſhall be aggrieved by Mrit for Common o, Paſture, by Oc- 
caſion.' of a Wi inn. Chad To o enlarge 4 a Ten 


Weaſary, Cur tilage, bc „ 


2 Inſt. 46. This the Lord may do; and if che Lord ath Common i in a 
3 Init. 204. Tenant's Ground, the Tenant may Approye, or the Lord. ls A 


Neighbour. 5 
A, Cow-Houſe, a Houſe for Dwelling of a Beaſf. Keeper, for the 


ae Cuſtody of, the Beaſts feeding, toe Ge within the, at 5 
of the Statute, tho ſufficient Common. is nat left Faid 0 


The Act ſays further, 17 155 Sn 72 Tile, ahi ders 


. 5 4 Di 8 or, Hedge fe 
thrown D by Perſons Br t 127 75 


4 — 60 2555 715 Hue . Hedge at, t Irs n ( 7 Ye, 
55 Georg I. lch 48 8 1. e a 
Van. Ce. ] 


5 Statutes are convoncd M 3 24,6 ay, 3 and Trl, 


22 7 0 ry of 060 
4: . 7. 5 5% 8. cl, 17, Congpoing,the: 
rk of a Foreſt or G3 i Tie Commoneis, and; 


een ae thoſe At. 8 the, 8 Kc 188, 1377, 1391 


R chap. 4 . Sel. 1. "Bp tee Tnchefu res of bee Part, 


75 Comman Gr 171 in the Weſt-Ridip 4 yh Vork, 
2 be of poor B er Fug, 8 for . e 


5 Bre. of e | 
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Crap. Laws f Kngivnd. 


2. The Titereft of the — appears in ele Piriivalars fol- 

lowing with Reſpect to the Lord, a Stranger, and other Commoners, 

1. As to the Lord; tho! it is not the Commoner's Common, until 1 Roll. Abr. 
His Cattle. bath taken the Graſs with. their Moatkks; yet/He thay 46. 
break Down an Incloſure; if the Lord doth Encloſe Part, an@* 2 Inf 88. 
leaves not ſufficient Common in the Reſidue. * If the Lord plows « 1 Roll. Abr. 
the Land and ſows'it, yet the Commonet may put in his Cattle, and 496. 

juſtify the ſane, becauſe the Lord hath begun to do Wrong:! If the 

Lord erects a 4 Rick of Hay in the Common, and the Cominoner's 2 Cr: 47 f. 
Beaſts eat the Huy, it: is zuſtifiable.¶ Neither can the Lord chaſe the 77%  ; © 
Beaſts for the Wrong done by himſelf. By the ſame Reaſon hat 


the Lord may erect one Stack, He may eroct Twenty, and ſ og 


Defeat his own' Grant. If the Lord makes Con- Boroughs in the Roll. A br. 
Common, and ſtores them, with: Conies, alths' He had no Warren, 9% 405. 
the Commoners cannot juſtify the Killing, of them; but each Com- 
moner may bring his Action for the Damage. If the Lard “ Sur- F. N. B. 
the Common, the Conimoner may not Diſtram them Da- 1 TY 

mage-Feaſant in his own Soil, unleſs by Cuſtom. ;! but He may have: | 
an Action. The Lord may not dig * Pits for Gravel or Coal; for * : Sid. 106. 
the Statutes aforeſaid allow Improvement only by Encloſure. The: 
Lord- without Preſcriptiot may Agiſt the Gale of a Stranger. Koll. Abr. 
2. As to Strangers. A Commoner may Diſtrain! Their Bealts: 2794 Rep. 112, 
Damage: Feaſant in his own Name; or every Commoner may have 11:3 
an Action of the Caſe; For the Beaſts may be gone, before they Hen. abr 
can be taken Damage-Feaſant. He ſhall not have an Action for! ©?" 
every ſmall Treſpaſs; but for ſuch, whereby He hath Joſt his Com- 
mon. If a Stranger comes, and takes away the * Turf, the Lord * Roll. Abr. 
only has an Action; but the Commofer may have his Action, for 59.398.405. 
Entering with Horſes and Carts, and thereby Impaiting bis Com- 
moni; A Commoner may Licence a Stranger to Feed in the Com- 
mon with ſuch a Number of Beaſts, as He himſelf might have done, 
to manure His Land; but He cannot Agiſt, or take in the Beaſts 
of a Stranger for Money. 3. As to other Commoners; If any Com- 19 Rep. 113. 
moner encloſes the Common, or builds a Houſe on the Common, 
every Commoner hath His Action for his private Damage. No one 
can maintain an Action on the Caſe for encloſing Common, but 
they who have a particular Right, or ſhew Special Damage; and 
tho a Man hath Special Bang he hath no Right to his Demand 
without alledging a Preſcription. Cong. 341. A Preſentment in 
the Leet for ſuch an Encloſure, to the Common Nuſance of the 
Inhabitants, is void; for it is no Publick or Common Nuſance! If 
a Commoner hath Common for Ten Beaſts; and e puts in more; 
the Surpluſage beyond the Ten may be taken, and impounded far: 
Damage Feaſant by any other Commoner. (24. If the Remedy 
ought not to be by Preſentment in the Court-Baron, or by Action 
of the Cãſe?] It ĩs certain, that where there is a Colour of Right, 
Ohe cannot Diſtraia the Cattle of Another Commoner. [See 13 
Ed. 1. \chap. 46. Concerning Approvement, ante. And For the In- 
tereft and Power of a Commtier more at large, See Bridg. 10,11. 
Goub. 123, 124. 2 Leon. 201, 202; 1 Roll. Abr. 405.) _ 

It has es held, that in Treſpaſs againſt a Commoner be may plead 
Not guilty; and give his Right of Common in Evidence. But (ſays 
Holt ITY I cannot think ſo; but he ought to plead 1 3 
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An Tuhirure 'of | he Boo II. 
cially, and ew his Title: Otherwiſe: of tlie Lotd of the Waste; ; 
be may yg l guilty, and n his Title ity Evidence.” 2 Id. 
33 . Num. 113 , Torn 21 si OB add tt 03-2 .1 
The Writ of Adtheaſutembnt of Puſtute ie diſuſed; and the 
$3 Ant - 'Commoners ny ſue one e by 1 u Actiobt on. the 
1 Caſe, &c. | 13 I DOE 9 19913019} Joh + 
> bebe, dota 900 Common, as well: as, of Rents, is lay 
fettled by Agreement, and ſo is Extinguiſbment of Common (as by 
4. Purchaſe of Part of the Land) prevented by Covenants. But if 
there are no Covenants, Common Appendant- ſhall be apportioned 
of Courſe (not extinguiſhed) upon Purchaſe of Patt of the Land, 
Show, leb. becauſe it is of Common Right: But no other Common upon Pur- 
Ty . chaſe; without Particular Agreement. Common Appendant and 
Appurtenant ſhall Both be apportioned by Alienation of Part of the 
Land, to which Common is Appendant or Appurtenant. A Re- 
ee of Common in One Acte, is an Extinguiſbment of the whole 
Common. City 'of Poſſeſſion” of the | whole Land to which, c. 
. and of the whole Land in which, Cc. makes an Extinguiſhment of 
a4 Common Appendant. [ See of Lo d 1 and Nr 
ment of er, . No We e e een eee 2220 
— See 32 H. 8. "chap, 13. Concerning the putting Stone-Horſts and 
Fe - Scabbed-Horſe i into Commons, and the Driving of Foreſts, Chaſes, 
Commons, Sc. every Vear. Drifts of Commons may be by Cuſtom, 
46: +> ee are ſuch Cuſtoms in all Waſtes. And it is unreaſonable to 
ſay the Drift ſhall. not be made unleſs there is a Surcharge; becauſe 
till the Drift is made, it is not paſſible to know whether there be a 
-* _ "Surcharge or not; and the Intent of the Drift was to diſcover the 
Sutcharge. 2 Ld. Naym. 1188. See alſo 4 Hiſt. zog, 310, The 
8 Elix. es: 8. Excepts Stone-Horſes above Thirteen Hands: High 
in the Fen- Grounds, & c. The 21 Fac. 1. chap. 20. Enacts, That 
the 32 H. S. ch. 13. ſhall not extend to the County of Cornival, See 
the 7 Ed. 4. chap. 17. 35 H. 8. chap. " 3 3 Elig. chap. of 8. 
18. For Preſervation of Woods. ON; [a 
Thus of Common of Paſture. . | 209 25 
2. Common of Piſcary is a Liberty. of Fiſhing 3 in nds Man' 8 
Wer: And if one Claims to have a Common of Piſcary or Free- 
„ Inſt. 122.2. Fiſhing to himſelf, it is againſt, Law, and the Owner ſhall Fiſh 
1 34 there. But one may Preſcribe to have a Separate Right of Fiſhing 
ER +4 in'ſuch a Water, and the Owner of the Soil may there be. excluded. 
2 Saund. 326. And if one does Grant | Separulem Piſtariam, 3 Soil doth not daſs, 
* 1 lt. 4. b. nor the Water, but only a particular Right of Filling. And if ohe one 
Grants his Water, the Soil doth not paſs, but only the Piſcary with- 
« :Inſt.164.b. in the Water. A Piſcary © incertain (as a Common Sans Number) 
cannot be ROT, amongſt pee la of een cb. 1. 
aur.) © NOw 10 14 
* 2 Inſt. 39, Any Man may make Fiſh-Ponds (Vivers or 2 in II Own 
3 Ground, becauſe it is Matter of Profit, and for Increaſe of Victuals. 
aa See the Statutes of Weſt, 1. chap. 20 or 3 Ed. I. chap. 20. 5 Els. 
chap. 2 1. 22 & 23 Car. 2. chap. 25, 4 & 5 W:& M. chap. 23. & 8 
W. 3. chap. 14. 9 Ann. chap. 20. 1 Geo. 1. chap. 16, Concerning 
the Deſtruction of "Fiſh in | ſeveral Waters, & c. But Kidels or 
Open 5 are forbid by the Common Laut f [See 1 Cs, 
2 * q | 17 
_ : | | 1 Clit 
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Dohmen of mae (ont Ae, an old Tae Word for 
7 is. Licthce' to dig Tutf upon” ahdther's Ground,” or in che 1 
Lord's Waſte.” The Owner of tlie 80 cannot be ercluded. It mult, 
be Apprndant to an Hide; fot to for Turfs are to be YR 4 Rep. 45. 
or bärtt in à Hoſe. It alfo maß Appurtthant; or iti Gy 
But this Right of Digging Turf does not conyey the Fand, not tlie 1 Inf. 4. b. 
Trees, Mines, &c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, Sc. which may, be ealily underſtood, by pat FP 
has been already: ſaid cohcernin g Tutbary, * 4 
4. Common of 'Eftirders, heh reſtrained to to Wt is a Ri ght 1h. 4 41.6, 
of taking Waod out of another's Woods for Houſe. te, Plough- bott, 2 Inſt. 18. 
and Hay-bote. Eſfovers in the French, and Bote in yeh uv. "— | 
guage, in this Caſe denote; Allowaner. Compenſation 0 r Satisfact CE 
for theſe Three Purpoſes. Hence comes our COomi on Phraſe 9 0 
give to Boot. Honſe- Bote is a Ri ht of taking Timber, to Build 3 (Ra 
Repair the Houſe, or of taking Wood, to Brick in the Houſe; whic x 
is alſo called Fire. bote. Plough-bote is a Right to take Wood, to 
Repair Ploughs, -Carts, Harrows; and for makin g Rakes, 1 Forks, EH 1 
Hay bote or Hedge-bote i is a Right t take Wood, to Repair Hed 10 5 
Pales,” Gates and Stiles, to 1 Encloſures, - [See C 1H an Bf! 
for Life and Nears, chap; 1. ante. * 
1 Tf I Grant to one Eſtovers, to Burn in | his Hole: or if the hath it « 4 Rep. 85; 
by Preſcription, and He only alters the Rooms and Ch ambers of 5 8 88. 
Houſe at his own Coſt, without making new Gin * by which 
a Prejudice may come to the Owner of the Wood, or tho* He builds 
new Chimneys, or maketh a New Addition to his Old Houſe, He _ 
ſhall not loſe his Preſcription. But He cannot ſpend any of the 
Eſtovers in the New Chimneys, or in the Part newly added. When 
a Houſe has Eſtovers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other Act of God, or by 
Default of the Owner, if the Ownet Re-bnilds it inthe ſame Place, 
and in the ſame Mariner". L it ſtood before, He ſhall have the ſatne 
Eſtovers continued, becauſe the Land, the Foundation of the Houle, 
doth continue. "1 
Note; Inhabitants cannot prekerite” for Colntnon but they may 
. it by Cuſtom: Fer Preſeription! is in the Pet fon; 3 and there: 
fore Ocvupiers and Inhabitants, hot having any perdurable Eſtate, 
cannot preſetibe: But Caſtom being fixed to the Land, all the Occus 
pierd ae Poſſeſſors may ta 5 ve Advaniage of i it. 1 Ld. Rahm. 405. 
1410 10 200i * 
vi. 'A Wai Chimin Here i 4 Ri ht of in over 1 80 Of a Way. 
Man's Urn 0 2 no Abe 10 ES 0 s 2 
Ways 1 may be'* Divided into Private: te and the King's 
Hauch. 1. A Private Way is a Private Paſſage leading from +1 Ventr, 
one certain Place to another, as from a Houle to Church, to a Pri- 189. 
vate Houſe,” Village,” or to the Fields. This is to be repaired by the hp 
Village of Hamlet, or ſometimes by a Particular Perſon. 150 5 71 Inſt. 36. x; 
it is ſtraitned, or if a Bridge, which andther ought to Repair, is de- Roll. Abt. 
cay' dy? an Action of, the Caſe lieth here, but not an lodiettnent. ne he e. 198 
or more ſimay have A. Lberty, to paſs- there by Pfgdriptim ot by - 
Svend. And this may be a Waylin Grofs, or Appendant to 4 
Houſe er Land. 2. A Common Hick ay is that, which leadetlr 
from & Village into the Fields. The Freehold and the Profits are 
Ii i in 


. . 4 =. — — — 
— — — — : — 


1 g; 


4. 7 


. 


* 8 9 ww 


— 
9 — 


1 
1 "y 
1 
x, 
1 
Sn. 
Wo 
be. 
7M 
1 4 
ot 
| [ 
* 
a A 
4 4 = 
13 
ky = 
= 
"8s 
U 
[ 


—— — 


— — „ OW 


7 14 8 An Inſtitute if the 


9 * 
* 1 
% 
— * 
13 1 _— TY 
* 6? 
— — 2 
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bave no Remedy, but by Preſentment pr Indigtment. An ni: 

* 1Ventr.208. ment will alſo lie, if it is à Comm 105% + The King's 
Highway is that which leadeth from Village to Village, ot rom 
Town to Town, and is a Way for all Tfavelbez, and goth com- 
icate with a great Rows, *. 1 2 Ae: tr (Serv ol the 
ele, Book: 1. e 2. ST LET 1 

of the Md. VIII. The Met of a Mill (Molituro) þ is the 2 that. 7 
ture of Nan Miller takes for Grinding Corn. This Tall ought to . to 


* ; the Standard, [See Of Dec and Gazenage, Brok-3. clan. 3 


Of Corrodies X. b Corrody is an llowance of Men, and Drink 8 | 
__ 156 & e Same Carrqdies ate of * 
ar Le, ae might be a IT by Eee of e Religious 
Hook ſe in the fam 44 05 ng, ton Pr 
Finch 162. at He ſhould. ap But 1 in Frankalmaign Wag, dif- 
charged of all Gee. Sang began by: Per by one Man to 
aft. 122. a. angther for Lite, Fears, e ail, or in Fee. A Chamber may he 
Part of a Corrody: And "He that bath the Oorrody, bath but his 
Habitation in the Chamber ; as a Flay of # chere ih vo an 
_ Habitation in his under. 49S 


1 al ppears by the 34 & 35 H. . 153 . That curl bs 
brged Puts from Monafter3es. (3 > 03 eig + Sham], 


FN B23: : a0 Common Right Penfons are due to the King out of Era 
Bit tick. 
Corrodies are turn di into Penfons and Money at this Daw lSæe 
F. N. B. 230, 231, 232. and of Penſions, Title Tithes, and How 
Tithes may be Recovered, ſupra. See alſo the Statute of NG 
ſhed? agatis, 13 Ed. 1. 346 35 K. 8. chap. 19 n 


of Offices. X. 1, Of an Office, and its Nature. 2. Who i is Capable, 70 an 
Office. 3. Where Offices may be Executed by Deputy, 4. Where 
Officers E be Oufted. 5. Where Offices may. be ZHorfeited 
1. An Office is a Function, by Virtue whereof a Man hath ſome 
Employment under the King, or under a 1 Re Perſon or Subject. 
Such an Office may be of Inheritance in Fer · f imple or Feertail; or 
9 ep. 97. it may be for Life, Years, or at Will. * But Offices of Truſt, which 
. concern the, Adminiſtration of Juſtice, cannot be granted for Fears; 
* 1 Inſt. 49. a. for then it would go to the Executors or Adminiſtrators, , If af Houſe 
or Land belong to an Office, by Grant of the Office by Deed;; the 
oo and Land n without Livery and Sciſin . Ls belopging 
thexeunto. 2 1 #1163159 :: 
* 1 oſt. & b. 2. The? King is Capable of an Office, not. to Uk, b ut, to Grant, 
12 Inf 53. 3- But He cannot * Letters Patent erect New Offices with Dew: Fees, 
$34 540. or grant new Fees to Old Offices, W 1 2: 
3 0 b. Fr Subject is Capable of an Office. But the Grant th void, if 
He is nexpert 8 75 15 Offices, as thoſe, that concern the Ad- 
16. * or Execution © 115 7 Ge, [See 12 Rich. 2. chap. 2.1 
| No * the! « wa 9 Skiltul, s of a e Office in 


1 @ Reyerfon. 


Chaos: | Tome Eugland. _ 2k 275 


* Reverfion. Therefore Re IP. RT core cannot be * 1 4 
granted in Revorſion, becauſe Ste würds of Couct-Leets are Jutfrial 4 3 5. 
Officers. But Stewardſhips of Count Barons may be granted in Re- 
verſion; becauſe thoſe Stooratiiogre not Judicial Officers in ul Things, 
that Relate to the Cotirt-Baron;:\{(Qz.) Miniſfenial Offices may be 
Granted in Reverſion. [See of Leaſes, ch. 3.] Where õhe Officer is > 4 Inft. 160; 
under the Correction of another, both Offices ought not to be Granted Gro 
to the fame Perſon. -s Antient Offices muſt be granted in ſuch Form, gie. Jar. 
and in ſuch Manner, as they uſed to be; unleſs the Alteration ig by 3 Cro. 138. , 
At of Parliament. An Officer that is conſtituted by Statutt, Hath 4 75» 
no more Authority than the Statute gives him; for He canhdt Pre- 4 Inf. 267. 
ſcribe, as an Officer at Common Law may. An? Infant or Minor © 1 Inf. 3. b. 
Is not capable of an Offict of Ste of thÞ/Court of a Mufor, 
wither. in Poffeſſion or Reverſion. But Qy&rr; and fee 2 Daners's 
„Title Eyfants, 774. 1a che ß. Bd. 6. chop, X 828 
infra. od bird, 152 
72 ws the 6 Rich. 2. cb. 9. 3 H. 8. ch. 8. Cdn Victuallers. | 
Ser the 23 Ger. 2. chop. 1. Title Corporatzons,: Book.) KB. 8. 
and x (Geo. 1. chap. G.] 2 5 Car;'2. chap.” 2. Sh That Offerte 
— Off Givil.or Military, &c. muſt take the Onths of Alte= 
gianee and Supremacy, Receive the Sacrament, Gc. or aſe are . 
N, r ee {See 6 Ged. 2. chip. .! 


(ee Of Qfences Alf the Bftably#'d Church, Book 3. chop, 395 


Ey the 1 W. & M. Seſt. 1 „ chap 8. New Onthe of Mileys ah ani 
Stipromacy appointed, are to be taken n iiie Diſabi 0. Vee 
7 & 8 'W. 3. Chap. 27. 189 . * 

By 1 Geo. 1. chap. 13. An Abjoration Oath: is |ddded, and in- 
cludes: all Eccigfigſticu Penſons adrhiited t Benefices, &c. See 9 Hun. 
79 2 20. For che more caſy trying the Rights 6f Offices. 

A rake ee W - Dang ee the 
made Denizen. dr Natu hoy le Hany O of T 
een en een e * 5 e o fc 2 52 


13. Diborsiniay bo ahlcmited by f Deputy hers the Office may be Lit. 379. 
giamed to one, to execote by Himſelf or Deputy, or the Deputy of Fc pelt Tir. 
his Deputy. But ſee of the Under-Sherif, Book 1. chap. 5.] A Dei F 100 ft. 
puta is He, that Exerciſes the Office in another Mun 8 Righit. Theft 9 Rep. 47, : 

is a Difference betwixt a Deputy and an Afignee of an Office. For 76 L 

an Aigner hath an Eſtate or Intereſt in the Office itſelf, and doth ? — 

all Things in his own Name; for whom the Grantor of the Office 

tha]l not anſwer, except in Special Caſes. And when an Offlcer 
hath Power-to-make an Aſſignee, He may of 'Cohrſe make Deæputies. 22 
Allo wien an Office deſcerideth tb an Infant, Idebt, &c. He may of Fs 

Courſe:make a Daputy. But the Superior Officers muſt e Anfwwer « Dr. 1 

for their Deputies in Civil Actions, if bey are not ſufficient to Anl. Dial. 2. ch. 42. 
 ſurer Damages. In, Criminal Caſes Deputies muſt Anſwer for them- 1% 9, 


| ſabies. dee of Unider-Sheriff, Book 1. chap. 7. and Of a Steward of 2108 1137. 


a uuf Raron, Bunt qi chap. 1. and What "Officers may make 1.4 
K 2 Roll. Abrdge I 54] 
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2 Mis judicialia non concedantur anteguam vacent. 11 Rep. 4. 
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'Þy the, I Hua: 483 | dud 4 H. 4 200, C omers or Cotes 
trollers in every Port England "ſhall be e "5h their Offitet 
in proper Perſon, without making any Deput j: OM 

By tbe 4 H. 4. chap. 2 f. Seorabervin the font Eogland jr 

8 Nt! 2 Deputy. '/ X 3G $23] . ao nt bao 

20 % 01.30n 3521 $140 "7 en 1 o ) 2s + lt 

Ses the 2 H. 6. chap ro. : GondEning: Officers that may make 

N 7 1 * Depatie, 1A S017 ation 120 Of DIY Vat! rn Df ine? ni hae 

7.1: + 1866 ther; "Ed. 6: 6. chap. 16. Conceming the Gale hor a Nee 

"Nat: of an Office, rhfra. cur! ig 1 . b! 431107714 370m on 
204104 A. L 2 aA ver vel none 15159 59055 is 26 9100 

: By [tbe W. & M. Seff. T: om 38. Diſſanters fam the Glurch of 
England: choſen ta: any Parochial Office, ud ſcruple the Takingivof 

the Oaths, &c. may.'execute their Office: by u Deputy; to le ante be 


the Officer ſhould have been. | . NN 
ui nian = 8 HM „ , . A 0 201 998 
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* 1 Inſt. 233. 4, The Grantor may lawfiilly Out and Di borgo his Officer: for 
2 14. Gc. at Pleaſure, where He hath no other. Profit; but a:Coliatera] 
cebttain! Fee [ N.]; às Bailiff, Receiver, Surveyor} Auditor; . 

the Exerciſes of Which are but Labour and Charge to them. YeriHe 

muſt have his Fee. But where the Ftes are tobe taken out of the 

Profits appertaining to the Grantor within his Office, and where the 

Offce itſelf is profitable to them, there the Grantor cannot diſcharge 

the Officer of his Sertice. As if a Man .doth Grant t6 anotherithe 

Office of the Stewardſhip. of the Courts of his Manors, even with 

a certain Fee, He cannot diſcharge him at Pleaſure, becauſs he hath 

other Fees and. Profits belonging tò his Office. S0 it is as to the Of- 

fice of the Keeper of 2 Tek; y A He: hath not only his certain Fee, 

but Profits and Mails in Reſpact of; his Office, as Deer Ski, c. 
Therefore no Man ſhall; make void his own Grant to the Prejudice 

of the Grantee. But if Bailiffs, Receivers, &i. that have Only a 

Collateral Fee, have their Offices granted by Patent for Life or 

Vears, they cannot be removed at Pleaſure; much leſs can Stewards 

b Lit. 358. of Courts, Fe. if they hold their Offices by Patent. Rut as to Pri- 
; vate Offices granted by Deed, the Grantor or his Heirs may lawfully 
turu out the Grantee, if he doth not well and truly execute the Office. 

For the Eſtate which he hath in the Office i is 5 A Condition in 


* 


1 (vig.) To do his Duty in i. „ i 
5. Offices may be Forfeited If Common lau, and by Statute, | 
1. By Common Law, ass n ticl vt. 


9 Rep. 50. BC F Leaſt of Prolick Offices. mich concern the Adminiſtration 
FL by her of i;Juftice, 'or the Commonwealth. Here a Nox-afer is a Cauſe: of 
Compl. Cop Forfeiture, But Non-uſer of itſelf, without ſome ſpecial Damage, 
. is no Forfeiture of Private Offices. The _ may be faid of a 
Vater wo execute the Office upon Requeſt: 
Lit. 378, ,, By Mauser, as if a Keeper of a Park kills any © as fkhoud 
" Warrant, or cuts down any Trees'to his.own: Uſe, &c. it is a For- 
feiture of his Office. For this and ſuch like Offices are founded upon 
Skill and Confidence, and Conditions are annexed to them by the 
Law. And thus a © Deputy by his Miſdemeanour may make his Of- 


_ Ro = Office, But not the e Miſdemeanour of the 5 for 


r —— —- 


1 . b. 


© Titch. 287. 
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burns the Court-Rolls; taketh a Bribe; Ge. he forfeits his Office by 

this Miſguſer. * Where the Condition in Law requires Skill and Cons * 233. b. ; 
fidence, as in Caſe of Offices, an Infant or Feme Covert, , not ob- * 
ſerving it, forfeit their Intereſt, whether. they come to the Office by 

Grant or Deſcent. But if an Infant or Feme Covert break a Con- 

dition in Law, that requires no Skill or Confidence, this is no aba 

ſolute Forfeiture. Vet here a CONT in 1 binds Them Nane 


2. By Statute. 


By the 5 Ed. 6. chap. 16. None ſhall ſell any Office in ; Deputitioni 
of the ſame, or any Part thereof, or tate any Reward, or Promiſe 
thereof, or make any Agreement for any Reward for the fame,” Di- 
rettly or Indirecily, if the Office ſhall concern the Adminiſtration, 
Proceedings, or Execution of Fuftice, or Clerkfhip in any Courts of 
Record, or concerning the King's Revenue, Account, —— or any 
| Attenlance i in any Cuſtom- Houſe, Aulnage, Auditorſhip, Surveyor of 
the King's Lands, or the Keeping of any of Hit 2 Caſtles, 
Forts; in Pain that the Seller of ſuch Office or Deputatibn ſhall 
not only loſe and forfeit his Right and Eftate therein, or the Gift or. 
Nomination to the ſaid Office, or Deputation thereof, But that \ the 
Buyer ſhall immediately Diſabled 4 enjoy the ſaid Offi _ or De 
putation, Provided, That this At ſhall not extend to — ce of. 
Inheritance for the Keeping of a Foreſt, Chaſe," Park, Houſe, Manor, 
Garden, nor to the Two Chief Fuſtices, or Juſtices of 40. but that 
they may Grant Offices as before. Alſo all Acts done by any Officer re- 


rue by Force of this Act ſhall be good in Lau, until be be removed; 


b Tt hath been Reſolved, That the Office of Regiſter to an Arch- » 2 Vents. 
deacon being forfeited by this Statute, . the Right of Nominating and 188,213,267. 
Appointing a Regiſter did Devolve to the Crown by Forfeiture, / and 
not to the Biſhop of. the Dioceſe. © Such Ofncek (as to — > Right) * 8 Rep. 47. 
are determinable at Common Law. 

See 12 Rich. 2. chap. 2. and of Bribery, Book 3. chap: 3. 

See alſo 13 Car. 2. Stat. 2. chap. 1. 25 Car. 2. chap. 2. 1 % & . 

Sefſ. 1. chap. 8. and 21. 7 & 8 W. z. chap. 27. 5 Ann. cbap. 31. 
9 Ann. chap. 20. 1 Geo. 1. chap. 13. 3 Geo. 1. chap. 15. 5 Geo. 1. 
chap. 6. See the Statutes concerning Under-Sheriff, Bailiff, Gaoker, 


Book 1. chap. 7. nt Tow 


By the 1 Ann. chap. 8. No Office Civil or 5 ball be wid 
by the Death of the King. But ſhall continue fix Months, unleſs ma Su- 
Serfeces, or made Void by the next Succeſſor. | 


XI. Of Franchiſes; wherein I ſhall new, I. | What is a Pranchy iſe. Ot Franchiſes. 
2. Their ſeveral Kinds. 3. What Franchiſes ought to have Allow- 
ance, and what not. 4. How Franchiſes may be 7 EAR 1 0 Hi: 

1. What is a Franchiſe ? Hilir! 

A * Franchiſe or a Liberty is 4 Royal Privilege i in the Hands of a 4 Finch 164. 
Subject, either by Charter of Letters Patent or Preſcription. All. 
Liberties are derived from the Crown; and therefore they are Extin- 
guiſhed, if they come to the Crown again by r een &c. 

K k * | A 
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In quo quis delinguit, in eo jure ęſt puniendus. 1 Init. 233. b. 
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F. N.. 230. 
aber 221. 


Finch 166. 
1 Inſt. 114. b. 
2 Inſt. 71. 

4 Inf. 87, 
224. 

2 Danv. Abr. 
161. 


41 Inſt. 7 1. b. 
114. a. 

2 Inſt. 140. 
8 Rep. 118. 
9 Rep. 29. 

2 Cro. 543, 
6 


92. 
2 Danv. Abr. 


163, 164. 
2 Inſt, 548. 


, "A F ranchiſe or Liberty may be veſted in Bodies Politick or or Corps. 


rations, Aggregate or Sole, or in many Perſons that are * not Cor- 


porations, (as Counties, Boroughs, Tons, ) or in a ſingle Perſon. 
One Liberty cannot be granted to the Prejudice of another, that was 
granted before: For Priority of Grant is to be regarded. 

2. They are of Different Kinds. The Chiefeſt of them is the 
Principality. of Wales, the Counties Palatine of Lancaſter, Dur- 
ham, Cheſter, Ely. Next, Counties, Hundreds, Cinque Ports, Ports 
of the Sea. Then there is a Liberty of having a Leet, Manor, or 
Lordſhip, a Liberty to make a Corporation, to have a Cordner, to 
Hold Pleas, and to have Cognizante of 'Pteas, 'Gaols,  Bailiwicks of 
Liberties, and Return of Writs, the Diberty of a Foreſt, Chaſe, Park, 
Warren, Fairs and Markets, Felons Godds, Goods of Fugitives, of 
thoſe put in the Exigent, Deodends, 7 reafure- Trove, Wager ee 
Wreck: of the Sea, Er. 

Of the Principality of Wales, and the Chunribs Palatine, 1 hall 
ſay ſomething hereaſter in the Fourth Book, chap. 2. I have men- 
tioned. — and Hundre in the Turruduction. Ci nque Ports 
ſhall be ſpoken of too in the Fourth Boot. Of Gaols and Coronerr, 
ſee Book. 1. chap. 7. Of Corporatrons, chap. 8. Of Maners and 
Lofiſhips, ſee Boot 2 ."rhup. 1. "Book 4. chop. 1: and of Eerrs, 


Book 4+ chap. 1 * 


It is N ceelmry dalperk here only of Libortles to Held Pleas, and 
to have Cognigance of Pleas, of Barhiwicks of Liberties, and Return 
of Writs, of the Liberties of Fureſt, Chaſe, Park, Warren, Fairs and 
Markets, Goods of Felons, Fugitives, of thoſe put in the Rxigent; of 
Deodands, Treaſure- Trove, Waifs, Strays, Wreck of the Sea; which 
are Liberties uſually. drawn intd Queſtion, 

1. The Liberty to Hold Pleas (Tenere Placita) is to have a 
Court of one's own, and to hold it before a Mayor, Bailiff, &c. in 
ſuch a Place, according to the Courſe of the Common Law, Here- 
in One may preſcribe: But the Cauſes here may be removed to the 
Higher Courts.. Such are the Courts in NN which are 
merely concurrent Juriſdictions. 

2. To have * Cogni/ance of Pleas, (Cognitionem Placitorum) is to 
have Power, to draw Cauſes out of the King's Courts into one's 
own with an Exclufive Juriſdiction, This lieth not in Preſcription, 
but in Demand of the Lord; and is always of Record, and claimed 
by Charter. The Peincipalicy of Wales, the Counties Palatine, the 
Cinque Ports, and the Univerſties, are Juriſdictions exempt, and 
have Cogniſance of Pleas. But *© theſe particular Juriſdictions; dero- 
gating from the Juriſdiction of the General Courts of the Common 
Law, are always to be taken . [See of the Courts of the 


Cinque Ports.] 


3. A Bailiwick is ; that Liberty, which is extmpled: from the She- 
rift of the County, over which the Lord-of the Liberty appointeth a 
Bailiff, to do ſuch Offices within his Precinct, as an Under-Sheriff 


doth at large under the High-Sheriff in the County. Such is the 


Bailiff of Weſtminſter, of the Dean and Chapter of St. , &c. 
[See for his Oath 27 Eli. chap. 12]. 

Theſe Bailiſ of Liberties cannot Arteſt a Man without a War- 
rant from the Sheriff of the County. And yet the Sheriff cannot 
enter the — Belt at the Suit of - a h —— 

I __ _, .Cheufe 
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Clauſe in bis Writ, (viz.) Non Omittas Propter iu Liberta- 
tem, GC. [See Weſt. 2. or 13 Ed. 1. ehap. 39.] Yet He may Ar- | * 
reſt in Any ſuch Franchiſe upon a'2z0 Minus or Cupias Utiagutinm, 
and in all Writs whatſoever at the King's Suit. If the Sheri A Ge 
doth enter the Liberty without ſuch a Power, 'the Lord of the 
Liberty ſhall have an Action againſt Him, tho? the Execution of the 
Writ may ſtand Good! [See 27 H. 8. chap. 24.1 ee 
4. Some Franchiſes (which are not Counties by themſelbes, p Fes ul 4, Þ 
Vert, Briſtol, [Qu.] &c.) have Return 'of Writs (i. e.) they ma. 
make Certificate or Anſwer to the Courts above of that which is 
done by-'their Bafliffs, to whom Mandates are directed to execute 
Writs. * This Liberty may be by Grant or Preſtription. * * 2 Inſt. 45 2. 
the Bailiff Returns his Precept, he muſt ſet his Name to it. Fines 453 | 
or Ametciaments for inſufficient Return of Writs, or other Proceſs 40%. TO 
made by the Stewards or Bailiffs of Liberties, ſhall be laid upon * Dr. & Stud. 
the Stewards or -Bailifs, and not upon the Sheriff or Lord of the Pil. a. ch. 42. 
Franchiſe. But the Lord ſhall Anſwer for the Bailiff, if he is in- 
ſufficienti See the Caſe of Sir Robert Atkins, 1 Vent. zoh. and 
1 Ed. 3. 4 * 5. 27 H. 8. chap.'24. and ſee Under. Ser F. Book 
tei )) , ĩ . ⅛—wq½ he": 

5. K Tire (Ferarum Statio) is a certain Territory of Woody © rThſt, 233.2, 
Ground and Fruitful Paſtures, Privileged for Beaſts of Venary (not ® Rep. 138. 
Ventry) or of thoſe that are gotten by Hunting, or for Fowls of Fo- num. x 825 5 
reſt, Chaſe and Warren, to reſt and abide there in Safety. The ch. 2. num. 2. 
King may make a Foreſt in his own Ground at this Day, but not 74 '** 309, 
in the Ground of Subjects without their Conſent. This Territory of? 
Ground ſo Privileged is meted and bounded, and known to be ſo, 
either by Matter of Record (by Writ iſſued to the Sheriff of the 
County, who ſhall take an Enqueſt of the Place and Bounds, and 
Return it into Chancery, &c.) or by Preſcription.  ©* By Preſcrip- * 4 Inſt, 301. 
tion it may be Good in the Grounds of other Men. The King 
may Grant a Foreſt to af Subject; bat in the Hands of a Subject it * at. 1. b. 
is not properly a Foreſt, But rather a Chaſe, By the Grant of a +7 "ug he 
Foreſt, not only the Privilege, but the © Land it ſelf paſſeth. 315. 

A Foreſt doth conſiſt of Eight Things, (viz.) Of Soil, Covert, „ Inf. 5. b. 
Laws, Couris of Record, Judges, and Officers of Record, Game, 8 _ 
and 1 Bounds. [See Of the Courts of the Foreſt, Book 4. 
chap. 1.} | | | 
| 4 i Purlieu (from Pur clear and exempt, and lieu a Place) con- 14 Inſt. 303: 
taineth ſuch Grounds, which Hen. 2. Rich. 1. or King John added 
to their Ancient Foreſts over other Men's Grounds, and which were 
afterwards Diſafforeſted by the Statute of Chartd de Foreſta, chap. 1. 

& 3. The Owner may lawfully Hunt there, fell Timber, &c. as if 
they had never been Afforeſted. 5 

[See the 4 Inſt. 299, 300. Concerning the Diſpoſal of the King's 
Woods in Foreſts.) ON ts ky 

A Chaſe (from Chaſſer To chaſe) is a Privileged Place for the 
Receipt of Deer and Beaſts of the Foreſt, 10 of a Park, infra.) 
being of a Middle Nature betwixt a Foreſt and a Park. “ It is * :Inft.233.a. 
commonly Leſs than a Foreſt, and not endowed with ſo many Li- 
berties, as Officers, Laws, Courts, Gc. and yet is of a larger Com- 
paſs than a Park, having mote Officers and Game than a Park. Eve- 
ry Foreſt is a Chaſe, but every Chaſe is not a Foreſt. It differeth 


from 
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from a Park in that it is not Encloſed. For if it is encloſed, it 
. 4 Inft. 317. js a good Cauſe: of F orfeiture ; - * tho' it muſt have certain Metes and 
318. Bounds: - But it may be in other Men's Grounds as well as. in one's 
own. It is not Lawful to make a Chaſe, Park, or Warren with- 
d 11 Rep. 87. Out PRESS under the Broad Seal. For this would be to appro- 
. priate Beaſts, that are Feræ Nature, to one's own Uſe. 
© 4 Inſt. 314, A Chaſe is Goyerned by the Common Law. One may have 
255 laſt, 298. 4 Common in a Chaſe as well as in a Foreſt; and the Owhers of 
dods may cut down Timber, &c. without any one's Licence, 
© 4 Inſt. 303. F Chaſes that were never Foreſts, cannot have any * Purlieu. | 
41 Inſt. 233.2. , 7, Af Park (from Parguer to Encloſe), is; a Great Quantity of 
TI ; Ground encloſed and Privileged for wild, Beaſts: of - Chaſe by the 
. King's Grant or by Preſcription, No Man now can erect a Park 
20, without a Licence under the Broad Seal. For the Common Law 
does not encourage Matters of Pleaſure, which bring no Profit to 
: the Common-wealth. The Beaſts of Park or Chaſe properly extend 
to the Buck, Doe, Fox L.] &c. but in a Common and Legal 
Senſe to all the Beaſts of the Foreſt, A Park muſt be Encloſed, 
For if it lies open, it is a good Cauſe of Sciſure into the King's 
Hand as a Thing forfeited. And the Owner cannot have an Action 
againſt-thoſe that Hunt in his Park, if it lies open. [.] 
To a lawful Park Three Things are required. 1. A Grant or 
Preſcription. 2. Incloſures by Pale, Wall or Hedge. 3. Beaſts of 
a Park. 
There are Parks in Uſe and Reputation, erected without Lawful 
Warrant, and yet are called Parks. I do not ſpeak of theſe: Nomi- 
nal Parks ; ; tho' the Owner of ſuch a Park may have an Action, for 
Killing his Deer. 
© 4 Inſt. 314. s Parks as well as Chaſes are Subject to the Common Law; and 
are not to be Ruled by the Foreſt Laws. 

[See how a Keeper of a Park may forfeit his Office. Of Offices 
ſupra, 5 Georg. 1. chap. 15. Of the Forfeiture and Puniſhment of a 
Keeper of a Park, Cc. for Taking or Killing Deer without Conſent 
of the Owner. See alſo of Killing Deer by Game-Keepers in the 
Statutes concerning the Deſtroying of the Came Book 3. chap. 2.) 

| [See Weſim. 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Fac. 1, chap. 

13. 13 Car. 2. chap. 10, 3 & 4W,& M. chap. 10. 5 Georg: 
I. chap. 15. and chap. 28. 8 Geo, 1. chap. 19. 9 Geo. 1. chap. 22. 
continued by 17 Geo. 2. chap. 40. For the more Effectual Diſcovery 
and Puniſhment of Deer-Stealers, 


By the 5 Georg. 1. chap. 15. It is further Enacted, That if ** 

Perſon ſhall unlawfully Pull down or Deſtroy, or cauſe to be Pull 4 
down or Deſtroyed, the Pales or Walls of Any Park, &c. where Red 
or Fallow Deer ſhall be then kept, and being convifted by Confeſſion, 
or Oath of One or more W 22 before a Juſtice of the County, He 
ſhall be ſulject to the Penalties of the 3 & 4 W. & M. chap. 10. for 
killing Any One Deer. [See 43 Elia. chap. 7. 22 & 23 Car. 2. 
chap. 7. For Breaking down Pales and other Fences.] 

* $ 

W 8. A ® Warren is a Liberty by Grant of the King, or by Pre- 


keyg . a cription, for Preſervation of Beaſts and Fowls of the Warren, Beaſts, 
8 Rep. 138. — 
T 


Chart: | Taue off England. 5 221 


— 
—— &c. Tut, as Partridge, Pheaſant; ; Quail, Rail, 
Wok, or Water-Fowl, as Mallard, Hern, Sc. A Chaſe, * 4 Inſt. 318, 
or Warren are Collateral Inheritances, and not iſluing out of 
be Se as Common doth. A Free Warren may lie open, fon there 
is no Neceſſity of encloſing it. One may havę à Warren in an. 
other's. Land ; for the Grantee: may Alien the Land, and Reſerv rn 
the Franchiſe, b But no one can make a Warren, and Appropriate b 1 Rer. 87, 
thoſe Creatures that are Fere Nature, without the King's Licence, 3 
as before. Obſerved... © No Action lies, if Conies eat up. another © Lig? * 
Man's Corn, &c. But the Owner, of the Corn w Kill them, 
For no One hath Propetty in them. if mnt 
the 22 Car. 2. chap, 25. 4 e ae 23. ME. 
Se „20 chap. 14. 9 Ann. chap. 2 3. 3 Georg. 1. chap. 11. For the 
better, Preſervation of the Game, a5 «by Statutes. relating to; ; te 
Deſtroying of. the Game, Book 3. c 8 7 
9. Of Fairs and Markets... hat is a Fair or Mor ler P 2. 
Of Toll; in Fairs and Markets. - How: Id is nere Fe Sek 
in 1 airs and Markets? | | 8 


1. What is a Fair or Market? ..__ 

A * Fair (from Forum or Ferie) is is a Great Sort of Market, FI 2 Inſt. 220, 
ed to any Town, .&c. for Buying and Selling, and for the —_— 
ſpeedy and commodious Proviſion, of ſuch Things, as the Subject 
needeth. It is uſually kept Once or Twice in the Vear. A Mart 
(2 Merce or Mercando) Is a Great Fair holden every Year, | 

A Market (from Mercando, Buying and Selling) is leſſer than in 
Fair, and granted to a Town, Cc. for the like Purpoſes ; but chiefly 
for the Proviſion of ſuch Vieuals, as the Subject wanteth. This is 
uſually kept Once or Twice in the Week. So that every Fair is a 
1 but every Market is not a Fair. There may be a Mar- 4 Luft. 272. 
ket without an Owner. Where there is an Owner, a Butcher can- 
not preſcribe to ſell Meat in his own Houſe upon a_Market-Day, 
for the Market muſt be in on. Pct, where the Owner may have 
the Benefit of it, 

* Every one, that hath a Fair or Market, ought. to have it by 1 Inf, 2:0; 
Grant, or Preſcription, which ſuppoſes a Grant or, Charter. And „ 28. 
if the King Grants to one a Fair or Market, He ſhall have of 
Courſe a Court of Record, called a Court of Pie-Powder as in- 
cident thereunto. [See Of the Court of Pie-Powders, Book 4. 
chap 1.] In Common Speech, the Fair or Market is taken for the 
Place, where it is kept. But if one hath a Fair or Market by Char- 
ter or Preſcription, and another obtains a Market near it to the Nu- 
ſance of the former Fair or Market, * He may avoid it, For there * 1 Int. 406. 
are always theſe Words in the Grant, viz.) Ita Quod non fit ad * 
Nocumentum Alterius Mercati. [See 0 the rte of the Market, 

Book 1. chap. 7. 
Every one, that hath a Market, ought to have PIO, Tumbrel, 


Sc. to puyiſh Offenders. 


By the 13 Ed. 1. Stat. 2. chap. 6, Fairs and Markets ſrall mor 


be kept in Charchaaoea 
By the 2 Ed. 3. chap. 1 ;. 1 Lord at the Beginning of his 
Fair * Cry and Publiſh how long it ſhall endure, 
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oY ee Toke) is topeHy i'rehſonable Sam of Money lor piy⸗ 
ment to e wer Fthe Faſt or Market upon Sak"bf' Things 
Tollable Within the Fair ot Marker, or for Stalfage, Pikige, Sc. 


„2 ht 441, Ike dg always t be Paid by the! Büyet, not the Seiler, bes chere is 


© » Inſt. 220. 


4 2 Inſt. 222, 
2: Al 


” © © 
o 


© 2 Inſt. 220. 


71 Roll. Abr. 
666. 


t 2 Inſt. 221. 
2 Roll. Abr. 
198. 


* f. N. B. 25. 


*. Qui prior oft tempore, potior ęſt in fare, 4 Rep. 30. 1 Inſt, 347. b. 


4 Cuſtom to the See Nothing is Tollabie of Common Right 
before the Sale. In Antient Fafts and Markets 75% may be be paid 
by Cuſtom for the Standig in the Fair or Market, tho Nothing is 
Sold.” Such # Cuſtom muſt be Time out of Mind; which Cuſtdm 
no One can Challenge, that claims the Fair or Market by Grant 
within the Time of Meniory,' (vi. ) ſiijce the Reign of Nicb. 1. 
So that it is better to have 3 Fait or Market by Preſeriprbh than 
Grant. Toll was firſt invented, that Oon trade Qs "might" be made 
Openly and before Witneſſes. — 

At this Day there is not any 4 derten Toll Wer! but i * 
Which is taken be unteafonable, it is puniſhable by the 3 Ed. 1. 
chap. 41. Of which the Judges ſhall Determine, if it a: Judi- 
cially before Them. Toll may be faid to be *© Outragious, where 
a Reaſonable Toll is due, and Exceſſive Toll is taken; or where 

o Toll is due, and Toll is taken and umuſtly Ufurped. The 
Ning cannot Grant an Outragiods Toll. . Toll diſcoura- 
ges Men from Furniſhing Fairs and Markets. If the King does not 
Grant Toll with the Fair or Market, the Patentee ſball have no 
Toll. It is not Incident to 4 Fair or Market by a General Grant. 
Such a Fair or Market is a "Free Fair or Market. [See 10 & 
11 V. z. chap: 24.] Toll in Fairs is generally Taken upon the 
Sale of Cattle, as Horſes, Er. but in Markets for Grain only, ny And 
the Lord may ſeize until Satisfaction. 5 

The King ſhall pay no Toll for any of his Goods; and a Man 


may be Diſcharged from the Payment of Toll by the King's Grant, 


either Genetally or Specially in his own Fairs ag Markets; -and of 
Tolt which toakthef with any Fairs or Markets have been Granted 
after ſuch a Grant or Diſcharg e; but the Kit 's Grant cannot Diſ- 
charge Toll formerly due to Sbjicts either by Grant or Preſcription. 
* Priority of Grant is to be Regarded. Au in Antient Demeſne 


are Exempted and Diſcharged of Toll for Things coming of thoſe 
Lands. If Toll is Demanded of them, They may ſue to have 


Letters Patents under the King's Seal, direkted to all Officers, to 


ſuffer them to be Toll-free, or they may have tlie Writ De Blend 


quiet” De Jolonio. See of Bates. in Auttent Demeſne, Boot 2. 
chap. I, and Of. the Court Y. Antient Demeſne, Bbok 4. chap. 1.1 


By Welt 1. or 3 Ed. 1. 5 31. V Exceſſtoe T, oll be baden in 
a Market-Town by the Lord's Conf ſent, the Franchiſe ſhall be ſeized. 
F by other Officer, He fhall pay Double Damages, and ſuffer Forty 
Days Impriſonment. I the 2 Vl. 3%; Sr. For the Expoſition 


d Bl 


— 


of this Statute. 


" N. 


Leue England. 23 
By the 2 * 3 Pb. & M. chap 5. Eve ane: offie Tur or 
Mather ſhall 3 4 Toll-tahenp where Toll ista le talen, or 4 
Book-keeper where no Toll is paid, to 0 fr there from Ten of the Clock 
in ths Morning until. \Sun-ſet, in Pam of Forty Slillingt fo. 1 
Default. [See the Statute at large, and wa 31 Eli. cbup. 1 
Concerning Toll, and the Toll-keeper in 4 ES, Voucher ou 
Sale, ahd Redemiption'of an'Hovſe | ſtolen, G a 
uns NN By MAY Sond amt. ni WG. 22.64 Wen 
There are divers 0. Sorts of Tolls, as T; urn-Toll, Se Toll a $ Rep. 46. 
is paid for Beaſts that are Driven to be Sold at Market, and do Re- 
n unſold; Tol/-Travers,". where one claimeth to have Toll - for 
every Beaſt Driven over his Ground; T uνν oll, where a Tow˖˖ 
pteſeribes to have Toll for ſuch a Number of Beaſts as go through 
the Town, or bver 4 Ferry or Bridge maintain'd at their Ooſt. 
There is alſo. Tonqge for a Beam with which Things are to be 
weigh d; Pontage, Paviage, Ne N barfage, Werrete N i 
tage, Pickage, 86, 1 oy 
Property is Altered + Deveſted by „Sal in Fairs and Mar b 2 Inſt. 514; 
kets Overt, For all Contracts of any Thing Vendible there ſhall 5 Rep: 83. 
bind the Parties, and thoſe that have Right. But this Rule hath 
Nelve Exceptions. 1. It ſhall not Bind the King; tho”, it: ſhall 
Bind Infants, Feme Coverts, Ideots, Men beyond Sea and in Priſon 
that have Right. 2. The Sale muſt be i in a Place that is open, ſo 
that any one that paſſeth by may ſee it; not in a Back- room, Ware- 
houſe, &c. 3. It muſt be in an open and proper Place, and proper 
to the Trade of him in whoſe Shop it is Sold; as Plate muſt be Sold 
in a Goldſmith's Shop, not in a Scrivener's, Cc. for no one will 
Search there for ſuch Things. 4. It muſt be a Sale, not a Free- 
Gift without any valuable 9 5. The Buyer muſt not 
know that the Seller hath a wrongful Poſſeſſion. 6. The Sale muſt 
not be Fraudulently betwixt Two, on Purpoſe to bar him that hath 
Right. 7. If the Seller acquireth the Goods again, He that hath 
Right may take them. 8. There muſt Be a Sale and Contract. 
Therefore a Sale to a Man of his own Goods, or a Sale by an In- 
fant known to the Buyer to be ſuch, or by a Feme Covert known to 
be a Feme Covert (unleſs for ſuch Things as ſhe uſually Trades for, 
or by Conſent of her Huſband) bindeth not. 10. The Property is 
not alter'd if Toll is not paid, here the Statutes require it. ¶ See 
the 2 & 3 P. & M. chap. 7. 31 Eliz. 2 28.) though by t the 
Common Law the Property was altered, no Toll paid. 
' 11. The Sale muſt not be in the Night, bat — Sun and Sun; 
though the Sale that is made in the Night is Good betwixt the Par- 
ties, not to Bind a Stranger that hath Right. 12. If the Party rob- 
bed purſues his Sait freſhly, and Convicts the Felon; though the 
King's Officer, or any other that ſeized the Goods, ſelleth them in 
Market-Overt, the King or the Other ſhall make Reſtitutioniof his 
Goods. For the Property was in the Cuftody of the Law, and 
therefore could not be altered by Sale in Matket-Overt. See the 
21 H. 8. chap. 11. and of Bankrupts, ebap. 4. Pf. nden 
Bale of their Goods i in Market-Overt.] 
Ain London every Day except Sunday is a Market:Ovem; and. 5 Rep. $3. 
the Sales in Shops. there for valuable Conſiderations are Good. 
6 — in the Country, where Things are Sold in diſtinct Places in « Moore 300; 


N a Fair 


f An + Inſtitute of the "Book II IL 


A. a or Market, the Goods muſt be ſold in the uſual Place ap- 
pointed for the. Sale 3 G atherwie the Property is not Al- 
tered. + +» 

Sale upon a Sunn. tho' in Für or Market, an: not alter the 


1 
Property. \A 35 5 - awed 
"3 0 ba 


By ther & 2 c H. 8. haps 26! No ** uf Goode _ Cattle 
flolen in Wales or Sold in | any Fair or fr Market 1 u alter the 
Property thereof. "0 | 

By the 2 & 3 Ph. & Mar. e Abe Sal of Horſes i in oe: 
ket-Overt is made Void in Six Caſes. And Hany Horſe that is flalen 
ſhall not be Sold, Given or Exchanged according to the Tenour of 
this Statute; the Oioner may tate again the aid Horſe where-ever 
He finds Him, or have an Aion of Detinue or Replevin for the 
fame; See the Sfatite at wor and 2 loft. 2 * 7b. For the Ex- 

tion thereof. 

By the 31 Eliz. chap. 12. "ix Points more (bs May of Addition 
10 4 former Statute)” are laid down, for ſaving the Property of 
Horſes to the Right Owners, whether the Horſe: be ſtolen; or not. 
Which Points being not ober ved, the Sale is void. [See the Statute 
at large, and for to ng e the 2 8 7¹6, 717, 21 


719. | 2 


So that what by the Twelve Exceptions hm tin. and what 
by the Twelve Additional Points by theſe Statutes, the Property of 
Horſes, Sc. is ſo preſerved, that it is almoſt impoſſible, That the 
Property of Hole Fc. (ſtolen or not ſtolen) ſhould be altered by 
any Sale in Marta-Overt, if the Owner 1s induſtrious, to purſye, thee 
Directions. 2 
See the 5 & 6 Ed. 6. chap. 14: An AR againſt Engroflers, Forts. 
ſtallers and Regrators ; and fee of theſe Offences in the Pleas of the 
Crown, Book 3. chap. 3. 
See the 1 & 2 Ph. & M. chap. 7, An AR, That Perſons Dwel- 
ling in the Country ſhall not ſell divers Wares in the Cities or Towns 
Corporate by Retail, but in open Fairs. | 
10.- There are Liberties of Seiſing Goods and Chattels of Felon, 
Fugitives, and of thoſe put in the Exzgent, Alſo Liberties of 
Seiſing Deodands, Ti reafure- Trove, Waifs, Eftrays, and Wreck of 
1 Sea. 
«1 Inft. 114 1. Goods and Chattcls of Felons may be forfeited by Convidion, 
a Td Ik pr ſometimes without Conviction. But the Forfeiture ought always 
3 Inſt. 54, 55, to appear of Record. So the Goods of one Fels de je are not * 
* feited until preſented, or found of Record. Therefore the Goods 
5 Rep. 23,24. of Felons, or of Felons of themſelves, cannot be claimed by Pre- 
3 Saund. 774. ſcfiption. If the King grants the Goods and Chattels of Felons, the 
Goods and Chattels of Felons of Themſelves do not paſs. 
> 5 Rep. 109 2. The Goods and Chattels of * Fugitives are the proper Goods 
2 Inſt. 287. of Him that flieth for a Felony ; and are Forfeited to the Lord of 
the Franchiſe, when the Flight. is found of Record, either by In- 
dictment upon the Death of a Man before the Coroner, or by Ver- 
dict upon Acquittal, if it be found that he fled for the Felony. For 
tho one may be found Not guilty, yet he may forfeit his Goods by 
5 Thing. _ [See of Forftiture upon Flight, Book 4. chap. 5. | 
4 2. The 


V 
, 


* * 2500 - 44 IEEE... IC 2 + * ; 
22 : ON % 
— . 


—— IG — - PE 
9 


* * - 4 5 — * „„ oe * „25 4 a PR 7 
a 4 . 98 
: SREY SF F n 3 
5 » * * 1 Aa by. a : 
Ys -» A 2 S ® ” — 0 : 
* . 
— —— + —__— 4 _ - „„ + ER + 25 — * es 


—*— r2ꝛ2eꝛñů 2 — 4 2 r. — = — gn — — — 


4 3. #4 5 | 4 F. 1 8 F * K. wa 1 BA ' 4 — a a 7 
The Goods of | thoſe put in the Exigent ate forfeited, when. * 5 Rep. 110, 


on Appealed or Indicted of Felony. withdraweth himſelf ſo Tong,” Ing. 
until the Writ of Exigent, in Order* to an Outhwry, is awarded 
againſt Him, The Withdrawirg is a Flight in Lay." And this For- 
feiture ſhall ſtand,” tho' He renders himſelf upon the Exigent, and 
afterwards is found Not guilty, If the Party was Imptiſon'd, or 
beyond Sea, Sc. the Party, His Executors or Adminiſtrators, ſhalt 
have a Writ of Error, to Reverſe the Award of the Exigent. © [See 
of Forfeiture upon Outlawry, Book 4. chap. 5.] _ er hee 


4. A Deodand (Deo Dandum) is when any Moveable Thing In- z Inſt. 57. 
5 Nep. Ito. 


N 
. 
. 


animate, or Beaſt Animate, doth cauſe or occaſion the untimely Ir 


Death of any Man by Miſchance, (without the Fault of Himſelf or 
other Perſon) in any County of England, (but not upon the'Sea or 
Salt Water) and that Thing, and every Thing moving with it, is 
forfeited to the King or Grantee of the Crown, if He dies within a 
Year and a Day after. As when a Cart-wheel runneth over a Chri- 
ſtian, and killeth him, the Cart-wheel, Cart and Horſes are given 
to the Lord of the Liberty, to be Diſtributed amongſt the Poor, for 
the Appeaſing of God's Wrath. If the Forfeiture is'to the Crown, 
the Almoner diſpoſes of it. If one under the Age of Fourteen falls 
from a Cart, Horſe, &c. there is no Deodand, But if a Horſe, &c. 
kills any One within the Age of Diſcretion, (i. e. under Fourteen) it 
is a Deodand. Things fixed to the Freehold cannot be Deodands, 
as the Wheel of a Mill, © a Bell hanging in a Steeple, &c. unleſs « ; Sid. 204. 
ſevered from the Freehold before the Accident happened. If A. 
killeth a Man with the Sword of B. the Sword is a Deodand, If 
one falls out of a Veſſel in freſh Water, the Veſſel is a Deodand, but 
not if He falls out of a Veſſel in Salt Water; tho' the Arm of the Sea 
is in the Body of a County ; becauſe Perſons at Sea are continually 
Expoſed to ſuch Accidents. | 

The Jury, Who Find or Preſent the Death by ſuch Miſadventure, 
ought alſo to find and appraiſe the Deodand. For the Goods are not 
forfeited in Theſe Caſes until the Matter is found of * Record; and * ; Rep. 116. 
therefore cannot be claim'd by Preſcription, [See Of the Court of de x1 Fo 
the Coroner, Book 4. chap. 1.] But the following Franchiſes may be 2 Inſt. 281. 
claim'd by Grant or Preſcription. As, 

5. © Treaſure-Trove (or Treaſure Found) which is Treaſure found «; Irv. 132, 
hid in the Earth, (not lying upon the Earth or hid in the Sea) and 133. 
which for want of a True Owner belongs to the Lord of the Liberty 1 * 
by Special Grant or Preſcription. But if the Owner may any Ways | 
be known, then it does not belong to the King, or Lord of the Li- 
berty under him. Nothing is ſaid to be Treaſure-Trove but Gold 
and Silver, To conceal it, is Fine and Impriſonment. 

6. * Waifs (Bona Waviata) are Goods which are ſtolen and * ; Rep. 109. 
waived upon Purſuit (for fear of being Apprehended) by the Thief itch. 51,82. 
in his Flight, and upon that Account forfeited to the Lord of the Ma- 
nor. The Reaſon of this Forfeiture is as a Puniſhment of the Owner 
of the Goods, for not Purſuing and Bringing the Thief to be Attainted. 

If the Thief had not the Goods in Poſſeſſion upon Purſuit, there is 

no Forfeiture; and then the Owner may ſeize them where He finds 

them, without any freſh Purſuit, [See the 21 H. 8. chap. 11.]J 
M m m 1 


> Onnia que mouent ad martam, ſunt Des danda. 5 Rep, 110, 2 Inſt. 57. 
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3 Inſt. 232. 
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226 Ann Inſtitute of the Book: II. 
* Finch 177 | * Eftrays ( Euere) are Cattle that Garin to. another Man's 8 


_ Elen. Gr ny and not own'd. by any Man, In this Caſe, if they are pro- 


' 76,57). claimed on Two Market-Days, in Jes ſeveral Towns next adjoining, 


and the Ownet doth not claim; them within a Year and a Day, they 
b 0. to the Lord of the Liberty. If a Lord (who claims DE. 
the King). keeps a Stray Three-quarters of a Year,, and within the 
Year, it ſtrayeth, again, and another Lord. getteth it, the firſt Lord 
cannot Re- take it; for until the Year and a Day are paſt, and Pro- 
clamation made as aforeſaid, He hath no — 4 and therefore the 
Poſſeſſion of the Second Lord is Good a gainſt Him. If the Owner 
claims, the . Stray within the Year and ws He muſt pay for the 
++ Roll. Abt.“ Keeping. But in the mean Time the Lord cannot work it; tho 
. 486. He may milk a ſtray Cow within the Year. If the Cattle were never 
proclaim'd, the Owner may take them at any Time. No Fowl can 
© 7 Rep. 16, — Strays but Swans; and then Proclamation muſt be made as in 


Aud. 280. Other Caſes. The Cattle of che! King cannot be Strays, or forfeited 
7 1 Roll. Abr. as ſuch to the Lord of the Manor. 


878. 8. A* Wreck (Wreccum Maris) is applied to fuch Goods as after 
A a Shipwreck are caſt upon the Land by the Sea, and left there within 
ſome County, None of thoſe Goods which are called Jet/am (from 
being Caſt into the Sea while the Ship is in Danger, and after Periſh- 
eth) or thoſe called Flot/am (from Floating upon the Sea after Ship- 
wreck) or thoſe called Logan or Ligan (Goods ſunk in the Sea, but 
tied to a Buoy, &c. that they may be found again after Shipwreck) 
are to be eſteemed Wreck, ſo long as they remain upon the Sea, 
and are not caſt upon the Land by the Sea. If any of them are caſt 
upon the Land by the Sea, they are Wreck, A Wreck muſt be with- 
in ſome County, whereof the Common Law taketh Cogniſance, and 
* 5 Rep. 107, not where the Admiral hath Juriſdiction. * Vrech, Fetjam, Flot- 
: Taft. 167, Jam and Ligan, may be gained by Grant or Preſeription, as well as 
168, 281. Treaſure-Trove, Mais, and Eftrays. If there is no Grant or Pre- 
ſcription, they belong to the King. For where no Man can claim 
Property in Goods, the King ſhall have them by his Prerogative. 


By Wet. 1. or the 3 Ed. 1. chap. 4. Where a Man, Cat, or Dog, 
eſcape. alive out of a Ship, whereby the Owner of the 'Goods may be 
known, neither the Veſſel nor any Thing therein ſhall be adjudged 


Wreck ; but ſhall be reſtored to the Owner, if He claims «within a 
Year and a Day. 


A Man, Cat, or Dog, are only put for Examples; but all other 
Living Things are to be underſtood. 

The Year and Day ſhall be counted from the Se:zure. Yet if the 
Owner dies within the Year, His Executors or Adminiftrators may 
make Proof, But if the King's Goods are Wrecked, and caſt upon 
the Ground, where a Subject hath Wreck of Sea, the King is not 
confin'd to any Time to make Proof, as a Subject is. 

If the Goods are Bona Peritura, the Sheriff may ſell ſuch Goods 
within the Year. 

If the Goods are not ſeized by the Lord of the Liberty, but taken 
away by Wrong-doers, the Owner may haye his Action; and if the 
Wrong-doers are unknown, He may — a Commiſſion to Enquire, 


Sc. [See the Banden of * I. chap. 4. * 166, 107, 168.] 
4 By 


: * * 
— OI Oe OF TEC. S. —_ — — 


—— a | . — | — - — 
CHC Laws \of\ England. 
By the: 17 Ed. 2. chap. 11. The: King ſholl bitve Wreck of the Sea, 
Whales and Great Sturgeons taken in the: Sea, and elſtubere through- 
aut the whole Realms except in Places Privileged by the King, 
Ses the 12 An. Hell. 2. cbap. 18. An Act for-Preſerving all ſuch 
Ships, and the Goads thereof, which ſhall. happen to be forced on 
Shore, or Stranded upon the Coaſts of this Kingdom, &c. Command- 
ing all Officers adjdiving to the Sea, to call together as many Men, 
as are neceſſary to Aſſiſt, Sc. [See the 4 Geo. 1. chap. * 90 10 


3. What Franchiſes ought to have Allowance, and what not? 

] have ſaid, That ſome Franchiſes lie in Point of Charter, and 
cannot be claimed by Preſcription 3 and that ſome lie in Preſcription 
and Uſege, without the Help of any Charter. Now if the Franchiſes 15 
that depend on Charter were granted * before Time of Memory, * 9 Rep. 27, 
(viz, Before the Reign of Nich. 1.) they are not any Records Plegd- oy 185 
able, if they have not the Aid of ſotne Matter of Record within Time 494, 495, 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as Als 496. 
lowance before the Juſtices in Eyre, Juſtices of the Common Pleas, 
or before the Barons of the Exchequer, or by Force of ſome Confir- 
mation by Charter of ſome King within Time of Memory. Theſr 
are ſufficient, without ſhewing the Charter, to ſupport the Fran- 
chiſes. 3 | 

But if the Charters were Granted within Time of Memory, they 
are pleadable without ſhewing any Allowance or Confirmation. Yet 
If They have been Allowed er Confirmed as aforeſaid, The Fran- 
chiſes may be claimed by Force of the Allowance or Confirmation, 
without ſhewing the Charter, See the 3 Ed. 6. chap. 4. 13 Eliz. 
chap. 6. and 5 Rep. 52, 53. See the 6 & 18 Ed. 1. Stat. de quo 
Warranto, and the Expoſition thereof, 2 In/t. 279, my Ulage 
may uphold Franchiſes, which may be claimed only by Preſcrip. 
tion, without Record either of Creation, Allowance or Confirma- 
tion. Neither doth: a Grant or Confirmation by. Charter deftroy 
N > I ay we TI. 

4. How Franchiſes may be Forfeited ? * Pranchifes and Liberties * Finch, 
may be Forfeited by Miſ-uſer or Non-uſer. 1. By Mif-uſer, as by ©; . __ 
keeping) a Fair or Market otherwiſe than it is Sade as by keeping Kirch. 63. + 
a Fair or Market upon Two Days, when One oply js Granted ; or 
by keeping it upon a Monday, when it is Granted to be kept on a 
Wedneſday; or for Extorting Fees, where none are Due, Cc. A 
M1ſ-uſer of any Point, where there are many in One Franchiſe, is a 
Forfeiture of all of them, who Depend upon one Another ; but not 
of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 
Franchiſes and Liberties, which he ought not to have, it is ſaid to be 
an-Uſurpation upon the King; and the King ſhall have a Writ of 
Ruo Warranto for that as well as upon a Miſ-uſer. 2. By Non- 9 Rep. go. 
zſer ; for if one hath Liberties, and doth not uſe them within Me- 2 If. 282. 
mory, they are Loſt. Non-iſer of a Market is no Forfeiture, But . 
not to Exerciſe the Office of Clerk of the Market, Sc. is a Cauſe 
of Seizing, and a Forfeiture by Non- er; becauſe it is a Neceſſaty 
Office, and for the Good of the Commonwealth. So They may be 
loſt by Noxclaim. | | 

For Statutes concerning Franchiſes and Liberties, See the ꝙ H. z. 
: chap. 9. 9 H. 3. chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. & 30 55 
6 Ed. 
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Cowel's 
Interp. v. 
Privilege. 

2 Roll” Abr. 
272, 273, 
274, 2735, 
276. 

Finch 321. 


6 Ed. 1. De Quo Marranto, and Stat. De Tallagio non Contedendo, 
or 34 Ed. 1. cbap. 4.— 1 Ed. 3. Stat. 1. chap. 114 Bd. 3. Stat. 1. 
chap. 1. 20 H. 4. chap. 1. 27 H. 8. chap. 24. A mpg 
2 W. & M. Sefſ. 1. chap. 8. Concerning the Rights of London. 4 & 
5 W. & M. chap. 22. and the g Ann. chap. a0. For the more caſy 
Trying the Rights and Franchiſes in Corporatious and Boroughs. 


1 9 
O „iet 


XII. A Privilege is a Private Law, allowed to a Private Man 
or Corporation, to be exempted from the Rigour of the Common 
Law. It is ſometimes uſed for a Place, that hath a Special Immu- 
tity. .” Therefore, 21:0"! tt i 251 cio cl iel ec e 

A Privilege is either Per/onal or Real. Perſonal, as of a Member 
of Parliament and Convocation, and of their Servants, not to be ar- 


reſted Sitting the Parliament or Convocation, &c; Real, as that 


which is Granted to a Place, as to the King's Palaces, to Courts at 


Meſtminſter, to the Univerſities, that their Members or Officers muſt 


be ſued within the Precincts or Courts, and not in other Courts. 


[See Of Writs, Book 4. chap. 4. af 241 F m1 
And now having ſpoken of the Two Diviſions of Eſtates in Lands, 
Tenements or Hereditaments, It will be proper to ſnew how Lands, 
Tenements or Hereditaments, may be Acquired or Canveyed from 


one to another. 


* 8 4 
— . 


C HAP. III. net | 


How Lands, Tenements or Hereditaments may be Ac- 
quired, (viz:) I. By Occupancy. 2. By Deſcent. 
3. By Purchaſe, (where! Of Deeds, and the ſeve- 
ral Sorts of Conveyances, as Feoftment, Fine, Re- 
covery, Indentures to Lead Uſes, Covenants to 


ſtand ſeiſed to Uſes, Bargain and Sale, Grant, 


How Lands, 
&Cc. are Ac- 
quired or 
Conveyed. 


By Occu- 


Pancy. 
d1 loſt. 41. b. 
388. a. 


Leaſes, Leaſe and Releaſe, Confirmation, Aſſign, 
ment, Exchange, Surrender, Revocation, and 
New Declaration, Statutes, Obligations, Defea- 
ſances, Deviſe.) 4. By Preſcription. 5. By Eſcheat. 


Roperty in Lands, &c. may be Acquired either, 1. By Occu- 
fancy. 2. By Deſcent. 3. By Purchaſe. 4. By Preferip- 
tion, Or, 5, By Eſcheat. Wit 


I. By * Occupancy, where the Title accrues by the firſt Entry. 
As when Tenant for Term of another's Life dieth, whilc He for 
whoſe Life the Leaſe is made is Living, He that firſt Entereth ſhall 
hold the Land during the other Man's Life, and ſhall be ſubject to. 


the Payment of the Rent reſerved, &c. There can be no Occupant 


againſt the King, nor of any Thing that lieth in Grant, as of Incor- 
2 poreal 


Cu E Laws of "England. | 229. 


— — — 
— 


poreal Rights or Eſtates. But to prevent Occupancy, at the waking. 
of the Grant it is adviſeable to adt:thele Words, (viz.) To Hare 
and to Held to Him and His Hein, duting the Life of Ceſtiq gue! 
vie, or of Him for whoſe Life the Leaſe was made. For then it; 
is Deſcendible to the Heir; or elſe the Tenant or Grantee. (if He, 


hath the Eſtate withaut the Ward Heirs) may aſſign the Eſtate; 
aver to divers Men and their Heirs in Truſt, for Him and His Heirs 


We the Life of SIP = Vie. But noww-w .. ed. 11971 15 01 
By the 29 Car. node rip d "If the Differ forthe: Term. of anather' | . f 


Lie Deviſe not the Eſtate, — His Heir becomes Octupant, it ſhall 
be chargeable in his Hands as. Aſſets / Deſcent. to pay Debts, as 
Lands in Fee-ſimple, elſe it fhall go to the Executors' or Adminiftra- 
tors, and be Aſſets. | [See of an Eſtate for ws 12 1. ante, and 


of Adminiſtration, 5%, chap. 6. | Tp 


{ 111: 

There cannot be an Occupant of a Copybold Eſtate our auter e 

becauſe of the Prejudice it would be to the Lord; but upon the 
Death of Tenant for Life, living Cœſtuy que vie, the Lord ſhall -* 

enter. 2 Ld. Raym. gb, 998, 1000. and 1 Roll. 511. u. 3. Venn 


and Howell, cited. ä 
II. By Deſcent, or Hereditary da edi Propenty /: in Lands, Ge. By "FIR 


may be Acquired. * Deſcent (Deſcenſus) is a Means, whereby One * 1 Inft. 13. b. 
/ doth derive his Title to certain Lands as Heir, and by Right v. 
Blood, to ſome of his Anceſtors ; unleſs hindred by Illegitimation, * Ventr. 
See Of a Baſtard, Book 1. chap. 6.] Half- blood, Attainder, or *'” 128 
Corruption of Blood, or by being an Alien, or by Act of Patlia- 
ment. [See 11 & 12 . 3 . chap. 4. F. 4. Concerning Papiſts.] This 
is the Nobleſt and Worthieſt Means whereby Lands, &c, are ac- 
uired. | 
, A Deſcent is either by Common Law, Cuſtom, or Statute. - 
1. By Common Law, as where, one hath Land of Inheritance in 
Fee- ſimple, and dieth without Diſpoſing thereof in his Life- time, 
and the Land goes to His Heir of Courſe. This Deſcent is either © 1 Inſt. 10. b. 
Lineal or Collateral. Lineal is. a Deſcent downwards in a Right 3 
Line, as from Grandfather to Father and Grandſon. The Lineal 9 
Heirs muſt firſt inherit. Collateral is a Deſcent, which ſpringeth out 
of the Side of the' whole Blood ; as Grandfather' s Brother, Father's 
Brother, Fc. Therefore * if a Man purchaſeth Land in Fee-fimple, * Lit. 2. 
and Dies without Iſſue, there for Default of the Right Line, He 
which is next of Kin in theCollateral Line of the whole Blood ( tho' 
never ſo Remote) comes in by Deſcent as Heir to Him. For there « 1 Inſt. 10.b. 
is a Next of Kin by Right of . Repreſentation, and by Right of 3 n. 
Propinguity, or Nearneſs of Blood. He that is Inheritable, is ac- 
counted in Law next of Blood. As when a Man bath Two Sons, 
A. and B. and Dieth, A. purchaſeth Lands in Fee-ſimple, and 
Dieth without Iſſue. B. hath Two Sons C. and D. and Dieth. C. 
the Eldeſt Son hath Iflue, and Dieth. Now tho! D. is neareſt of 
| Nan % 9010 Blood 


te 


—_ 


© Linea refta * prefertur tranſuerſali. 1 Inſt. 10. b, 
1 3 excludit propinguum, et propinguus remotum, et remotur ramtimen. 
i 


Dod non valet in magis gropinguo, non valebit in magis remoto. 8 Rep. 7 8. 
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2 Tanner, of the Hoa II. 


| Blood to A. He ſhatl-nor- inherit; but the Iſue of c. who repreſents 


* Lit. 3. 
2 Rep. 49. 


d 1 2 FEY 0 


the Perſon of C who if He hall lived, had been Legally hext of 


Blood to H. But yet there is a Diverſity betwixt next of Bldad inhe- 
ritable by Deſcent, and next of Bloodicapable 


by Purchaſe. 
where Lands are limited to the net of Blood by Conveyance; or 


come othetwife than by Deſcent, the next of Blood by Right:of Pro- 
pinquity (as was D.) ſhall firſt take; tho was: not * next, 


to take as Heir by Deſcent;: j, u og why) e wg 
Inheritances may Lineally * Deſcend, but 1 not Aſcend. So the Fa- 
ther can never come to the Dands Which his Son has purchaſed in 
Fee ſimple by Lineal Aſcent, tho He may by Collateral Aſcent; as 
hen the 80 5 Lands come to His Uncle "(ok Lands may Afcend in 
the Collateral Line) Tbey may © afterwards come to His Father as 
Heir to the Uncle. Tbe Uncle in this Caſe is Heir, but not Ab- 
ſolutely Heir. For if after the Deſoent to the Uncle, the Father 
hath Iſſue another Son or Daughter, That Iſſue ſhall enter wo the 


| Uncle, and take the Eſtate from: Him, Gc. 


One muſt be Heir to Him that was-laſt — eile, or that 
Hach actually entered on the Lands. For if a Tenant in Fee-fimple 
of Land, Rent, Advowſon, Uſe, &c. hath a Son and a Daughter 
One Venter, and a Son by another, and dies ſeiſed, and the El- 


der Son dies without Iſſue before Actual Seiſin, the Vounger Bro- 
* ther is Heir to the Father. But if the Elder Brother had Entered, 


the Siſter ſhould have been Heir to Him. A Seiſin in Fee-tgil can- 
not be underſtood; tho One hath a Fee- ſimple Expectant upon it. 
If the Father Tenant in Feen ſimple had made a Leaſe for Years 


4 Lit. 4. 
1 Inſt. 12. 
a. & h. 


rendering Rent, and died; tho' the Elder Brother had died before 
he Bad received the Rent, yet the Actual. Poſſeſſion of the Leſſee for 
Years was the Poſſeſſion of/ the Elder Brother, to make the Siſter 
Heir. But not if the Father had made a Leaſe for Life or Gift in 
Tail, and died, and the Elder Son had received the Rent, and died; 
for the Vounger Brother would be Heir to the Father, becauſe the 
Eldeſt Brother was never ſeiſed of che mann but the Tenant for 
Life or Tenant in Tail. 
None can inherit any Lands as Heir, but val: the Blood of the 
4 firſt Purchaſer, As if the Father purchaſes, the Blood of the Mo- 
ther ſhall never inherit. But if a Son purchaſes, and there is no 
Heir on the Part of the Father, then the Lands ſhall go to the Heirs 


on the Part of the Mother. For They are of the Blood of the Son, 


Lit. 6, 7, 8. 


3Rep. 41, 42. 


the firſt Purchaſer. But where Lands do * Deſcend from tlie Part 
of the Mother, the Heirs of the Patt of the Father ſhall never In- 
herit. So on the Contrary. Obſerve then the Difference where the 
gon Purchaſeth Lands in Fee- ſimple, and where He cometh to 
Them by Deſcent on the Fart of che Mother, or on the Part of 

the F. bc 1 
None ſhall have Land of Fee-firple by Deſcent! as Heir to any 
Man, unleſs He is Heir of the #hele Blood. As if a Man has Two 
Sons by Divers Venters, and the Elder purchaſeth Lands in Fee- 
ſimple, and Dies without Iflue, the Younger Brother ſhall not In- 
. herit, 


. 
— —— — — 
—— 


„Pit fravis de fad implici: facit forerem Ge heredem, Lit. 8, 3 Rep. 47, 
42. I Inſt. 15. b. . | | 
* Paterna paternit, materna maternis, 1 Inſt. 23. 4. 


For 
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herit; but the Uncle of the Elder Brother, Gr. A Siſter of the Wholez 
Blood hall be preferr'd before the Vounger Brothertaf the Half-Blood, 
But the Vounger Brother may be Heir to his Father or Uncle, fer 
He is uf the Whole Blood. to them; *- Half-Blood is no Impodi- ] _ an 
ment. of Deſcent as tO. Fee- ſimp le Lands of: the C n, or to Digini+ > Rep. 41, 42. 

ties. Neither is it reſpected in Eſtates in Tail] beeauſe the Ifſues 
do clam in by Deſcent: per Furmam Doni; and the Icſue in Tail is 
Cver of the Whole Blood to the Donee., - T1 4 4093191615 2713 aid 

As to the Deſcent betwixt Brethren, the. Eldeſt — Iaherit, 1. 5 

for He is moſt Worthy of Blood. As if there be Three Brethren, 
and the Middle or Youngeſt purchaſeth Lands in Fee- ſimple, and 


Dies without ee Elder Brother ſhall dane tho! Lands by-De- . 3 


ſent. tone oft the 01 40 Aro 


8 Note; That wa Heir ſhall never Enter and take 0 a Purchaſer, 41 Inſt. 50. b. 


if He is named ealy, to take by __ of Limitatian of Eſtate in 
Courſe of Deſcent. WIE 

In ſhort, Lands and 1 in en ple Deſcend, 1h, To. 
the Eldeſt ob as Heir, and to His Iſſue; the bes firſt in Order of 
Birth; and for want, of Sons to all the Daughters Equally... For 
where there ate Females in Equal Degree, They Inhetit all as One 
Heir, and as Coparceners. [See Of Eftates in Coparcenary, chap. 1. 
ante. ] 2uly, If the Eldeſt Son has no Iſſue, then to the next Eldeſt 
Brother of the Whole Blood; and his Heirs; and for want of a Bro- 
ther, to à Siſter ot Siſters of the Whole Blood, and to her and their 
Iſſue. zaly, For want of Brother or Siſter, -to- an Uncle and his 
Iſſue; or for want of Uncle to an Aunt or Aunts, and Her and 
Their Iſſue. Arhly, Thence to the Father. StA, Thence to the 
Half. Blood and Their Iſſue. bc hy, For — +; Unole, Father and 
— and Their Tflue, to the next of Kin 10 _ Collateral 

nnd 
Thus Lands in Feo-hmpla will Deſcend by tho — Ly if 
there is no Settlement to the conttary by Cotweyande or Teſtament, 
But you muſt underſtand, That the Ju, Corona differeth in 1 Inft. 1. b. 
9 Things as to Deſcents from. the General Law concatniog the 

ubject, j 3611 

There was a nut Deal of nice Learning toucking Deſcents from | 
one Dying ſeiſed of Corporeal Eſtates in Fee-ſimple, or Fee-tail, 
which take away Entries, and Continual Claim (which is an Entry 
in Law) of Diſſeiſees, and Force the Perſon Diſſeiſed to an Action; 
becauſe by. Intendment of Law, the Heir of the Diſſeiſor cannot 


— the true State of his Title. But this is now of very little Ule. 
Or | : 


By the 32 H. 8. chap. 3 * 4 Dia diet gil of 
Lands, the Deſcent ſpall not. Ge away the Entry 'of the Difſeiſee, or 
His Heir, 1. Diſſeiſor had peaceable 2 ofſeſſian thereof five 


2 next after Jock Dllelia 1 We without _ or £0 nat 
im. | 


| This . extends to a Diſſeiſin * 8 Shes as well as to a Inſt. 238. 2 
Diſſeilin with Force, to Succeſſors whoſe Predeceſſors were diſſeiſed, 
tho' it only ſpeaks | of the Diſſciſee and his Heirs, After the Five 


"> | Tears, 
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232 zin Irſutute of the Boot II. 


Years, the Diſſeiſee muſt make Continual Chair, as before 1 Sa- | 
' tute, It is faid, That Abators and'Intruders are out of this Statute, 
becauſe The Statute is Penal, and- extends tos Diſſeiſin that Was 
the moſt * Common Miſchief. The Feoffee of a Diſſeiſor is alſo out 
of the Statute, and remains as - the re e TE Ker pe We 
and Book 4 or 3. * 
[By 3 & 4 |'chap. 16. No: Chim or ; Revey: fall be of Avail, 
within the > (068 of Limitations, Sc. unleſs an wow be a. . 
upon it in one Year, and proſecuted with e 10 
{See of Heir and Anceſtor, Bool 1. _O_ Up" 7 5 Os 
2. By Cuſtom in Fee-fimple. - my 10 Abbie ads þ 
« Dr. & Stud. --Deſcents of [Fee-fimple * by Cue are of feeral Kinds“, Some- 
Dial. 1. times to all the Sons, or to all the Brothers, where one Brother 
42 211. Dieth without Iſſue; as in Gavellind: Sometimts to the Voungeſt 
1 Inſt. 110. b. Son, as in Burrough Engliſh: {Ste the Introduction, Of Particular 
$ fag LY b. Cuſtoms.] Sometimes to 7 Eldeſt LINE, or to the Voungeſt, 
f Sc. as ſome Cuſtomary Lands. L Dang an 310M) u 
3. By Statute in Fee-ta] oveviding to the Statute of Nia or 
13 Ed. 1. chap. 1. Theſe: Deſcents of Eſtates in — xs 
W rg the Manner of deter away) or Limitation." CI ib 
1:3 300 D Al I. 1 
By Purchaſe. II. , A Purchaſe (Acqui fun, Terpuiſßlun) bn a Man ac- 
* 7% g. quires Foſſeſſion of Lands, &c: by Deed or Agteement; and unto 
„Kb. which Poſſeſſion He cometh not by Deſcent. One cometh in by 
Inf. 3. b. Purchaſe, when He cometh to Lands by Legal Conveyance, and 
eh when He hath a lawful' Eſtate; and not when He hath it by 
Wrong, as Diſſeiſin, Abatement, intruſion, Uſurpation, Gc. which 
are not in Law Purchaſes but Injury and Oppreſſion. A Purchaſe 
« Intl. 18. b. is always intended by Title, either for ſome Confideration, or by 
Gift, For a Gift is in Law a Purchaſe; whereas Deſcent (as hath 
* Dr. & Stud. been ſaid) cometh: of Courſe by Act of Law. All Contra8s are 
Dial- -  Comprehended under this Word Purchaſe. For it is not much ar- 
P 2 gued in the Laws of England (as inithe Civil Law) what Difference 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 
Bargain, a Covenant, &c. ſince the Intent of the Law is to haveithe 
Effect of the Matter argued, not the Terms. 055 r. New Di- 
tute of the Civil Lau, &c. Book q.| — 
Let us therefore forthwith proceed to ſhew; 1.5 Who may Purchaſe 
er Convey. 2. How One may Purchaſe or Convey, (vix.) by Deed. 
The ſeveral Formal Parts of a Deed of Conveyance. / 4. The 
ſeveral Sorts of :Conveyances hy Deed. 5, How Deeds are made 
void. a 
1. Who may Purchaſe or Convey ? 
' 1 Inſt. 15. b. The © King may Purchaſe to Him and His Heirs; but He is ſeiſed 
" 4. pg thereof in Fure Corone, * Natural Perſons, Incorporate Perſons, 
a 1 Inſt. 2. . (Sole or Aggregate) Ideoti, Madmen, Deaf, Dumb, and Blind, 
3. d. Minors, and all other Reaſonable Creatures may alſo Purchaſe, ex- 


6 44 2. b. cept as hereafter is excepted. But ſome have only Capacity to 
3.4. Purchaſe, not to Hold; as Aliens, [See 32 H. 8. chap. 16.] Felons 
7 Rep. 17,18, — PS | after 
in Calvin's | | : 3 
Caſe. 3 | 2 „ 5 


— . , 2 


; * Ad ea que 8 i, * adoptantur. 1 Inſt, 238. a. 5 Rep. 127. 
77 · 


CHaP.3! Laura England. 235 


after Felony committed, who theb parchaſe,..anth are afterwards at- 
tainted: In this Caſe the Lord of the Fee ſhall have the Eſaheat. 
If. attainted and then purchaſe, They can only purchaſe for the Be- 
nefit of the King.. Corporations (Sole or Aggregate, Eccleſiaſtical 
or Temporal) purehaſing in Mortmaid without Licence, &c. cannot 
Hold; for the King ſhall have the Lands by his Prerogative. [See 
ante of Aliens, Book 1. cbap. 3. and of Mortmarn, poſt; chap. 4.] 
And ſome have Ability to Hold upon Purchaſe, or not to Hold, at 
the Election of Themſelves or Others; As Infants or Minors, who 
may Agree or Diſagree, when they come to Age; Lunaticks and 
Feme Coverts, whoſe: Heirs or Huſbands. may agree or diſagree to it; 
tho' the Lunatick Himſelf making a Purchaſe and recovering His Me- 
moryz cannot waive\ it: He may agree to it; andif He doth, His 
Heir. cannot afterwards diſagree. But a Feme Covert herſelf, with- 
out any Cauſe alledged, may waiye the ſame after the Death of her 
Huſband; tho' the Huſband agreed thereto. So may her Heir, it 
after the Death of the Huſband ſhe herſelf do not agree to it. 
A Wife is a good Name of Purchaſe without a Chriſtian Name, 
* or if. the Chriſtian, Name is added and miſtaken; as Em for Eme- 
hn, &c. Yet in Pleadings the proper Name muſt be ſet forth, _ 
But Chapters are not of Capacity to take by Purchaſe without the 
Dean. Pariſhioners, or Inhabitants, or Church-wardens, Commo- 
ners, Papiſts, See 11 C 12 V. z. cbap. 4. I Georg. 1. chap, 5 5. 
may not Purchaſe or Hold Lands. [See the 12 V. 3. chap. 2. 
1 Georg: I. cbap. 4. and 29. ]: whereby Aliens, tho made Denizens 
or Naturaliz d, are uncapable to have any Grant of Lands, Sc. from 
the King, 5 Georg. 1. chap. 27. By which Artificers,. exerciſing or 
Teaching their Trades in Foreign Parts, are made incapable of 
Taking Lands by: Deſcent, Deviſe, Purchaſe, Cc. [See of Forfer- 
tures, Book. 4. cbap. 5. ] And ſome may not Purchaſe * Particular Inſt. 3. b. 
Things, [See of Offices, chap. 2. ante.] and ſome Purchaſes may be 
aVorded, | See the 13 Elis. chap. 5. 27 Eliz. Chap. 4. infra; and of 
a Baſtard, Book 1. chap. G.]! Hog dee DG; ORR 
The King may Convey as well as Purchaſe; and ſo may all others, 
» except Men attainted of Treaſon, Felony, Fræmunire, Aliens > 1 Inf. 42. b. 


„ ®\ S# 


" p 


Chapter, Guardian of an Hoſpital, Parſon, Vicar, :&c.) muſt. Con- 


vey purſuant. to the Statutes to be mentioned , hereafter.” ; | See of {0 


Leaſes, poſt.) | _— net ind” rods cory 
Note, That where one hath Two Ways of Conveying Lands, 11». 49. a. 
both at Common Law, and intends to paſs t by ne of Them, which 
cannot be done, It may pals. by the other, if there are ſufficient 
Words to paſs it that Way. But where One may paſs Lands, either 
by the Common Law, or by raifing of an Uſe, and ſettling it by 
Statute, there in many Caſes it is otherwiſe. 6 
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* Utile per inutiie non vitiatur. 1 Inſt. 3. a. 
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A Iftiture-of the Boon I 


21 Rep. 81, 
Sr. 


* Rep. 83. 


By tbe 13 ; Elin chap. 5. A Fraudulent | es of — 
por Goods and Chattels, to avoid the (Debt vr 7:90 another, ſhall 
as againſt the Party only, &c. whoje Debt or #3:fo endeavoured 


to be avoided) be utterly void. And every of 'the'Parties to ſuch Frau- 


| dulevit Conveyance; &. being Privy ä and Fuſtiſhing \the 
fame, ſhall forfeit One Nars Value of the Goods," &cc. Provided, 


This A fhall not eden to Grunts malt Bor Fide, and upon Good 
Conſideration, 1 Perſons not Privy" #0 oor 22 or 5 10 
Notice or Knowledge ie 2002 TO 


Here's Two Things are to by | confider'd The C ration ad 
Bona Fides. The Cynſideration muſt be valuable, as oney, Mar- 
riage, Ic. [See Of the Cynſiderution, infra.] * Bona Eides is oppoſite 
to Fraud, and to a Truſt expreſſed or implied. Sy that there muſt 
be a Good Confideration, and ſueh a Bona Fides, 70 bring x WD 
the Proviſo. [See Of Gift, chap./6.Þ 

This Act againſt Commeyontts to Defraud Cieditors, Ge. ienakes 
the Conveyance void as to all Strangers, who are to receive Prejudice 
by it; but between the Parties it is to ſtand Good. [See the Statutes 
concerning Fraudulent” e eg of" Bankrupts 70 ares os Credrrore, 

chap | 
e 1 8 1 that is indebted, doth: Bona Hide ſell his Latbds,: tho 
it be with Intent to avoid Payment of his Debts, this'1 18 Goch if the 
Purchaſor is not Privy to his Intent. 

A Man being indebted by Bond, makes a volantury Conveyance, 
and then contracts other Bond-Debts: The — is 3 
as to all. Comy. 25 5. 

As this Act was to Relieve Creditors axinſt Frudulent Con 
ances, and all Others who have Cauſe of Action for any big or 
F orfeitute, ſo for the N of re it is Enacted, 


By the 27 Eliz. Ps 4. That every Conveyance, Interef or In- 
is Serv of, in or out of Lands, &c. made to Defraud any. Pur- 
chaſer upon Good Confideration, - ſhall (as againſt ſuch Parchaſer only, 
and all Claiming under him) be urterly void. Aud every of the Par- 
ties or Privies, who ſhall Juſtify the fame to be made Bona Fide, and 

upon Good Conſideration, to the Diſturbance of the Purchaſer, &c. 
ſhall forfeit One Year's Vulue of the Lands, &e. Provided, That 
Conveyances made upon Good Confideration and * F ide — ve 
"Gs, —notwithflandens this ABR. Lide 


Notr, The Conveyance i is ek yk void d All, but only 
againſt. Thoſe, who afterwards come to the Land Bond Hide, and 
upon Good Conjideration. Both Bona Fides and a Good Confideration 
are requiſite, to bring it within the Proviſo. For in a Deed a Con- 
fideration may be Good, and the Deed not made Bond Fide; be- 


cauſe the Deed _ be Fraudulent, and; { acovtupanied with a Truſt. 
Ide 


\ «4% S- - „ „ „„ a * 
«„ a. 4 +. s & K 89 28 i 4 } ® 4 * 4 * 
3 * — — 4 
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* 


Fraus et dolus nemini patrocinari 14 13 55 7 8. 7 * * * 

Qual alias bonum et jam eft, fs per vim vel MO petatur, mn” et haha 
Mein. Re. 78. | : f 

Fucatu; error nuda veritate in multis 72 a lr. 2 Rep, 77 2, 7 . 

Sæpe rationibus vincit veritatem error. F 
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The Conſideration of Nature and Blood is à Good Confidenition ; 

but not ſueh a Good or valuable Conſideration as Money, Cc. whictr 
is intended in the Statute. The Statute means Money paid, ot other 
Good Conſideration given. [See Of Confideration concerning the 
Premiſſet in Deeds, infra.) The Gonveyahee being void, it Is not 
Material, whether the Purchaſer had * Notice of the Fraudulent * 5 Rep. 60. 

Conveyance; of fist. For Notice cannot make that Good, which | 


was void- oy 60 n. Again, 


11146. 7 


* faid hits, Tf Lands are fel convey'd with Clauſe or 
Contlithhiw 7 Rbvocation; &c. and are afterwards fold or changed * 3 Rep. 82, 
for Money, or ol ber Good Confideration paid or given, before the firſt 33: 
Conveyante rs Revohed, according io the Pues reſerved, fuch fir. 
Contoeyatice ſhall be void a wainſt the Putchaſer, au all others claim- 
ing under him, Howbeir, No lawful” Mortga age made Bondi Fide 
wrthout Proud. ſhall e inpeachyd 5 this 45 [See further in the 
faid Act concerbing the Entry of Statute-Merchaitt and Staple in the 
Office of the Clerk of the Recognizances, elſe to be void againſt the 
Purchaſer of Lands chargeable therewith, Cc. And ſee of Statute- 
Merchant and Staple; and Of Retogninances, infru.] 

By the 29 Car. 2. ch. 4. Judgttients, ' as againſt Purabuſers Bon 
Fide "far valuable Conſideration, ſhall” be Judgiments only from the 
Signing, and Entry of the Month und Year upon - the Paper or Ne- 
cord. And no Recognizatices ſhall bind" Lands in the Hands of Pur- 
chafers Bonk Fide, and for valuable 'Confideration, but from the Time 
of the Enrollment of #he Day, the' Month und Nar In the Marin of 
the Roll. And no Writ of Excention”'ſhall bind the pagey of 
Goods, but from the Nine of its Delivery to the 3 &c. [See 
the 4 & 5 W. & M. chap. 20. An Act for the bettet ifcovery of 
udgmenis in the Courts at r bf " Amd ſs: Of Fidgment and i 
Execution, Book' 4. ch. 41 a 
A Decree in 7 being pricy't 0 4 hoagwent, bal be my 
ferred.” Pr. Ch. 7 
By the faid Statute, F Knie all be brought, #9 Cha 
Per fon _ any Contract, of Sale Landi, Tenements or Me 
taments,” or any Iriteref in or Ciniverriing the fame, unleſi the Agree 
ment be in Writing, fietied by the Party to be charged therewith,” or 
by fome other Perigh by him lawfully Anthoriſed. 
See the 3 & 4 V. & M. chap. 14. For elle of Creditors agiinſt 
Frandulent Devi/es. 
And the 4 & 5 M. & M. chap. 16. An Act to plewegt Frauds by 
Clandeftine Mortvags:* Alfo- the 9 Ann. thay. 14. Concerning 
Mortgages obtained by Gaming. "IM 


its ih 


By the 10 Ann. p. 22. Fraudulent ann 404 fo Qualify 
one to Vote for Knights of the Shire, ſhall be ares as be and po" 
lute again the Perſons who executed the fame. 


[See the Statutes: for ar pointing Reviſters of A a m- 


cumbrances of Lands in edge and ro oc wack 2 Am. Chap. 4. 
5 Att, chap. 18. 6 Ann. chap. $81" 3 
bee the dame Againſt * Ujury,” 12 an, chap: 16. d e 1 ep. 60. 
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In Inflitme of the Book Fre 


1 Inſt. 35. 1 
171.b, 229. a. 


di Inſt. 35 b. 
143. b. 229. a. 
2 Inſt. 672. 
5 Rep. 20. 


< Lit. 370, 


371, 37% 
I Inſt. 229. a. 


© Lit. 370, 


373- 
1 Inft. 229. a. 


230.5. 


© Lit. 373. 
i Inſt. 230. b. 


Lit. 58. 
x Inſt. 45. a. 
HA b. 352. a 


1 Rep. 53, 54 


r 2 Inſt. 673. 


"hots. That Purchaſers without Notice o Incumbrances are Fa- 
voured ig the Chancery. lr Of Eftates wpon, cpr _u 
e 0 1:30 hrt ent 


Ho one may Purchaſe or Convey. 4 555 ohn 3 
"Ali Purchaſes or Conveyances. of Lands Nennen muſt Ga by 
Ded. [See 29 Can. 2, chap. 3.1]! lv, he 


A Deed (Fafum) in the be w 7 the Common Law, 
is an Inſtrument written in Parchment or Paper, comprehending a 
Contract betwixt Party and Party. Ten Things are neceſſarily In- 
cident to it. 1. Mriting in, any Hand or Language; fo that it be 
- Legible, 2. Parchment or Paper. not upon Leather, Cloth, Cc. 
3. A Perſon able to Contract. 4. By a ſufticient Name. 5. A Per- 


ſon. able to be Contracted with, 6. By a ſufficient 4 7A 


Thing to be Contracted for. 8. Apt Words . by Law. 
9. Sealing. 10. A Delivery ys; 

Of. Deeds, ſome Concern, the Realty, forme: 7 Reni 24 
ſome are Mi xt. Again, Deeds are Iudented, or Pall. 1. An, In- 


aentre (inſtan Deut ium) is a Miiting, containing a Conveyance. 


between Two on; more, Indented or Cut uneyenly, or in and out, 
on the Top or! Side, anſwerable to another Writing, that likewiſe 
Comprehenqdetli the ſelf. ſame Words. It uſually. begins thus, T1 
Indenture, &c. But if a Deed begi ns, This. Indenture, and is not 
Indented, it is no Indenture, but It may work as a Deed- Poll. Vet 
if the Deed is actually Indented, and there are no Words importing 
an Indenture in the Deed, it. is an Indenture in Law. This Inden- 
ture 8521 be Bipartite, here thete are Two Parts and Parties to 
the Deed [Deed 3 Tripartite; vrhere there are Three Parts and Parties; 
arifartite,.. Qinquefartite, &c. All Which muſt de Indented 
alike, and then they. make but One Deed in Law]; every Part of 
the Iodenture- being of as Great Force and Effect as all the Parts. to- 
gether. It may be made in the Firſt or Third Perſon: And tho 
the, Feoftor, Donor or Leflor only, Seals the Part of the Indenture run- 
ning in the third Perſon belonging to the Feoffee, Donee or Leſſee, 
the Indenture is Good. For if the. Feoffee, Dones or Leſſee, never 
Sealeth the Counter part belonging to the F coffor,. Fc. he has an In- 
tereſt in the Eſtate, being made Farty to the Deed in the Beginning. 
But if the Indenture is made in the Firſt Perſon, Mention muſt be 
made in the Deed, That the Feoffee, Cc. hath put his Seal, and He 
muſt. put, his Seal accordingly, to make himſelf. Party to the Deed. 
For He is not Party to the Deed (being made in the Fitſt Perſon) 
but only by the Clauſe that He hath put his Seal thereunto. That 
Part, which the Feoffor, Grantor or Leſſor Seals, is called the Ow- 
ginal, and the Reſt are ſaid to be Counterparts tho now. of, late it 
is thought more proper, to make all the Parts Originals, and to be 
Sealed-as ſuch by all Parties, „Other wiſe, if the: Original and Coun- 
terpart Diſagree, you muſt jodge by. the Ociginal. In Deeds Indented 
all Parties are * Eftopped (or .Concluded). 10 fay againſt any Thing 
contained in it. It Eſtops a Leſſee, to plead 18 the Leſſor had 
nothing io tho-Land. But where an Intereſt Paſſes from the Party, 
there can be no Eſtoppel againſt Him. Tah, No Bond, Covenant 
or Grant, can be made To or With any, that ys not Party to the 
Deed, if che Indenture is Reciprocal between Partigs of the one 
Side and Parties of the other; other wiſe, if it is not Reciprocal, or 
made 


be E 1 4 | — — tg 2 a * 6 * . * x m, * 
Ü meme EN 
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Mads 3 Parties; a8 awhile the Deed begins, 1h: of Cbriſſiun 4 8 4 
Peuplii & Knvw-' all Men by bee Preſents; Nl withabt@'Bo- © 1 


term, &ë. 2. A Del Poll (failed, becauſe iti cut ebIng: — 

Polled) f that Writing which is Plat without any Indenting. 

Deed that is pleaded ſhall be intended t be a Deed- Poll; unless is 

alledged-t6 be Indented. A'Devd-Poll ix:properly Single, — 1 

one Part, and is intended for the Uſe" of the 'Feoffee, "Grantee dr 

Leſſee. It commonly begins thus, 19 al People to ulm B. drt An- 
eh). de Phefonrs, Ce, 


ſents ſhall come, &c or Know" all 
this Deed:Poll a Leſſer is Phot Eſtopped er Cohcladed't6 lead, Thit's 12. 5% 
Lebſethade. For" ches Toft. 47: 5. 


the Leſſor had nothing at the Time of the 
Eeflor ohly puts His Sed to it, and Bolidets it onlyia H A 
© A Charter deth touchi/ the Inheritance, bat af Ded Jo for 's 1 Lad. 
unleſs it hath ſome other Addition. ini et ic rt of ei r * ON 
Where a Feoffor ednveys 4 way all his Eſtate in the Eancd ü bfblu | 
and is not bound to Warrant the Land, or Defend the Titte; 'but't Yak 
Feoffes is to Pefend the Land at his Peril, the FebMſtc mall Wave al LEES 
= 4 Deetls and Evidences as Incidents & tho Land; al the“ they be 4 Rep. 14. 
not Sfatited to Him: by expreſs Words: for the Febffer cannot teap: 1 1 
any Benefit by them. But if the Feoffor warrant the Latz, there, z Rel. at. 
without 2 Grant, the Feoffee [hall not have ah Deeds; Wbieh 30. 31. 
do Compre Warranty; but the Feoffor ſhall have all the Evi- 
denees, Fehich are fequiſite, to Defend the Title of the Land. The 
Feoffbe muſt Traft to His Warranty; and have only fuch Evidendes, 
whieh do Concern the Poſſeſſion; and not the Title of the Land, 
as Coutt-Rolls, Ce. as Incidenty to the Poſſeſſien. 80 if a Marr 
makes a Feoffment with Warranty atid Dieth; the Heir of the Feoffor 
all have all Deeds and Evidenbes, which the Febffor: himſelf fight 
Detain. All this is to be underſtood, where there is * e 
Grant of the Deeds and Evidenees: * IXI: ni 717 
3. What are the ſeveral Formal Park'df Deed ef Conveyante? 
Deeds by which Lands, &c: paſs,” Hive uſually Theſe Sever} ad - 
Formal Parts, (biz) The Premiſſes, Hubradim, Fenendum, Reil. 
Aendum, the Clauſt of Warrinty, Cherhunfb, Cbeuftibls, Date and 
Seating. But to make It a Deed, "There muff be nDelruery ff it.. 
* infra 12 292! 11 cha n 
a The b Preevifes det ferih the peghe r Numer ef che Feoffor ünd . 1 Int. 6. 2. 
Fefe, HDoner and Donte, Leier dad Leſſee, with a Deſetiption of nie. 
what Parifh and County, With their Addition ot Quality,” as Eſdaibe, 5 2 
Gentleman, Yeoman, &c. and Comprehend the Certainty 6f the me: 
Lands or Tenements to be convey d, either by. expreſs Words, ol by 
Implication; with the Gage allen of the Conveyance. The C. 
deration is the Motive or Cauſe of the Conttałt. As in-Confideration 
of Natural Love and Affection, fot Settlement in the Stock or Blood; 
for Money paid or ſecured to be paid, for Payment of Debts; for 
Marriage already had or to be had, Cc. * There is a Good Confide- 3 Rep. 23. 
ration, and a Vunnabie Conſideration- Natural Love and Affectien- Tad * 
is a Good Conſideration, but not a Valuable Conſideration, as Money, \ 
Marriage, Sc. There is no Conſideration ſo much 'reſpe@&cd! in 
Law, as the Confideration of Marriage, in reſpect ef Alliance ande 
Poſterity. [See Who may Purchaſe, of Foeb and Of Covenants to 
fland foiled es Uſer -and-Of Bargain and Sale, infra] The Pre- 
miſſes alſo ſet forth | te eExcepripte if en is. any Wade a5 Ex- 
Nenne bee F Ag 


21. * 
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An Inſtitute of the | Book, II. 


„I Inſt. 47. a. .z. capting all Timber- Trees, Sc. Which muſt be a - Foe 5 it out of 
1 296, a General, as Timber-Trees out. of a Grant of Lands, a Room out 
of an Houſe, an Kere out of à Manor g and not a Part of what is 

** © Granted, as One Acre out of Twenty, he Services out of a e 

Sc. But this may be done by Covenant. 

In many Deeds alſo there may be an Ocaafion: of a Recital of 
Part of ancient or former Deeds in the Premiſſes; but chiefly upon 
d1Inſt.352.b. Aſſign ments of Leaſes and' Mortgages. Let a Recital is not * Con- 
Vaugh. 74, — becauſe it is no direct Affirmation. By ſeigned Recitals in 
4 108, 4 true Deed, Men might make. What Titles hep pleaſe, fince falſe 
19. Recitals are not, puruſhable, 10 Ami a4 8 2 
Bond. 132, 2, The Office of the © Habendum (To have) is to Mage age the 
ron, 161. Feoffee, &c. and to expreſs the Certainty of the Eſtate, which the 
2 #5 23s -Party i is to have, for what Time, and to what Uſe. And it ſome- 
8 Rep. 56, times Naliſes che Eſtate, ſo that the General Implication, of the 
2 "Os Eſtate, which by Conſtruction of Law paſſes in the Premiſſes, by the 
10, 2. & b. Habendum may be Controll d; but not if the Eſtate is Expreſſed in 
_ 252 the Premiſſes. As if a Man by Deed gives Lands by the Premiſſes 
. 15% to One and His Heirs, Habendum to Him for Life; this Habendum 

k is void, becauſe Repygnant to what is expreſſed ; not if the Haben- 
dum had been to the Heirs of His © rp But if the Eſtate had 
only been Vnplied in the Premiſſes, as if A. grants a Rent to B. ge- 
— * in the Premiſſes, the ſame by Implication and Conſtiuction 
of Law is an Eſtate for Life; yet an Habendum for Years is Good, 
and ſhall Quality the Generality and Implication, of Law in the Pre- 
miſſes. It is required of the Hohendum, to. compriſe and include 
the Premiſſes » — it muſt be conſiſtent with that which was there 

d. If it is not, the ent Eſtate given by the Premiſſes 
fl ſtand, and the Eſtate | the Habendum ſhall be void. Note 
therefore the Difference betwixt a an Eſtate, Implied: in the \Premilſes, 


an 1 and a Fee-ſim ple WON je when the Deed at 
firſt doth c_—_ ſpecial Words and afterwards concludes. in Gene- 

\. > - ral Words; th Words, as well General as Special, ſhall. ſtand. 

© 1-Taſt. 6. a. The — th (Tp bold), at this Day, where the Fee-ſimple 

2 Inſt. 66, 67, palſeh, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 

os — and Services, as the Feoffor held. For ſince the Statute. of the 

18 Ed. 1. ( Entituled. LNuia Emptores Terrarum, and Ex pounded 

2 Taft. 66, 67, 500, &c.) no One can convey Lands in my Hold 
of imſelf, except the King. Before the Statute the Tenendum was 
uſually from the Feoffor and His Heirs, and not of the Chief Lord 
of the Fee; whereby Lords loſt their Eſcheats, Forfeitures, Sc. 
This Statute therefore does not extend to a Gift. i in Tail; for the 
wy ſhall hold of the Donor, [See Of Frankalmoign, chap. 2. 
ante 

1 Inſt. 47.2. 4, The 1 is that Clauſe. i in the Deed, which Reſerveth 

142D. 1434 of Previdet lame wm Reb to the Canter, Se. * Rent, Suit, 


Or 
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or Service, Oc. and is ofyally made by the Words Yieldipg, Paying, ; 
Doing, Reſerving, Finding, Ge. An * Exception: is always of Port 1 Inft. 47.2. 
of the Thing granted in General, and of a Thing in Being. [See Of 
the Pramiſſes, antea.] But a Reſervation is always of a Thing not 
in Being, and is newly created out of the Lands or Tenements De- 
miſed ; tho' Exception and Reſervation are ſometimes uſed promiſ- 
cuouſiy. The Leſſor cannot Referve to any other but Himſelf; » Inf. 143. b. 
but ſome do hold, That it is otherwiſe. in the Caſe of the King. 
Neither can He Reſerve to Himſelf Parcel of the annual Profits I Inſt. 142.4. 
themſelves, as to Reſerve the Veſture or Herbage of \ the Land, Se. 
for that would be Repugnant to the Grant. 
If a Man in the Month of February, makes a Leaſe for Yea Res 
ſerving an yearly Rent payable at Michaelmas and Lach- Day du- 


ring the Term; the Law, (in this Caſe of a Reſervation). will! Mar- n 


that the Words, that the Grant may take Effect, that the Rent may 
be paid yearly during the Term,  (vis.) at Lagy-Day and Michael- 
mas. [See Payment of Rent, chap. 2. fupra.] '_. 

Antiently k Reſervations were for the moſt Part in Victuals; as 
Corn, Pleſh, Fiſh, &c, But about the Reign of H. 1. the Reſerva- 
tion of Victuals was changed into Ready Money:: 

The Proper Place for a Reſervation is after the Limitation of all 
the Eſtates. 133 

Next to the Readendum, the Re-entry, Nomine rens, and Clauſe. 
of Diforeſs. may be inſerted i in the Deed. 

F. A Marranty is a Covenant Real annexed 95 Te by or 1 Inf. 5644. 
ments, whereby the Bargainor or Seller, &c. and his Heirs are bound 

to. warrant and ſecure the ſame to the Pang or Buyer, &c. and 

His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and 

either upon Voucher, or by Judgment in a Writ of Warrantia 

Charte, to yield Other Lands and Tenements to the Value of Thoſe, 

that ſhall be Evicted by a former Title. Warranties are favoured 

in Law, being Part of a Man's Aſſurance. The Wo d f Warran-. f Lit. 733. 
tiav (or Warrant, in Engliſe) maketh the Water and is the, = * 
Cauſe of it; and it cannot be expreſſed by any other Wo =" 
endo, &c, But this is to be underſtood of a Warranty annexed to a 

Freehold. or Inheritance, Corporeal or Incorporeal. Tho' it is not 
Expreſſed to whom the Warranty ſhall Extend, yet the Law. gives 
the "Benefit of it to the Feoffee. The Feoffor tnay by expreſs Words 
warrant the Land for the Life of the Feoffee or of the Feoffor. But 

the Recovery in Value ſhall be in Fee. The Words Grant, De- 

miſe, &c; do make a Warranty in Law, if ſpoken of Chattels Real, 

But Promiſes or Contracts annexed to Chartdls Real or Perſonal are 

not included in the aforeſaid Definition. A Marranty, which is a 

Covenant Real, bindeth to yield Lands in * Recompence. A Cove- * Int. 10. b. 


nant annexed to Land yieldeth only Damages. And tho' b $028. . 


384. b. 385.4. 


Civil Law every One is bound, to Warrant the Thing He ſells, tho“ 389. a. 


there be no expreſs Warranty; yet by the Common Law He is not 

bound, unleſs there be a Warranty in Deed at the ** of the Sale, 

or in Law. [See Afton of Deceit, Book 4. chop. ende d 
Of Warranties annexed to Freeholds and I — ſome are 


Warranties in. Deed, ſome in Law. 1. A Warranty | in > Deed is 1nd. 384-2 


an expreſs Warranty by the Word Farrantizo. 2. Warranties in 386. a. 
Low are thoſe, which are Created: by other Words; 3 as Dedi, Sc. 7 Inf. 269, 


is py A $1. 


rd, As De- 4 Rep. Lo. . 
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© 4 Wartanty in Law 46 the Feoffes' and No He doing the Lite" 
of the Feoffor, but not in the King's Caſe. Tlfey are called War- 
nabties in Law; becavſe in Jodgittent of Daw They amount to 1 
Watranty withoar'the Word Warranmizs. [Sec the 4 Ed. 1. thaþ: 6:] 
+ implies à Watranty in Ba, even in dhe 


Alſo this Word Exchavg 
Caſe of the King. Warranty in Daw and Aſſets in fone Caſes are 


2 00d Bar, It binds/'the Heirs of Hit! that made it, in many Caſes,” 
> not named; which an Expreſs Wartafity cannot.” See Of 
Agi, Tit. Cobendiit, fra.) 80 4 Watranty in Law ma be bx 
. But an Ex pres Warranty Aanot be created b Will. 
Again, Wan are eithet General, (ia One and His 
Heirs to Ahothef and bis Hits ol Particular, 164 reſtranied to a 
certain Perſon. q 105A Y no aten 
iE % © "Warranties MV ate Linc! ce or Cottitnenein; by Dif 
Mn $00.2, eln 1. Lineul Warranty n 4 Coed Ref; Where 4 Mam 
„b. (either as Owner, or that thight have wei the Land, and from 
384. b. whom his Heir Lineal or Collateral might by Poſſibiity bave Claim d 
| 386.2. as Heir) bindeth' Himſelf and His Heirs bis Heed to —— 
| and Dieth;- and the Warranty 46th De tothe Heir, 
bind His Heirs, otherwiſe the Eke are not "Bands" And the 1 hon 
this is called' Eitical Watranty, is not betauſe that muſt deſcend 
upon the Lineal Heir, but becauſe if there had been no ſueh Heed 
of Allenation with Warranty, the Right of the Tentments,” and the 
very Lands had Deſcended to th& Heir of Him, ' that made the War- 
tui. ranty either Linedlly er Collaterdlly.” > Ligesl Watranty deth Bind 
3 , the Right of a Pee. e. It doch not bind tlie Right of dm Eſtate- 
nt tlg fol that is Neſtrained by n 2. or the 14 Bd. 1: De Duni 
Conti tim bir. But 4 Libelt Wartanty Abd APHY is i Bar & ths 


Int. 374.b. Right in Tail, and B fot teftfaiti&d'Þy the Eid AG. Aſens ſignity 


here {ficient by Deſcegt, ot Lands of cal Valde at lesſt by De- 
ſtcent, hot by Purchaſe or Gift. It muſt allo be Aﬀets in Feel Hm8ple, 
l and deſcend to the Heir of the fine Anbeſtor, tat müde the“ War- 
ops -.ranty: Warranty Lineal or Colateral geſcenderh al Ways to the Heir 
Lp at Common Law, aud bindeth the Heir. But the Iſſue cannot 
73% . be Bonnd by expres Warranty, if the Abceſtof is ngt Boufd in his 
376. CY ' *Lifettime: T erefore. an expreſs Warfanty by Vi cannet Bind. 
336. b. 2, "Colateral Wattanty is where thE Party, 6 hem the Warrkr- 
"A. elke, cannot convey the Title, Which Te Hath in- the Kknd, 
88. 2 & b floh him that was the Maket of the Wafränty, or Inde äs he is 
Lit. 76, His Heir, inaftnuch as He that maketh the Würranty, is Cenfftetal 
$95 Ale, th the Title of the Tenenients: Thus for #1 Prample; If Tenant 
83. in Tuib diſcontinues the Tail; (i. . e the Lands, and thertby 
Lie, © gives away the Foſſeſllon,) [Sec Boot 4. Jand bath Hive and 
Toft $134 . Dieth, 'and- the Uncle of the Ihe, Hübe NON to the Land en- 
374-b. *",. tailed, Releaſts to the Difcontintee (or 5 Hint to whom the Poſ- 
ſeeſnon ig given way) With Wattanty, and Piech Without Thos, this 
is 4 Collateral Watranty ts che TAME in Tail,” and bindeth his Right 

without Aſſets; becauſe the Warratity' Beſcendech upen the. Tie, 

that cannot hee Title to the Entail' from his Uncle. Thls was 

fuffered, becauſe the Lad preſtimed, That ce Uncle would / fiot diſ- 

v2; Tt inherit the Lawfül Heir * his vr Blogd' 1 ReGthpene ce 
© ** ſome other Way. Collateral Warranty binds tlie Right of an Eftate 
5. in Fee ef Tüll with bf witkrout Aſſets; for it is not Reſtrainect by 
17 * I the 


- * 


C of aur 2 Evetind. 


the” 13 = 1. 'De > Donis Conditionllibus, tho“ a 2 Len Wang * oy 
without Aﬀets i is reftrained, as aforeſaid. But, N * 5 Bo 


2 the 4 & 5 Ang. ckypi 16. All Collateral Whbranfiee ( fact 

the" fir B ay of” Trinity-Term 170 f. Landi, &c. by any Anz 
ceſtor, abb has no Eftate of Hiber ener in Poe ehen * e 
all be 9919 eint the Hei an 08 = 


'* Yall, '2 339 . 
* 3 : < * 


1 + Tis fri 


How hrard and dnreiſonable ſoever Collateral „ e 
yet there is no Room for a Court of ity to relieve wp a way 0s 
lateral Warranty created before St. 4 A. c. 16. . temp. Ld. Talbot 
2 x} Q1 .9 | 10 2% 

10 1 is a Maxim in Law * That no Warranty that Sue to 1 DIY 967 
any Eſtate of Frechold ot Inheritance, which is in eſe in Foſſefhon, 9 4 1 51 
Reverſion or Remainder (and not Diſplaced and put to a Right) x 
before or at the Time of the Warranty made, "tho' afterwards at ts 84 
Time of the Deſcent of the Warranty the Eſtate of F reehold of In- 727 
heritanee is deveſted and diſplaced: e 1 4 

3. Warranty by Diſſeiſin is where | one, that tath n no Right to eue 
enter upon the Freehold of another, entereth, and cotiveyeth i it away, 3 
with Warranty. It is called a Warranty that Commenceth by 2 Lit. 698, 
Dilſeiſin, becauſe Regularly the Conveyance, 'whereunto the War- 7%, 66. b. 
ranty is annexed, -d6th work a Diſſeifin.” As when Leſſee for Years, $67.4. 291 
or at Will, or Tenant by Elegit, by Statute-Merchant, or by Sta- 
tute-Staple, makes a Feoffment with Warranty, c. Or if one en- 
ters into Lands, to which He has no Title, NF preſently makes a 
Feoffment with Warranty, This Warratity' Commences by Diſfcifin, 

But it barreth not. [See Of a Diſſeiſin, chap." 4. pot. 

* Warranty may be annexed to any Conveyance of ande; Tene⸗ A 5 Inſt. 371. 
ments, or Hereditarhents, as upon Fines, Feoffinents, Gifts, Gr. 
Releaſes and Confirmations, made to the Tenant of the Land. 
do He that” makes the Releaſe of Confirmation hath no Right to 
the Land,” Ge. Bot Wer 2 4 BY 4 50 


IT 


By the 4&5 An: chop P. i6, "Al — ice ae Fr Dus 
of © Trinity-Term, A. D. A Je by Tenant for Life of Lands, Tens- 
ments or. "Hereditamantl ame De eſcending to any Perſon in Re. 
verſion or Remainder, ſhall be . [See the Statute of Glouceſter, 
6 Ed. 1. chap. 3. and the Expoſition thereof, 1 Inf. 55. a & b. 
366. a. 13 Ed. 1. chap. 2. 11 H. 7. chap. T3 


-Warratties'i are Pleadable only: to Real Actions, as it | Recoveries, | 
Nel See Of Ack ions, Booł 4. chap. 4. 

6. A Covenant is an Agreement made by Deed in Writing by the Tz 
Conſent of two or more} to Do or not to Do. The Words of Cove- ZN 
nanting ate, do Covenant, Grant, Promiſe and Agree, &c. the! there T 
needs no great Exactneſs in the Words, to make a Covenant. {See 93 
the 6 Ann. chap. 35.] For if Words of Condition and Words of © 
Covenant are coupled together in the ſame Sentence, as Provided al. 
ways and it is Covenanted, &c. in ſuch Caſe the Wotds ey be con- * :Inft. 203 b. 
6 a Condition and a pd too. 1 


1 


- * „ 
k « v * * - ax © a © * «+» * «4 p * - 
* 92 . Wt Shack. mers 
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An inſtisute g be Boqkilt. 
(4369.95. .».A.Corenant, i eihes Excl in the Dead ar-Inpliedby Lag 
5 — 1 By the Words de Demiſe and Grant, the Law goth Impiyand, 1 
on the Leſſor's Part, that the Leſſee ſhall quietly Enjoy againſt all 
n dyripg.the. Life of the;Lefſor.., And this Covenagh in 

Created by: pr, (Gal go to the. Afignee, of the Ferm. 

den Exprels. Covanagt id, Ded for.quiet-Enjoy- 


5 Rep. 80. a 
ment, Han when gh ovenant ſhall be governed, by.it... Ag. Ee 


Covenant is ate Real, whereby a Man obligeth Himſelf to paſs 

Lands, to Levy: a Fine, Sc, or Perſanal, where, a Man Qoyeoapts 

with another to þyjld ag Houſe, to x our. Timber, Gg. A Co- 

vena alſo may be in the Affirmative ar Negatine, Executed, i. 6. 

already Done, or Executory, i. e. to be Done hereafter. 2 
. aas Covenants, may) extend. to figs; in Dead, os An ip. Law. 
10 7 : * An.Affignee. i in Deed is a Perſon, appointed; at When. the, Eęſſes of a 
1 Roll. Abr 1 Alligus the fame to Angther,, An Aſſiggeg in Loe is He whom 
1 Tow makes:;. as an Executor is ſuch an Aſſignee to the Teſtator, 
— ang an Administrator 40 ag Injeltate. And Note, That when a Caye- 
2 Cro. 125. nant doth extend to a Thing in Being, Parcel gf the Demiſę, the 
5:1 454 « Rent ſhall; go with the Land, and ſhall hind. the Aſſigner, tho 
2 5 not named, ar, bound hy Expreſs Words; as to Repair the 
Neuf 6 Ge But, if the Covenant dath, Coneern a Thing, which 

5 Ws pot in Being at the Time of the; Demiſe, made; the Covenan- 
= 1 tor, His Exeoutary or Adminiſtrators ſþall be bound,” but an Aflignee 
>: pal | ogt- be hound; & t maky a New Wall, Sc. ppon Part of the 
CN. „For the Low will not annex. the Covenant to a 

Thing chat bath, 90 Bring.” But if a Leſſeg dath covenant for Him- 

ſelß! a 71 E becauſa the 

Aſſignee ſhall Have, the Benefit of it. Vet though the Covenant is 

: erk Exꝑipſs s for One and his Afbgns,, if the Thing; to be dang/doth 

not Concern .the:;Fhing Demiſcd, chere the Aſſignee ſhall not be 

charged zs if the. Leffee, Govgnams for Himlelf and His Afligns; to 


build a Houſe non ther Land of the Leſſor, which is ng Paycel of 
the Land Demiſed; or to pay a Collateral Suma;to the Leſſor, or to 


a Stranger, 5 80 if in a Demiſe of Sheep or other Perſonal Things, 
ther nes.\for Him and Mis Aſſigne, e deliver them up 
Wende End lot e Term, and the Leſſee Aſſigus them over d 95 
— 57 talk nat, be. bound; For it is but a Perſonal Contract. 

ore im Spencer” One, 5 Rep. 16. Where the ¶ ligne ſha At | 

vt naming Him, and. a pg rwhere He ſhall nal by 
— tho' He 1s expreſly LEE. cath : cf 

45 Rep. 17. The 4 Executors and Adminiſtrators of Aſſigns, and the Heirs of 


r Inſt. 384. b. Aſſigns, and Afligns of, Aſſigns 3 and Aſſigus of Heirs are within 
385. a, this Word Aſſigns. [See Of a Deputy,. Wals Mee, abap. * | Japros 
and See of an rAſfignment, infra: 

* 1 Roll. Abr. e. There are fog Covenants, of which node ſhall have the Ad- 
2 Dany, Abr. Stage but Ihe. Patty and Nis Heirs. .Covenants af Inheritance ſhall 
235. Ii. Keſtend, to the Tei (ig.) uch as are Knit to the Eſtate; otherwiſe 
F_l i — in, Groſs, which ga xo the Executors, &c. 

17. «1: Covenants; made by. Peed. * Pall arę as Effectual, as thoſe. made 

un: 1» by-Peed Jodeniety is Ben bar a ee den. „ ba 7 
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Qui ſentit commodum PER debet et onus, 5 Rep. 24. 2 Inſt, 489. 
4 Nui ſentit onus, ſentire debet et commodun, '- 1, Rep. 99. 
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forced to Vary EPs e 0 1 


"ga * * Die on of the the q SPL Ge 711 
e 5 NING = 
So, Stamp. {Fs 7d A * and ul tio af ne 
e 
Law, 25 well a ft 7 ATE, 725 ©, 0 | 
3, c hs 10, and of Aion of, Covenant, By OM 1 5 = 
dere may be Articles of 4 155 or 9 fon 50 
155 10 NT y:Mutyal, 15 80 ogal FN "lh 
rformed by the artics, ap ood, if in 7 = 
Se and 8 ed ly th Por, bout | as d Res 0. al 


1 8 vs ale ail 10 2210” 1609; * eee 
1 © e . 34. ndert i ng Giaoters, of To 2 997 

Wh 615 antages Covenants. to wg W G by d aan wr 921 
85 alſ LG and Tie N W J en 2 n re 
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F; Aa Ebocndlit Is abi in besen thereof, * or i imps A 
t is void. 3 f "ns g 
If no 1 is limit 6d" for Doing g of A ae Jö c in 


"3 ofi 


Reaſonable Tim 77 1 n. wo ? wn bis VI 
1 b Plowd, £85; 
and 980 5 1 en mail ti ih Ervin 1455 75 
dete Joe by his ümſelf to m a Oo) e's ber. af. 
nant, it is a B. Breach f own) | N 50 Hu td pet eon 2 | 


' 4 Yvery N ell t to be 'Diffoty Matt N 4-7 
of as high Nature, 'as'i im im 251 Ave n Wt 
7. Condition 15 inks Sufperli age of 5 e 6f 9 


a ſomething a Gan wo 16010 
be. A Oncken an 95 1 to 1 1 fit es Ts lity bn *1Inft.201. a. 
by him that e te, Intereſt 6 or Righ * ne, 


the Eſtate Granted'r Defeated! Enlafget 1 8 0 
uncertain Event) as 5 be ei ies 058 e bing Ele 
upon Conditiani, wit, ” Fhap. 1. 90 0110 ; 8 1000 nA 2 
3; ondition ths! 55 in "Deed r in La. . 
onditions in A may 4 xprefied by A Work (0 fs) m PL 
eee. 1 1 hap Er. But ' theſe Vd 4 8 Re a 


an, To fey, 8, the, Effect, &. are ng Words of TS pm 10 10 4 12. 
Feoffments an ce in t | Cale f A Common Per n 1 Inſt. 204.8. 
2 1 0 0 «© YU Bae 1 Vas Js | £172: Jaz b. 
_ : * 515 25 338? JF! 1 9192 W 21 22 4 41 j4 1043! DOC. #. R VI . Ga 

© Nihil tam conveniens eft 1 æguitati, mne diſſolvi eo ligamine quo 11. 

2 Rep. 26. 6 Rep. 43. 4 Inſt. 28, 122. '= 

* Conditio eſt cum quid in caſum incertum, gui 4 oh bs 2 aut non ft con- 

| fertur. I Inſt. zor; 1 | Te. No IRE IG 2 
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3 "of Hiſt} e's Ye 3 Boot I 
Cale 7 7 Ig TR: ing ſuch Word de Ereate 4 ngo; 4 nd, T6 it it is in 


1 


Ce of a Will. And for avoiding 'a Leaſe for Pets, Pretiſe Words 

of Coridition are not ſo Kah uired, 45 in the Caſe of Ftee- 

hold; for a Leaſe for Years 1s but. . aun which if under 7 85 

Als tray begin by Words, and be Aiflolved b Words. 8 7 29 

2. hab. J. Therefore if One makes a Leaſe 245 ally by 

Deed; in ch ay a ee 17 bes Leſſee. b 415 WH 
if of Forfeiture of t / en, or the e heſe 

. t LE: 4 Sau A e 


0 0 20. Agaip, of >nditions i in Deed, ſome ate in the Armand, and 
9 * ſome in the Negative, and. ſome in the Affirmative whi imply a 


Negative, as Behind and Unpaid impl a Non- payment. \ Condi- 
bY 
Lit * 601 That the Tepant in Tail, * nor bis 


is Heirs, 17 70 not Alien, Tc, 
1 double Negative; and yet it ſhall not be Co 


rued to be an Af. 


b. 4g. b. firmative. For in Law Grammatical Conſtruction is not always to 

be followed. Some Conditions make the Eſtate whereunto they are 
annexed Yojidable by Entry or Claim, and ſome make the Eftite 
« Rep. 72. Void 3þſo fatto, without Entry or Claim. Provided always, and 
I * 203. b. it is Covenanted, &c. is 4 Condition by Forte of the Prov, and. 2 
10% 202 Covenant by Force of the other Words. Yet ſometimes à P. Troviſe 


202, 203. 


3 Cro.128, ſhall amount to a Covenant, and ſometimes it ſhall be taken for a Li- 
_ mitation Or. Qualifitation, ſornetimes for an Exception, 1 Wen, 
* 2Rep. 70, and Explanation. * A Proviſo makes à Condition, if it does not 
4 46. depend upon another Sentence, and if the Proviſo is the Word of the 


Iſt. 
3 Feoffor, Donor, Leſſor, c.) and if it is en, to epforge the 
therwiſe it may be a 


Feoffee, Donee, Leſſee, &c. to do an A 
t. A Proviſo, that would, take away the whole Effect of 
4 Grant, is void; and ſo is a Proviſo, that is Repugnant to, the Ex- 
preſs Words of: the Grant, And if a Preuiſo is good at firſt; and after- 
wards it happens, that there is no'other Remedy, but that which, was 
* 10 Rep. , reſtrain'd, it ſhall, be bad notwithſtanding the Reftraint. A; Limi- 


1 luft. 204. 4. Llation or Qualification is by ſuch, We a as, Durante Vitd, Durante 


234.b,.235.4. J. iduitate, Dum ſola: & caſia His 'rxerit, Dummodo, Quamdin, Donec, 
5 Rep. 91. Quouſque, Uſque ad, Tam Diu, &c. and are  Improperly called Con- 
>  » ditions. For a Liepitation ſhall always determine an Eſtate. without 
Plowd. 412. Entry, or Claim, which a Condition doth, not. The Cauſe i is the 
* = 8 ar . of the Grant, which ſometimes amounts to a Con- 
Hob. 41. dition, and ſometimes, not. 1. 05 (as in the Grant of an Annuity, 
pero confilio, &,) ſhewing the; Capſe of the Grant, 5 to a 
Condition. But in 2.Feoffment c or Leaſe for Liſe, Pro Caufilio, c. 
is the Conſideration, and does not amount to a a and the 
Reaſon of the Difference is, becauſe the State of the Land is ted, 
and the Annuity Executory; or to be Executed hereafter.. 
17 Rep. 1. Conditions in Deed may be e into Conditions & Prece- 
air. (ent, which muſt be 3 ES before the. Eſtate can take Effect, 
1 Roll. Abr. and Conditions Subſequent to the Elite, LI to be Executed. af- 
: Waal ter it. e 
4.908 i 1 ad Condition regularly ſhould follow. the. Hohyndum WSJ 
- But the Law hath not appointed any Place in a Deed proper or pe- 
culiar to a Condition. Its Place is where the Parties pleaſe. 
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obs thelz a H. . 2 24. Where Grantees may take Adiantage.of 


* Hig] # 
Cuinditiums Broken. K Til 40 01:5 A Yy 511. 5618 811 it} a7 J. ut 128 fab r 
2. A Condition in Low is that which the Law. implieth wichour Is 374, 3 
expreſs Words; and it may bed either by the mon Lau or by 379%: 1 

Statute, Where an Action or Entry is given. of agg br p 
[Sta Of Eſtates upon Condition, ante, cbapi 1. Acceptance bf Rent $ Rep "44. * 
and Of Offices, chap. 2. ante. And how Eſtates in Land, Cc. may 


be Forfeited and Loft, by Alienation of particular Tenant and Mort- 
main, by Waſte, abap. 4. pe. an 
Conditions may be annexed to Lands of Inhititance, "for Life or 
N to Cans, Chattels Perſonal, Ea Fexlemal . 

nn 201 | n ic ae to, Pa 
f * il 


RULES Clcrrnlns conpretone” 


Corus created by the Party are Þ Odious,. for that the 5 br Inſt. 21844. 
feat Eſtates where Right is favoured, _ Th b. 274.b. 
Tho Conditions are not Favoured, IF they are oor always. to e 1 
be taken Literally. „ 8 Rep. 97. 
The © Words of a Condition ſhall be taken; out. of their. proper d 213.2, 


Senſe, to ſupport an Eſtate, G c. 


* 


Conditions Repugnant to the Eſtate, or HT”. are 3 | 7 1 Inſt. 206. B. 
If an Impoſſible Condition is Precedent, no Eſtate is made. But, try»? _ 


An Impoſſible Condition Subſequent to an Eſtate, makes it Ab- 4. & b. 

ſolute. a | 
* Where the Condition (the 8 of which. was [ poffible) © 

becometh Impoſlible to be performed by the Act of God, as * Death, 0 

Ec, the State of a Feoffee ſhall not be avoided; for being ſettled in 

Him, It cannot be Defeated but by Performance of the Condition; 

But in the Caſe of a Recognizance or Bond with ſuch a Condition, 

the Recognizance or Obligation is ſaved. For they transfer no Ta- 

tereſt: ; but, only give a Right of Action upon Neertz whereas there . 

is no Default in the Conuſor or Obligor. | 

s Regularly what is F by Law, may | be prohibited by 5 ital. 223 .b. 

Condition. 

| Words make a Condixion in a 1 Will that make ng Contidan in © Inft.204.a: 

a Deed. a 236. a. & b. 

No Man ſhall . Advantag e of a "Condition bergen, but He 

chat is Party or Privy in the ot [See 32 H. $, has. 3 41 i Dr. & Stud. 


If one is the“ Cauſe that a Condition cannot be performed, "Eon 2. 
ſhalt not take Advantage . for. the Non-performance TT 
A Condition l againſt Law is void: Therefore; . ng 7! 


A Feoffment upon Condition; to do a Thing t at is n Molum 1 17 
makes the Eſtate Abſolute, and the Condition old, But a 2 — 
with ſuch a Condition is void. 

When the Thing to be done, or not to be done. i8 ls againſt 5 
G00 Rule of LAT, the Condition, | Ng only W 100 * Bond 
0 * i rg; 


- 
* a * Ll . T i 1 ; Ta * $134 "i 
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d * Conditia l totes —— benigne nde ne — wah 
oft inter pretanda. Odigſa autem que flatum, 1 82 Aricte ſecundum N ond: 
prietatem eft accipienda, T Inft, 218. a. 8 Rep. o: 

* Actus Dei nemini facit injuriam. I Inſt. 206, a. & b. 


— — 
246 => Bine the Book II. 
po A Fvoffment in Fee upon 


Condition not do Alien, the Eftite 
l — 223. ig Abſolute, and the Condition void. But a Bond nut t Mlien is 
Tn. Good, for ile may Alien, if He will fortek dis Bond, A Feaffinent 
4 40, not to Alien fot a Particular Ty 2 or to a men e 110 


le 461; 363. Good. ? 1111.3 30 O 2H 
The King may Grant Lands in Fee wipes Condition not wo Alien, 
and the Condition is Good. * MOD 3; 


A Gift in Tail made upon Dundee, That the Doch Gt all 
not Alien againſt the Statute of Weſt; 2. De Donis, of to/wark-a 
Diſcontinuance of the n enn 10 Good, _ Of N 
Book 2. chap, I Jas 1 

A Leſſor in Reſpect of the e may by Condition Reſtttin 
| His Leſſee * Aliening with Licenſe. Vet when the Leſſor does 


Licenſe; 0 il of the Pr rm, 
which is A To 7 252 is Wend er 22 
Diſpenſed with all Alienations be made afterwards, 

* 378. A Condition Implied by Lato to be annexed to any Thing, 1s as 

234 as 2 55S; - ſtrong, as if the Condition were made by expreſs Words in Writing, 

He. 57% Al Grants of Offices are {abject to this Condition in Law, That 

2754 f b the Grantees duly Execute Them. 

1. All Conditions in Law requiting Skill and Confidence: bind In- 
fants and Feme Coverts, as well as Conditions in Deed. But Thole 
tber do not require Skill and Confidence, whether, Common Law 
or 1 do not abſolutel) rer a Forſcitate of e Eftate, Except 
in Waſte. 

« rInft.233.b. * Regularly He that taketh an 1 FP) a Condition in Law, 

9 8 thall take the Land with ſuch Charge as He finds it. 

* rInſt.298.b. -' Sometimes Conditions art to be performed in Convetictit Time, 

a a of fene upon Requeſt, ſometimes during the Life of a Party, -if 

29. le js not haſtened by Requeſt. [See Of Obligations, infru. !] 

6 Rep. 39, + A Condition may be * Apportioned or Divided by AQ of Lew, 

Folks os 300 By the Act of the Leſee. 

1 Lit. 365. None ſhall by Plea Defeat any Eſtate of * Freehold up 

4b. 225 4 tian, unleſs He ſheweth the Condition in Writing. | 
| Chattels Real, [But ſee 29 Car. 2. chap. 3.]. and Perſonal. 

d i Inſt, 218. "= Regularly He that will take Advantage of a Condition, - II 

ter if He can. If He cannot, He muſt Claim. For's Freehold, 
whether It lie in Grant or Livery, cannot ceaſe by Condition with- 
out Entry or Claim; tho? the ords are, Provided that Y He does 

TY pa, The Eftate hall ceaſe and be void. 
Lit. 374. e that taketh by 15 Remainder, 18 bound by the Conditions i in a 
a 230. b. Deed, tho He does not ſeal. it, But by Special Limitation They 


Cobdi- 
ic of 


231. a. 


may not Extend to Him. 

* 1 Ind. 6. a. 3. * The Date of the Deed is the Defeription of the Time; i in 
which the Deed is made. | 
ep.6. A Deed is Good, tho' it ve no Date of the Day or Place, 
12 46. b [= te Of Obligations, infa. or if the Date is miſtaken, or if it be 
ted at one Mime and Sealed and Pelivered at another, or thoꝰ it 
bath an Impo ſüble Date, as the zoth of February, Sc. But He 
that doth lead ſuch a Deed without any Date, or with ſuch an 
Impoible Pare, -muſt fet forth-in-His Pleading the Time, Wheyr it 
was Delivered. If a Leaſe for Years be'\omade by Indenture, bear- 
ing Date the 26th of May; N we PE a for. en 
59% ne ears 
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— the) Date {Quere;Þ: &r From thei Day e my 5 Rep. 1,94- 
all begin om the zyth of AMay.'. If the Leafe; bears Date the 26ils; Inf. . 
of May, To Have and to Hold from the Making thefdof, or (fro Contr. 1 Roll. 
Hence 15. it * hs on the Day on which it was Delivered/ 3 349, 
But every Deed ſhall be intended, tb bb Noll Abr. 

— On —_ » Day. it... bears Date, unleſs the conttary 520. 
is-proved... But if a Deed is Natel at Four a- clock in the Afeett - 135» 
dvon oh the 20iti of June; the àvhole Day is to be taken in! For z. = 388. 
the.Law ii this Computation doth Reject ah Fractions and Divi- 3 Lev. 438. 
fons of a Day for the:Invertdinty. [Sec Age, Book 1. chap. 17 Aud 74% (Mi 
for an Account of a Day, Month, and Year, 1 Iiſt. B)-« Rep. 1. 
As td the Pure, IF it bears Date at a Place * the W It is 
Good, by Averting, that the Place, mentioned in the Deed, is in 
Ooonty in Hrgland. For here the Place is not Traverfable. 

if this is not: Avetr'd, and it appears, that It was Dated: be- 
yond Sea, It is otherwiſe, and the Deed cannot be Tried. "_e Of 
an Obligation, r.! 

9. The Sealisg is epa in theſe Words, (vis, J © In Wit-* 1 Int. 6. a. 
neſs whereof I have ſat my Seal. Tho' if thoſs Words are wanting, n 
the Sealing of the Deed is ſufficient. p 

The Seal is the Eſſential Part of the Deed, | 1. a Writing! aner 1-4 
Sealed, it cannot be a Deed, If the © Print of the Seal be utterly *© bony 166, 
Defaced, the Deed is inſufficient; ſo that it cannot be pleaded, tho Frys 1 
it may be given in Evidence. See of the Privy Signet, Privy Seal. 53 
and Great Seal, Book 4. chap. 1. 

FT beſe are the Orderly and Formal Parts of i Deed ; but all are* i Inſt. 7. a. 
not Eſſential Parts. For if a Ded of Feoffment is without Premi fa 
e, Hubendum, Tenendum, Reddendum, Clauſe of Warranty and 
Date; yet the Decd is Good, For if One by Deed gives Lands to 
Another, and to His Heirs, without ſaying Any thing more, and 
puts his Seal 10 the Deed, and Deller it, and — Livery where 
neceſſary, It iis Good. 

For tho it is never ſo wel} Written ind Sealed, it is of no Porce 
if it it not # Duliurred by the Patty Himſelf, or His Special : 1 Inſt. 35. b. 
Attorney, to the Party Himſelf to whom it is made, or 40 His Reb. 5: 
Uſe, A Delivery (Traditio) is a neceſſary Incident to r 
Deed; and then when it is delivered, it ſhall bind him that de- 

Hvers it, tho Dated beſbre, and cho another Wrote or Sealed * Noy's Max. 

the fare, The Delivery of the Deed may be Ab alutely or Condi- S. 

tionally.” * When you deliver a Deed Abſolutely, Words are not ne- 9 Rep. 137. 

ceffary ; for then a Man that is mute, could not delivet a Deed, If —, * 

is ſufficient, if it is deliver d. And as a Deed may be deliveted 3 

the Party without Words, fo may a Deed be delivered by Words, 

without any Act of Delivery ; as if the Writing Sealed lech up 

the Table, and the Feoffor, &c. faith to the Feoffee, &c. Take 

as my Deed, it is ſufficient Delivery. * In Caſe of the King's Let- * 4 Inſt. 209. 

ters Patents, or of Grants under. the Seal of the Dutchy of Lan- 1 8 

caſter, the Seal! is Matter of Record, and the Deeds need no Deli- = : 

very; Sg the Deed of Corp ration needs n6 Pifivery. The Com- 

mon Seal is perfect without it. When a Deed is delivered Conditi- ' 9 Rep. 137. 

onally, it is s Eee or Scroll) as where One 25 e Abe 
, 25, 2 

I . —————— 
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Seal a Deed, and Deliver it to a Stranger, [as an Eſctow] ——— cer 
tꝗiin Conditions are perfoimed, and then to be delivered to him, to 
whom the Deed is made, to take Effect as his Deed, that ſo deli- 
vered it. For it ſhall have * Relation to that fitſt Delivery. In 
the Delivery of a Deed as an E/crow, you muſt uſe Words, and ſay, 
1 Deliver this @s, my: Eſcrow, to Deliver to the Party as my\Deed,. 
upon Condition that, &c. or to the like Effect. For here a bare Act 
of Delivery to a Stranger without Words ſignifies Nothing. It muſt 
be delivered to a Stranger; for if it is delivered to the Party Him- 
ſelf, it is an Abſolute Delivery; ; tho' — mention it r RPO 


Eſcrow,” 3 6 10” 
If a Deed is Scaled and Delivered, there | is no \ Neceſſity of: Sign- 
ing it, tho? it is uſually done. awairvudsyd boned 


* : Toft, 7. b There muſt be * Witneſſes, to TeRify the Sealing and Delivery of, 
10 Rep. 93. the Deed. Their Names are to be either Undervritten | or Endorſed 
by them. { „ ili * 2 690 etc 

4 Deed may - by * to a * Over, Infant; Seren 

If any Writing be read in any other Form to an Unlearned Man, 
» 2Rep.3.&9. b it ſhall not be His Deed, altho' He Seals and Delivers it. But if 
3 Party, who ſhould deliver the Deed, doth not require it to be 


7 Roll. Abr, read, He ſhall be bound by the Deed, tho' it is penn d againſt his 
28. Meaning. So if one declares the Effect thereof, in . Manner, 


than the Writing doth import, the ſame ſhall not bind the Party 
that Seals and Delivers the Deed, if there is no Oolluion between 
them. * bes 
r Deed is alledged, it n be ene to the Court} That 
2257. . * Þ. the Court may judge, whether there are apt Words, to make a 
5 Rep. 74. Good Contract. And when it is ſhewn to the Court, The Deed 
_ 38. ſhall;remain\in Court all that Term in the Hands of the Cuſtos 
ep. 92. Brevium. But at the End of the Term, if not denied, is to be de- 
livered to the Party. If the Deed is denied, it muſt remain in 
Court, till the Plea is determin'd. Yet if the Deed remains in 
one Court, it may be pleaded in another Court without ſhewing. 
28 [See Par Inrollnent of _ — 1 and n 
infra. * 01 . et 
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3 UCH Conſtruction ſhall be always made of Deeds, That he 
* Rep. 23. Intent of the Parties ſhall take Effect, if the lame by any; Con- 
— I. ſtruction may ſtand with the Rules of Law. RT 
© 1Inft. 42.a. If Words of a Deed have a. double 18 and the One 
183. a. & b. ſtandeth with Law and Right, and the Other is Wrongful and ay 7 


Law, * Intendment which ſtanderh with Law ſhall be. preigerys... 


, «{ 7 2 * 1 
* Relatio of fin, 7 et * intenta pL amen. 3 3 Rep. 28, 29. 2 lat. 59 * | 
4 Beni & faciende fort prog es L ut res | Mages vos quam Pee | 


898 


4 Inſt. 26. a. 183; b. TT 
Verba intentions, non econtra, debent. inſerutre.'. bid. 5 Rep. 94. 1% | „es 
Ferba debent intelligi ut aliquid operentur. 8 * 94. Bacon 18. ; 


Verba accipienda ſunt cum eiu. 4 * 51. 


a et in dubio pelita in ** in digniori et K 412 
6 Rep. 20. 1 7 


TP TAs Nie, 


; 
5 
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The Words of 'a Dev ſhall be taken moſt ſtrongly a againſt Ei d. 36. 3. 
chat doth alledge or pronounce them; unleſs it be in the Cafe'bf the” 12 32 ” 
5 a nn 1 8138 3 

5 Words muſt be underſtood abort to thie N Subject Matter. 8 Rep 4 

Thus have I ſhewn, how one may Purchaſe and Convey by Deed, d: : Rep. 26. 
ſettibg forth the Nature of a Deed, and the ſeveral Orderly and Formal * i Ini. 36. a. 
Parts of it. Now, becauſe every Deed or Inſtrument is not fit to be 
uſed upon all Occahons, I ſhall give fome Account of each Particular 
Deed or Inſtrument, and of their Peculiar Uſe: Therefore; 

Of the ſeveral Sorts of Deeds of IJuſtruments of — | 

Bed br Inftruments, by which Lands paſs from One to Atlas 

a, * Froffment. '' 2. Fine, 3. Recovery. © 4. Indentures to lead 

Uſes of Fines and Recoveries. _ 5, Cen! to and ſeciſed to 
rk 6. Bargain and Sale, 7. Grant. 8. Leaſe. 9. Leaſe ond 
Releaſe.” 10. "Confirmition. 11. Afignment, 12, —— 13. Sur 
render. 1 4. Revocation and New Declaration. 1 5. N tatutes. I 6. Oh- 
ligations. 17. Defeafances. 18. . | 

1. A Peoffment (from Feudum, uſe it is a Gift of the Fee) is 4 Lit. i. 
properly a Conveyance of a Corporeal Fee by Livery and Seiſin. Vet * o " 
ſometimes it is called a Feoffment, when an Eſtate of Freehold Yoth F 
only pals i in that Manner. Theſe Words His Heirs make an Eftate of 
Ioheritance in all Feoffments and Grants, But this Rule hath ſeveral 
Exceptions. [See Of an Eſtate in Fee-fimple, chap. 1. ante.) © 
It is the only Conveyance in Law, that cleareth all Diſſeiſins, 
Abatements, Intruſions, and other wrongful Eſtates, where the Eh: 

try of the Feoffor is Lawful; which a Fine, Recovery, or Ba 
and Sale by Deed Indented and Inroll'd cannot do; becauſe the Test- 
for re- entring to make Livery, recontinues his former Eſtate. *He «+ Lie. ; 5f- 
that maketh the Feoffment is called the Fez br, and He to whom ? Int. 9. 
it is made is called the Feofee. It is made by theſe Words; Have 
Enfeoff*d,, Given, Granted, &c. tho the Conveyance is not alva 
ſo much to be known by the Words of Conveyance, as froth the 
Eſtate and Nature of the Things convey'd. * A Leafe and Reteaſe 1 Inſt. 207.4. 
to a Man and His Heirs amounts to. aF eoffment, if one was bound 
to make a Feoffmeht.” 

There muſt be Livery and Sh! in all Feoffinchts in Pee: made Li. 59. 
cut of a Court of Record, and in all Gifts in Tail, or Leaſes for 
Term ot Life, where a” *Corx real Inheritance or Freehold doth 
paſs; "Which ſhews that a Freehold: cannot be Granted to Com- b 5 Rep. 94. 
mende in Futuro, of at a Day to come. 1 Inſt. 9 a. 
. e and Seifm (0 S Delivery 'of Seiſin) is 4 Solettnlty," used in 1 i Int. 48. a, 
Paſſing or Conveying Freehold Lands and Tenements, by Delivery 
of Seiſin thereof. oſt be of * Corporeal Frecholds, as Houſes, « ; luft. 9. a. 
Lands, Ge. Incorpoxes | paſs by Deed only. [See chap. 2. unte, Tt 4. 
Prinz? Al \Liyery: and Seifin Was invented, That People might have 5 10 * 
Rhvwicdde of the Alteration of Eſtates from Man to Man. It muſt 388, 385 * 
not be made by an Attorney upon the Day on which the Deed is Let. 
date 5 if the Deed is to Have and oF Hold From the Pay of the 

e 86 * mt 6 Are, 
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Verba chartarum” E actipiuntur contra proferentem; loſt; 36. a, 183. A; 
5 Rep. 7. 10 Rep. 59. Bacon 11. r = 
e Verba debent teller MP 4. 9 7 materiam, 1 lad. 36. 3 N 
* Exceptio probat regu OO — 
Exceptio in non exceptis firmat yi ng | 


250 Ee As duftitute of the Hogs II. 


a & Date. For in ſuch; Cale, 1 een Gift or Leaſe for Life, 


the . 
1 Livery is N X Livery 4 in Deed. =. a Livery 


/ EE As D550 hen the Feo keth the Nin 
in „. wery in Deed. is, when the. or taketh the 
Chap e. | ' TE ing c KN 8 


of the Door, Tio Twig of the Land, or a 
* nd} other Thing, th o' it doth n 32 concern the Land, and tene 
dame upon dhe Land to the Feoffee, in the Name of Seiſin of all the 
Land contained in the Deed. This . Deed may be pink 
Words, and ſome ſolemn Act, or hy without any ſolemn A 
- 0 9 55 Feoffee are upon the Land. In all Caſes WI 
then Words may amount 10 4 Livery within the 
Hi ie tal ſhall be 5 ſet forth) when one is off the , much 
(hall it be, when one is upon the 704 * bare Delivery of 
dhe Bel on the Land d may make it a Deed; but 
Livery of Seiſin, un 1 K it is delivered in 


ſhall not amount to 
of Seifin of the 

Land, 1 Seiſin made to one Tray in. Poflefſion js * void. 

But if 1 557 an d Leſſee come upon the Ground, ang. on. + Purpoſe 
to make and take Livery, that Entry veſts no Poſſeſſion until * 
> r Inſt, $2.8. A Man may make a Letter of Attorney, to deliver Seiſin by Force 
5 4 of the Deed. But the Attorney muſt purſue his Warrant; otherwiſe 
oY ms 457 not deliyer Seiſin by | wn of "he Deed : If He do leſs, it is 
or He, that, bath but a bare Authority muſt purſue his Au- 
— 4 If a 12 2 of Attorney is made to Three Conjunctim & 
. Pig to Liyery, and Two make it, the Third bens abſent, 
the Liyery is void. Thus it is for Private Affairs. But for the 
Good of the " Publick,. as the Execution of 72 Ge. there Lou be 
Dy Interpretation. [See Of an Eftate 1 ed 
and Of Jointenants, Hara, chap. 1. 931 (hs of 


E ad 4 74 


17 5 r may be made to 5 Receive Livery 
: Al Abr. ny of Attor Pe muſt be by Þ | not by 2 or W 
8, 9. Mouth; becauſe it concerneth Letter of 1 6085 


. al went that is Pall, though 
the Atto rney is not made Party, but not in an Tndenture, unleſs the 
«Li. 66- Attorney, is made Farty. (Su.) The, Death of dhe Feoffor, Oc. 
b. is a Countermand of an Authority, or of the, Letter of Attorney. 
But not the Death. of a Mayor in the Eph of;a, Mayor and Com- 
monalty; nor of 4. Dean in the Grant of a Dean w 7 Ge. 
For Aggregate 2 75 never die. 2 a Leflay e Li 
cencen a Leſſee for Lite, or Years to Alien, the, 
is no > Countermand of the A 7 For, the 


155 by Ava ith ivery in © 
in View 
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ney) af Daley fe Deed, 1 IM = I ts Ae 


Leſſor 
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dares not go 17. this i is an SE in 11 it i Good Pep Fol 5 
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Feoffor or the Fe o before the Ent ve 
void, 25 is to be he Fran Sote Perſons, Is = " 7 


tions 1 * not; of 1 e ee 91 pag. erfons, We ore doc 


either the 


bintec 7 Th OE 196 114 40 | TG oP 
Ne ns 51 in an Upper Chamber, and d by 
L Lge n h "e 75 ings l e e 
Leaſe for... ears, and [4 Lee Ye ep 177 
coffinent, and Lea Kein to, One, while the, Leite is in 5 
n, and not lenting to He Feoffmept, the 7 9 18 Fett 
doth not give very of the Po Ng althe the coftpr hath 
the Freehold and, e. 175 the IE Hh 1228 85 hat 
neither Wife nor bee (cho He. ah, Fat und, 
the Livety i 14 55 F | 4 1 ts, had beep 
in the Houſe, any of the b an Hi ge Fab 
would have, been f. cient to have preſerved "and, copjaneg! lf 
ſe{on in the Whale. „„ nit — 2 
If ene makes a, Leaſe for Years, Remainder 15 er for Li Lit, 6 
in Tail or in Fee, 7 raul Nee AE 1 
ob i Lam.) 19 the for Years; the MG: pg paſſeth to 
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Livery is r the 
dds 8 7 for Nw oor Ihe Lin on 19 5 * But if , 


th only 4 Trp for 
entergth, befare any Livery of 1 mage 1 Hi wilt is yo 
If one makes 4 F 7 F7 ivered * ig 3Rep * 
in he Nope of All te Bn e al them... . 
* Tho” Lands and Tegements lie in divers Tons in one LY TTY 
* 596.5 iſin made in 1. v fon K Rur in one 
I og t, ande ap 5 Wess 


Bi fin in every Cou 7 
7 le way ** pions A by fai IE: „ Inſt, 10. a. 
or - Tatrpſion into Lands and r ff hs ſyrpation. of 2 


If a Houſe or. Land belo — Gragt of he Office *1 Inſt. 49. a; 


Wach is a Ts 1 555 1 5 1 50. 


Exchange, a Hine y 

render, Teaſt and.; Releaſe; Releaſe and | Wy ts Ls 473 
jo pd Inrol 

12 gives the ale 


Years, or at Wil, Bargain 17 5 Sale 1228 

becauſe the Statute of the 27 H 
the Ufe,) - A Freebold may paſs. 185 . Force of 
Statute, 4 Feoftment, to the Uſe, of the Ben "Fes or, coffe: » or or 
other, applies the, Place of Livery and i; a that Livery a 
Seiſin upon Feoffments is not ſo commonly- formerly; nei- 


ther can Eſtates be S now. * e "and Sen only without 
Wrixing- {See 29 Car. 2. chap. 3 


There Me. h ather Sei ſins, but — da pat. Relate 10 . 1 ae. 189 b. 
as Payment. of Money, before hy 0 fs is 2. e 75 of che 60.3. 3 155. 
Rent, to bring an Action * Gloves 


Sec. in the — of ; Seifin of « Goal 8 
Gift or Bargain and Sale of 85 an Rea, Chattels #4. 125 4 
livery of Six-pence, à Spoon, Cc. is a-yood Seiſin of the. a 


For the Righ Und Randi of the Nature of a. 
or ight er 772 8 py ine, uire - 
1. What is a Fine, 2. How Divided. 1 75 
TW Fine. 4. Of ler Eſtates may 12 b be fe 1. "Bir 
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* The Force and Ea of, A Fine. oF. 
"Avi, OTST HT } 
»:Inft.120.b. 1. A Fine Cheat im properly Glled a T8 ;) an Mitrument 
208 I" of, Record of an Amicable Compoſition or LAs Agreement, made 
2 part, Se... betwixt Parties in Suit, concerning Lan enetnents of eee 
ments, 'by the Conlent or Licence of oh oy 5 or Hl Juſtices in the 
. Court f Common Pleas, or others Authorized, to End Of Cotto. 
verfies between thoſe that. are Par: iet and Privies to the fume, and 
all Srrangers riot Claiming in due Time. It i; is called A Pine, be⸗ 
cauſe it makes 4 Final Ag greement of all Controverſies. The vi- 
lian: call it Tranſat! N 18 De lg mobil. Antjently it 
was a Compofition of a Neal Co But now it is generally 
a feigned Ane 4 Writ N Gr. and fu ppoles'a Con- 
troverſy, where in Reality het is none, te eure he Title that a 
Man hath in His Eſtate àgainft all Men; or to cut off Eitails, and 
with more Certainty to Cony the 5 or Title of Lands, 5 
to wo we W ng either in« Fee-fimple;* Fee- tail, for Life 
Tears; pon alſd a Rent 55 be reſerved; A Concord . 
not be ont em Thing, than what is Gontained in the Writ of 
1 Inſt. 50. a. Covenant. 1 52 a Þ Feoffinent IE d, and goth imply 
in it Livery. and Seifin, as abo vefmention de. 

* 5 Rep. 38, There are © five Patts in every Fine. © 1. An Ori ginal Wiie, uſual- 
8 ly a Writ of Covenant, taken out againſt We Go moſet 2. The 
. . King's Licence; for which He bath a Fine called the King's Silver. 
Cole De" Fi- 3. The Concord it ſeit, the Agteement betyiixt = Parties, how the 
LeQio prima. Land, &c. ſhall paſs, the Ground, of the Fas begins thus, Ex g. 
Concordia Talis, Gc. u Which, if the Kin $ 810 8 is entered, the 
„ Fine is good, tho' the Conuſor Ay after wards. 4. The Note of the 
Pine or Abſtract of the Original Contract, beginning tis, Intel A. 
1 B. & C. utorem gut Deforcientes,” &c. 5. The Foot 

of the Fine, (or the laſt Part of it) which: includeth All, and Begin- 
neth thus, ic % Finalis Concuria, & Se: ſetting forth the Day, 
Fear, and Place, and before whit Juſtices the' Concord was” made. 
Of this there are 4 gs or Indentures made, which is called 

2 125 the Ingroffing of the Fine, 2 For the Fide is ſaid to be Ingtoſſed, 
40% when, The Cc Frographer maketh the Indentutes, and deli Fir 

One to the Buyer, Another to the Seller. 211 To e oft ee 
He who acknowledges the Fine is . The Cogniz6r or Conuſor: 
or Deforceant, 6. e. He that Ca out b Foce) and He to 
"whom the Fine is acknowledged, or levied; is the Plaintiff, called 
the Cognizee. Theſe Terms of Cg or Cognizee come from 
Cognd/to,* which fignifies to Ege, as well as to know,” 
* Weſt. Symb. 2, Fines may be thus © Divided. They ate either Single or 
Sl ..: Double.” A Single Fine that, by which Nothing is-Grited or 


2 0 bar by the Copnizees to the Cognizots, of any of 
7 Fine contain fh a Grant and Render-bäck again, 
Tot 175 2 "Common, e. out of the Land, g of the 
i OQR 2500.9 19 le! at. <1 * 


Terms of the 10 f Sica there are Fou Kinds. T. A Fine Sur Sag 
Law, v. Fine. de Droit come Ceo que il ad de ſon Done, (i. e. upon Ackndiviedg- 


_ Symb. ment of the Right of the Copnizte, as that which'He had of the 
Seck. 20. Gift of the 'Copghizor. It is a fingle'Fine! and admits the Poſſeſſion 
2 K. 513, TY feaſt in Law) of the Lands by Virtue ofa Feoffment or former 


14. bo 
* * 699. 1 Gift 


* — — — 
— — Pp „ rms 7 a * * * 


— WO I 


id. 


Gift of the Cognizqr, and works by, Way, of. Releaſe, a 
2 5 without t WW : ord Heirs, 


JHARG3d » \Laws of: Eng 


izee may preſently enter, 2. 
which is "Do 


% * 
* 4 *5 4 


other, whom the Cognizor is Eine ſhould have the Reverſion. 
12 


Grant away? Eſtates for Life or Vears. And if the Cognizees are » Wel. Symb. 
not in Poſſeſſion, they muſt Enter, or have a Writ, of Habere facias e 


y | : 3 Pk 1 Part 2. 
in the Conuſee; or Executory, to be executed afterwards by Entry, 8e 2, 176; 


Law. [See Of the Force and Effect of Fines, infra.] 2. That with mw * 6, 


7* 88, 90. 


the Eſtate of the Cognizor, But every Fine levied ſhall be intended 
to be with Proclamations, becauſe moſt. Beneficial for the Cognizee; 
the Proclamations being made to Diſtinguiſh it from a Fine at 


— 


| 4+ | | 8. EL ah 
Monks Infar Sect. 35 4 5 
un 6, 7. N. 5 


Admitted, their Fines are r Unavoidable; except in the 
g 2 „ t t e n 122 *. 
* * Kt A . 


— 


— — — — reefs —— — — — — nbd 2.8 
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Caſes of Infancy J and Cavertire. dee infra] If a Bene Covert 
of full Age; me? joins with Her Huſband to Levy a Fine of Her 
* Lit. 669, Lands, ſhe muſt be pfivately examined, Wischer ſhe Parts with 
er 4 the Right in her Land freely, ot by Compulſion* Bat though the is 
43- not Examined, if the Fine is Received and Recorded; it Is Good. 
1 Inft. 353-4. b Perſons Outlaw'd i in Perfonal Actions; or Attainted of Felony and 


: Rel. A7. Treaſon, may be Cognizors, and Levy a Fine, and it is 


12. againſt all Perſons ; except the King or Lord, of whom the Lands 
Mey 4 Kay Holden, Civil 8 as Mayor and Commionalty; may 


Sea. iz, Levy a Fine of Land belonging to their 1 Body: But Biſhops, Deans 
11 Rep. 78. and Chapters, Prebendaries, Parfons, Vicars, Heads and Fellows of 
Colleges, are Reftrained by Statutes, from 20 of Fines of 
their Inheritances to Bind their Succeſſors. [See Leaſes, poft.] 
Tenant in Fee-Simple, in Tail General or Special, Tenant in Re- 
mainder or Reverſion, may Levy a Fine. Tenant for Life may Levy 
a Fine of Lands, &c. which He Holdeth for Life, to Hold to the 
Cognizee for Life of the Tenant for Life, If He Grants a Greater 
Eſtate, it is a Forfeiture. 80 it is of Fines by Tenant in Tail after 
Poſſibility of Iſſue Extinct, Tenant in Dower, Tenant by Courteſy. 
6 # Rep. 77; A Tenant for © Tears cannot a Fine of His Term; nor Tenant 
; Rep. 124. by Copy of Court-Roll of His Eſtate. But where one having a de- 
5 Rep. 10. feaſible Right, and ſuch Leſſee join'd in a Fine, it bound. i VII. 
liams 520. A Tenant in Common, Jointenant, or a Coparcener, 
may Levy a Fine of their Parts. 
* * * 27 All Perſons that may be Grantees, or chat may take by Con- 
Lit.665, 670, tract, may be Cognizees, or Take by Fine, as Infants, Perſons of full 
1 10fl. 353.2. Age, Feme Coverts, Ideots, Lunaticks, Corporations Spiritual or 
Temporal, [See Of Mertmain, ah. 4 4] Men attainted of Felony 
or Treaſon, Men Outlaw'd in onal Actions, Baſtards, &c. but 
not Thoſe that are civilly Dead, as Monks, Sc. An Idfant' or 
Feme Covert Cognizee need not to be Examined, becauſe the Fine 


is ſuppoſed to be for their Benefit. 
Note, That the Cognizor or Coghizee mauſt be ſriſed of a Freehold, . 


be it by Right or Wrong. 
l dee 21 Fac. 1. chap. 26. and Of Recoveries e.! 
4. Of what Things. may a Fine be levied? 
* 5 Rep. 39. © Fines may be Levied u 175 every Writ, by which Land i is De- 
514. manded, or by which. the Land is Char ed, or which in any Sort 


u 4e. doch Concern the. Land At. And Fines may de Lavlel of al 
ect. 25, 50- Things in Being which are Inberitable, whether Ecclefiaftical and 
made Temporal, or Temporal; as of an Advowſon, Rectory, Por- 
tion of Ti „ Ce. Of an Honor, I Barony, Leet, Meſuage, 
Dove-Houſe, Garden, Orchard, Meadow. Paſtur | Wood, 
Underwood, Office, Fiſhing, Wks air, Toll, Waits, + - Ge. 
Rent, Common, a Hundred, Sr. It may be levied 'of 4 Rent- 
Charge, that had no Being before. And as Fines may be. leyied of 
Things in Poſſeſſion, ſo ma they be levied'of'a Remainder or Re- 


* Rep. 50. 18 or of a Rate + nr of a, Poſſibility. 


Wen be, Lands given; in 's Letters Patent, or by Act of 


* Ful . the Reyechon | ing in Nis King; Leo 5 
25. from Sale by A& Fan, foes e 15 
0 


Lands in Fee- ſimple in the Right 's Wife, without * 


[Sep,32 E. 8. chop. 28. ] Lands aur d for Dower, or Term of Life, 
4 | E 


cm... 


a i | 
CHar, J. © Lowe of England. | 5 
of in Teil wb al Wars by Means of, her Hatband; or His Ance- 
ftors, 9 20. and 3 Hd 0. J caniivt be con- 
veyd awuy by Fl, 685 Of Leaſe for® Yeats, the Fine is void as 5 Rep. 124 
to any Strangers, for a Frtehold muſt bs in the Cognizar or OCog- 
nizee as before- mentioned; however, it may be Good betwixt the 
Parties by Way of Eſtoppel, ſo as to conclude Them: A Fine may 
be levied by Tenant Mm Fee ſimple, Cc: for Years; or a Leaſe for 
Years may be made by it. But the Leſſee for Years cannot Levy a 
Fine of His Leaſe. A Fine by Copyholder:of a * Copyhold Eſtate 5 ; Rep. 77; 

is alſo void; If it tents to the Diſinheriſon of the Ve. A Fine 78. 
ought not to be Lievied of Lands in * Antient Demeſne: For if any © : 83 
Fine be levied of ſuch Lands, it may be Reverſed by Writ of Des! A SY 
beit, by ihe Lord of Antient Demeſne. wy 
A Fine levied of Lands in Antient Demeſhe, in the Coute of An- 
tient Demeſne, is a Diſcontinuance, but not a Bar; becauſe Srat. 4. 

H. 7. does not extend to Fine in Antient Demeſne. Comy. 93; 94. 
Lands bought of divers Perſons by ſeveral Purchaſes may paſs in 

+ One Fine. And ſuch joint Fines are propet'to ſave Charges; whert * 1 me 
the Purchaſes are of ſmall Value. 

* Fines may be Aoknmwledged before tha Lord Chief Juſtice of Welt be. 

the Common Plens, or Two of the Juſtices, in open Court. This is iy 2 

—. Acknowledging a Fine at Bar. [See 18 Eg, 1. and the Expo- 514, 55. 

on thereof, 2 11 5 11, &c:] But the Lord Chief Juſtice may take 8 Rep. i118. 
P in any Place out f Court withbut a-Commiſſion, and Certify 
the ſane. Juicer of: Aſſiſe may do it by the General Words of their 
Patents. But they do not uſe to Tertify the ſame, before a Special 
Writ 6f Dedimus otelatem is ſaed-ont; Beſides theſe; there may be 
Commiſſfers impower d by Dedimus 'Potetatem, or Commiſſion 
out of Chancery, ee e Aeknbwledgment of Fines; and to Certify 
them Ay the Life of the Cegbizors into the Com Pleas, that they 
may be Recorded, \[Sce Brut. of Curie, 1% Ed. 2] This laſt Me- 
thod is often attended with Gieat Abuſes. 

A Fine cannot 'be'levied'by u that have C g of Pleas or 
Power to T7 Pleas. It nut de dene only before the Juſtices of the 
Cotnmon Pleas, For the Hing cannot Grant Power to hold Plea for 
the Levying of a Fine. I But roland ares oat 22. Con- 
eerning Fin Tin IC e | 


By kde z 4 3 1. 8. a 46. Hias r ene in Wales. 
By the 37 . 8. chap. 19. In the Cuy Palatine of Lancaſter. 
the 2 E 6. chap. 28. r the Gunty Palatine e Cheſter. -By the 
Harn chap. 15. Tn the di bf 'Chiiſter, - y the 5 Kliz chap. 27. 
Mes my be Elie ale Gan Paltineuf Durham, 8 
Counties. 


Bot Fine in theſe Counties aſt be 6f Band hrs in dec 
6. Of the Lore and Eden of Fine, I, WithRelpett to Prins, that 
N be Barr d. 2. With Reſpect to Hin: 


es, that. ate to be rd. 
1. By the Ce Lats! Exeouted [Bound all Sy ungers, en 48 


and thoſe in Remainder and Reverſion , if Claim was not khalo-wiithin Par Pare 2 


3 r 
5 3 ? 


4 1 os „ . 2, 
e. NA . „ 2 516, 


„ 4. * — 
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1 „ 

r* Year at 2 Day: mr noi this i o/ Rar 2 Foy by; the 4 H. 7. 
chap. 24. Five Vears are allowid. It ſtill remains of Force, to work 

- 2 of. the Eſtate of tlie . i be crecuted. 

lden Book 4. chap. 3. Of a Di ſcontinuanc r.. 

The Force and Effet of Fines muſt be — d dh a careful per- 
uſal of the Statutes of the 4 H. 7. chap. 24. and the 32 H. 8. ch. 36. 
From theſe. Statutes you: may rer That Fines do Bar the Par- 
ties, Privies and Str e h 

To Bar, is to take away the Entry or Aion of Hin that bath 

2 
7 - Right, Parties are thoſe that are Named! in the Original Writ ; or 
* :Inſt.247.b. thoſe that Levy the Fine, and to whom the Fine is levied. Now 
* 51%, the Parties are preſently batr d, tho they are under Impediments, 
[See of the Impediments, infra] and have no Time given them to 
41 -1312- ayoid the Fine; except that an Hfunt is allow'd Time during His 
2 Int. 519. Minority to Reverſe His Fine, if He hath'paſsd away his Eftate by 
Weſt. &. it, If he dies in his Infancy, his Heir js not limited to any Time. 
Set- #8 At full Age He that was the Infant cannot do it, becauſe his In- 
19. fancy muſt be tried by Inſpection of the Judges. If a married W 
| man Under Age (of which the Judges may Examine her upon Oath) 
doth Levy a Fine with her Huſband of her own Lands, ſhe. cannot 
Reverſe it during her Huſband's Life; nor after his Death, if the. is 
of full Age — he Dies. She can only Reverſe it, if her Huſband 
Dies during her Minority. If the Wife without her Huſband doth 
Levy a Fine of her own Lands, wherein ſhe hath a Ege-ſimple, it 
will be a Bar againſt her and her Heirs, unleſs the Huſband avoid it 
during her Life; or after her Death, if He is Tenant by Courteſy, 
© 4 Rep. 125, Ideots and Madmen, if they are Admitted, - are , barr'd. as Parties, 
1 wy Corporations which have in themſelves abſolute Right (not Re- 
a. & b. ſtrain'd by Statutes) are alſo barr'd;; preſently as Partics. 1 Of 
"IG Leaſes, paſt.]! And: Who: may | Levy. à Fine, Wed, Alſo ee the 
„ 1 Rich. 3. chap. 7. 4 H. 2. chap. 2444 „3 So 
Privies (Prive,. Familiaris): ſignify thoſe that — Ene oy 
that have an Intereſt in any Action or Thing with Another, or any 
1 Relation to Another, | © Theſe. are either Privies in Eftate, as Do- 
4 Rep. 124. NOT and Donee,. Leſſor and Leſſee, Jointenants, &, C. or Privies i in 
3 Rep. 42- Blodd, as the Heir to the Anceſtor, or between, Coparceners, For by 
eben 816, Privies in Blood, Privies in Blood inberitable are to be underſtood. 
Privies in Repreſentatian, as Executors to Teſtators, Adminiſtrators 
to Inteſtates; Privies in Teuure, as Lord and Tenant, &c. All which 
may be reduce d to two General Heads, (uig.) Privies in Deed, and 
Privies in Law. Privies. only in Eſlate are not to be underſtood 
here; but Privies in Efate and Bhod, and by. Repreſentation. 
* 3 Rep. 87, * Privies therefore, being Heirs to the Parties, are Bound or Barr'd 


Wee ;prefently:for Ever by a Fine, Af, they.clajarthe ſame Title that heir 


Anno had, that levied « the Fine, whether under 1 or 


522. 


0 


+ of — — It ng hn; key ar 7 ww 5007 * 
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11 e . 32 H. 8. chap. 36. (which Expounds the 4 H. 7. 4 24.) 
| Fines. levies 25 any Per. on of full Age of Lands, Kc. any wife 


= Nav h. annum tayed 
2 22 292 400 emo * A0 60 > 
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Entailed before 5 Te Fins: Toe ' — to the Parſon epi 
the \ ſame,” or to any of His Anceftor in Pollefſion, Remainder, or 


| Reverſion, or "Uſe; Hall immediately wfter) the Fine» Levied; En- 


groſſed, and Proclamations Fr be 2 ſufficient. Bar againſt Him: 


and His Heirs 4 by fuch Entail; . against all 
others claiming 10 ben e y «A, the 'Ofe of i "any Heirs _ their 
Boues. | 2 16 204 | aidsiee n J i add ani 1G 190th , 2147 
dil bnd vir bas Art; gl 1 1 0 k G L 264 Is ed +1dt 


© You fee (com this Statute) that if the Cogniſor i is of ful ge; 
He is concluded; and that if the Iſſue in Tail claims as Heir, by 
Force of the Eftate= Tail, he is alſo after the Proclamations preſently 
bafred But One chat makes hid Title as Heir to Another, and not 
to Hint that levied the Fine, is-not'Barr'd by the Fine. 
f Land is given to the Hulband and Wife, and to thi Firs of * 1 Rep. 87, 
their Two Bodies begotten; and the Houlband levieth a Fine with 
Proclamations, and hath Iſſue, and Dieth; now this Fine by Force 
of this Statute ſhall Bar the iſſue in Tail, but ſhall not Bind the 
Wife. - So that in Reſpect of the One it is a Bar, but in Reſpect of 
the other it is no Bar. K 1 at 
»The Iſſue in Tail ſhall be barred by the. Fine, tho' the Tenant 3 Rep. 905 
in Tail was not ſeiſed thereof at the Time of the Fine. For Seiſin ?“ 
is not required by the Statute. But the Tenant i in Tall muſt 10 the 
—_— to bar the Iſſue in Tail. aw ban! 

Tho' Land is Entailed to one's Anceſtor, and 55 ithe Abbefter is 
alive, ſo that no Eſtate is deſcended, which may ' paſs; yet becauſe 
the Statute faith, Intailed to the Perſon fo levying, or to any of his 
Anceſtors, in the Disjunctive, the File with Proclamations doth bar 
the Right, which after the Fine ſhould deſcend to him; not only 
as to himſelf, but as to all the Heirs'i in URIs tho! _ _ levied the 


Fine had bat a Poſlibility ic % e N 
Otte ut 21 £ 3 a1. 

Howbeit (continues the Wen of tlie 42 H. 8.) Lands are 
conveyed to a Woman in Dower, for Life, or in Tail, within: the 
11 H. 7. chap. 20. and She Levy a Fine of the: Land, after Her 
Huſband's Death, this ſball not bar the Hue in Jail. Ale a Fine 
levied by Him, 2 'reftrained by Al , Parliament, is, void. 

Laſtly; This At ſhall not 'extend ta any Fine bf Lands, . Entailed by 
the 12 s Letters Hatent to a Subject, to bur the Tiſſue in Tail, or to 
Lands Eule by Att of Parliament, the Reverfon n. at the 
Time of ach Fine be gn. being in 2 King. 0 

| 1 eri: d 2:1 1 

(See the 34 & "a 2 8. thap. 20. And for Expoſition thereof, 

1 Inft, 372 bl. 1- Mar." chap. 7. and 21: Fae. 1. chap. 2. For 
e n of Subjects againſt the King and his Suc- 
celiors, | -* 

Strangers to Fines are thoſe, that are ſes Parties nor Mien. 
Strangers have either a ' Preſent or Future Right, ori an apparent 
Peoſjibility of Right'igrowing en or a Right. t ſomething 
Muing only (out. of Lands. Vn ii rota To mo 

Strangers having *! Preſent'Right,' 801 no Impediment to make Wet. a. 
their Claims, are Bound by five Vears after Proclamations, if they Fart 2. 
make not their Claim within that Time. Therefore if A. burchaſes © To 258 
rel of B. by Feoffment or Bargain and Sale, and ire the 2 Lag. 516. 

U uu ſame ; 3 Rep. 79. 


* 
at. — 
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ſame; and aſterwards perceiving that FB. hath but a- defeafible Ti- 
tle, and that C. hath Right to it; A. levies a Fine with Proclama - 
tions to a Stranger, or taketh a Fine from Another with Proclama- 
tions, to the Intent to bar the Right of C. this Fine ſo. levied ſhall 
bind all Strangers, that do not purſue their Right by Action or En- 
try within Five Years. The Leyying the Fine is Lawful; for G. 
might Enter or Bring his Action within the Time appointed hy the 
Statute. But thoſe that have a Preſent Right, and are under Impe- 
diment to make their Claim, as Infants, Feme Coverts, (other than 
ſuch as are, Parties) Perſons of unſound Mind, | Perſons in Priſon, or 
out of the Realm, theſe and their Heirs: have five Vears Time, to 
purſue their Right, after theſe iments are removed, ij, e. Infants 
after their firſt-coming to full Age, Feme Coverts after the Death of 
their Huſbands, Perſons of unſound Mind after the Recovery of their 
Wits, Perſons in Priſon after their Enlargement, Perſons out of the 


* ; Rep. 87, Realm after their Return from beyond Sea. For it is to be Ob- 


ſerved, . that the Savings in the Statute of the 4 H. 7. chap, 24. ex- 
tend only to Strangers to the Fine, and not to Parties or Privies, 


» clnſt.246.2. [See the 1 Rich. 2. ch. 7. And the 4 H. 7. chaps 24. infra.] But 


an Infant ruſt claim within the five Vears, if the five Years, 


for making a Claim after a Fine, began in the Time of his Anceſtor. 


© 7 Rep. 8. 


© If a Feme Covert (as a Feme Sole) levies a Fine by her ſelf, of 


10 Rep. 43. Land whereof ſhe is ſeiſed in Fee; this ſhall bar her and her Heirs, 
« Plowd. 366. if her Huſband doth. not Enter and avoid it, If a fngle Woman, 


having preſent Right, takes a Huſband, who ſuffereth five Years to 
incur, ſhe is barred for Ever; becauſe it was her Fally, to marry ſuch 


*2 Inſt. 519, a Huſband. If a Feme Covert Dies while ſhe is Covert, being no 


Party to the Fine, {See the 32 H. 8. chap. 28. as to Fines, &c. by 
the Huſband only of the Inheritance or Freehold: of the Wife, Tit. 
Leaſes, infra.) or Non Compos Dies while Nan Gompos,. or a Perſon 
in Priſon Dies while he is in Priſon, or one beyond Sea at the Time 
of the Fine levied never Return, the Heir is limited to no Time. 
Civil Corporations, as Mayor and Commonalty, Sc. being diſſeiſed, 
are barred by Fine and Non-claim, and five Years paſſed after Pro- 


7 :1 Rep. 78. clamations. But Biſhops, Dean and Chapter, Prebendary, Parſon, 


12 Weſt. &c. 


2 Rep. 93. 
9 Rep. 105. 
10 Rep. 50. 


| | 32 H. 8. chap.. 28. 
by Force of the Statute of the 32 H. 8. 28. 
" — 9 7 77 7 1 HW N 
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Vicar, Mafter and Fellows of a College, which are Reſtrained by 
Statutes to Alienate their Lands; cannot be-barr'd\ by Fine and Non- 
claim; for if they are prohibited, to bar their Right by Conveyances, 
it would have been to no Purpoſe, if Power is left them by their 
Permiſſion, or Sufferance or Non- claim upon a Fine, to bar it. 

Thoſe that have no Prefent, but a * Future Right, upon a Prece- 
dent Cauſe, and whoſe Right and Title cometh to them after the 
Proclamations, ſuch Strangers to Fines being Void of Impediments, 
have five Years after the coming of ſuch Rights, to enter and make 
their Claim. [See 1 Rich. 3. chap. 7. 4 H. 7. chap. 24.] As in 
the Caſes of a Remainder or Revertian hereafter to be mention'd. 
But if theſe have Impediments, they ſhall have five Years: too after 
the Impediments removed, before their Laches ſhall be prejudicial to 
them. Therefore if a Wife does ſurceaſe hen Lime, and five. Years 
33 the Death of the Huſband upon à Fine levied of her In- 

itance or Frechold, ſhe.is barred: of her Right, and canngt Enter 


ON 


4 | 
Thoſe 


— — — — 


"1 Thoſe — ou 3 Preſent nat Tuma Right, but only 4a 
Pgſihility at the Time ef Levying the Fine, or whoſe Right. wen &c. 
grotvetlr eirber entirely after the Proclamations, or partly before ol = 
partly after, way Enter and Claim when they pleaſe. As if the 10 Rep. 49, 
Hoſpand doth Levy a Fine of his Lands, 2 his Wife is Dow. 50. 
able; and Dies, and then five Years pale, Fe. yet the Wife: is not 
barred of her Douxt. For befote bis Death, the Wife bad only a be 
Poſſibility of Tower, and not à Title te it. 7 200 
Thoſe: that have neither Preſent nor future Right, nor Pofnibility Ez 
of Right to the Lands, &c. in the Fine, at the Time of Levying it, 
but a Right to ſomething ® ing out of the ſame, as Rent, Com- Wet. Ke. 
mon, a Way, &c. are not Bound at all. For the Fine extendeth 3 
only to ſecure the Right. or Title of the Eftate, but: On: wall . 5 "OR ws 
the: Profits: to be taken out of the; Eſtate. LIES | 
2. Of the Efdtes that may be Barred by Fine. 
We have endeavourtd 47 to ſbew the Law concerning — 
Vent, that have Preſent and Future Rights to Eſtates. We go on and 
fay in General, That the Intereſt in * Efates which may be barr'd * 5 Rep: 124. 
by Fine, are either Intereſts by Common Law or by Cuſtom, as Co- 8 
holds; - whether they ate in Fee- ſimple, Fee-tail; dor Life, or 8 Cop. 
Van, Remaltulers ot Reverfions, The Intereſts alſo and Eſtates * 55: 
by Statute- Merchant,  Statute-Staple, or Elegir, the Eſtates of Exc- 
cutors that hold Lands until Debts. or Legacies are paid, mA be 
barred. But more particularly, 1e 913 ic 
If I have a Fre: fo pie and am difitiſed, and the Diſſciſor doth *Plow 353, 
a Fine with Proclamations, and I do not Claim within fiye Years 310 33 
after, I and my Heirs (Allowance being made for Impediments) are 
barred for Ever. If I purchaſe a * Bad Title in Fee- ſimple, a Fine * ; Rep. 79. 
with Proclamations will bar him that hath Right, if he doth nof — 
purſue his Right within five Years, as before Obſetved. 
If Tenant, in Tail doth levy a Fine with Proclamations, accord- 1 Inſt. 372. a. 
ing to the 4 H. 7. chap. 24. and 32 H. B. chop. 36. this is @ Bar to 
the Eſtate - tail, and the Ine in Tall, as aforeſaid. And if Tenant 
in Tail is = diſſeiſed, or hath Right of Action, and the Tenant of 2 298. a. 
the Land doth Levy a Fine with Proclamations, and five Years ; Rep 8. 
paſs, the Right of the'Eftate-tail, - or Iſſue in Tail, js barred ; and 1 v0e- 
he muſt ſuffer for the Negligence of his Anceſtor, that was the firſt 8 d a 
that had Right. So the Dohor may be barted, if the Tenant in 186, 187. 
Tail Dies without Iſſue. The like of the Laches of him in Remain- 
der or Reverſion; for it barreth him and his Heirs. But if Tenant 
in Tail makes a Feoffment, and the Feoffee Levieth a Fine with 
Proclamation, the Iflue in Tail after the Death of the Father, ſhall 
have five Years; for he is the firſt, to en the Right doth. RAocrue 
after the Fine Levied. | | 
* If Tenant for Life by Covin levieths's a Fine with Proclamati- d ; Bey 7, 
ons, and five Years paſs in his Life, yet the Leſſor ſhall have five 79. 
Years to make his Claim after the Death of the Tenant or Leſſee, 
notwithſtanding the Forfeiture. And if Tenant for Life makes a 
* Feoffment in Fee, and the Feoffec levieth a Fine with Proclamati- ' z Rep. 59. 
ons, it ſhall not bind the Leſſor; but He ſba}l have fave Years after — 44 
che Death of the Tenant for Life : But upon 4 Diſeiin of Tenant ** 
for Life, and Fine levied, the Leſſor and Leſſee have but five Years 


after che Fine. For the Diſſeiſor comes in openly, and without the 
Conſent 


e or WI EE Eres nn 


260 = eme of the Book Ib 
Conſent! of the Leſſee,” But Qzœre, For the ee Germ 687 be 
within the Second Saving of the Statute of the 4 H. 5. Suving to 
2 Perſons ſuch Actions, &c. as ſball oome after the Hine tevred, 

an pre ra He tall have five Years after the Action ace 
crueth. 

+ Rep. 77. „ Leſſee fot Tere, at Win, Tenafit by Copy of Court. Roll, ahi 

© Jap. 108 pretend ins Title to the Inheritance, but intend the Difinheriſons: of 

Coke Compl. their Leſſors or Lords, cannot by Fine bar them of their Inheri- 

Cop. 5. 58. tance, Therefore if they make a Feoffment by Aſent and Lovin, that 

„ Rep. 78. à Fine may be levied, it is the rather void. But it is ſaid, That 

e bi. the Leſſor wot. Claitn within five Years after the Term is ex- 

| ired. #7 Ir T:T8608' :- p 38 AO? 
F N If a Leafs is made for v. ears and the Leſſor, or Another. ohefine 
© 5 Rep. 124. © Entry of the Leſſee, doth Levy a Fine with Proclamations,” and 

9 the Leſſee does not make his" Caim within five Veats, the Leſſee 

is barred of his Intereſt for Ever; and no Relief is to be had in 
Equity. For tho the Leſſee for Years. cannot Levy a Fine to a 
Stranger, yet he ſhall be barred by a Fine with Froclamations by the 
Tenant of the Land, or by One that is in Poſſeſſion of it. If the 

« 3 Rep. 77, Leſſee be Ouſted, and by it the Leſſor Diſſeiſed; and the Diſſeiſor 

1 Levy a Fine, and five Vears paſs with Proclamätions and Non- 

8 Claim, the Leſſor and Leſſee both are barred, and ſhall have but five 

Compl. Cop. Years after the Fine levied ; becauſe they are within the firſt Saving 

9. 55. of the Statute, and Have a Preſent Right, G . Hl fo 

S.ͤs if One enters upon and puts out a Copyholder, andd the Liſſei- 
for doth Levy a Fine of the Lands, and the CopyHolder ſuffers five 
Veats to paſs after the Diſſeiſin and Fine, without making any 
Claim, the Intereſt of the Copyholder, and of His Lord, are hereby 
barred for Ever. This is not a Fine Levied by Covin, becauſe the 
Levying of the Fine is lawful; and the Diſſeiſee may re-enter, or 
bring his Action within five Years, and the Lord muſt needs know 
of the Diſſeiſin. So if a Copyholder makes a Feoffment in Fee; 
upon Good Conſideration, and the Feoffee levieth a Fine with Pro- 
clamations, and five Vears paſs, The Lord is barr d. But if a Co- 
pyholder levies a Fi ine, and five Years paſs, the Lord is not barr'd, 
as before obſerved; = the Copybiolder erer 15 a F rechold, the 
Fine is utterly void. | 00 1 Now! 

1 Inft.372.2 He that hath Right oft a Remainder. or Me Warren up- 
2 oy on an Eſtate of Freehold, hath five Years allowed after the Remain- 
der or Reverſion- accrueth, 80 if' Tenant for 99 Years, if He fo 
long lives, levies a Fine and dies, 1 (hall have five Years after 

His each, to Avoid the Fine. 
But if One bath a Remainder or Roverfion Depending upon an 

f Weſt. Kc. Eſtate for Tears, and the Termor is Diſſeiſed, and a Fine levied, 

Sea. 183. and five Years pass, Ce, They are barred. For the Termor might 

pany have entered, and He in Remainder or ok. eight 
ve bad an Aſſize for ſuch Diſſcifin. © © _ 

© Rep. 124. Eſtates by : Statute-Merchant, Statute- Staple and legit may be 

: 0 517: barred, if they are out of Poſſeſſion, arid a Fine | Is levied, rages and 

Op . five Years paſs: without Claim. 111 . 22 
A Fine with Proclamations, and five Tarts paſo d, Ge. 2 Bar 
> 2 Inſt. 513, the Lord in! Antieni Demeſue of His Writ of F Decete: And like- 

2 wiſe a Writ of Error barred: thereby. But Qgære, For the Fine 


10 Rep. 50. 72802100 Was 
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was Coram. nn Fudice; and the Lord claimeth not the Lands, but 


His Antient Seigniory. But theſe Fines make a Diſcontinuance, if 
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they do not Bar by the Statute of Non-Claim. 3 

Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder bl 
or Reverſion, which is not * Deveſted and put to a Right. For He * 3 Rep. 79. 1 
who Hath the Eſtate or Intereſt in Him cannot be put to His Action, 3 4 L 24 i 
Entry or Claim; becauſe, He. bath that already, which the Action, 1 
Entry or Claim would give Him. And therefore, if one doth Levy bi 
a Fine of my Land, while I am in Poſſeſſion of it, this Fine will not 
Hurt me. For if I make a Leaſe for Years of my, Land, rendering 1 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 1 
Years payeth His Rent to me Duly, I am not bart d of my Reverſion; 1 
becauſe I was always in Poſſeſſion, and not put to Right only. So if 
there is Tenant in Tail, Remainder in Tail, or Tenant for Life, Re- 
mainder for Life, and the firſt Tenant in Tail, or the firſt Tenant 
for Life, doth Bargain and Sell the Land by Deed Indented and In- 
rolled, and after doth Levy a Fine to the Bargainee ; in theſe Caſes 
the Remainders are not Bound, though the five Years paſs without 
Claim. For the Law. adjudges Them always in Poſſeſſion, . 

A Fine levied to Deceive Creditors or Purchaſors, ſhall not Bar * 3 Rep. 80. 
them, but ſhall be Void as to Them, as well as any other Fraudu- 
lent Conveyance, [See 13 Elia. chap. 5. 27 Elis. 4. 


By the 4 H. 7. chap. 24. The Fine after the Ingroſing it, and 
8 — 72 conclude as well Privies as IE to the 
fame ; except (as to Strangers) Perſons under Age, Women Covert, 
Perſons in Priſon, or out of. the Realm, or not of Sound Mind, be- 
ing not Parties to the Fine, And Saving to every Perſon and their 
Hetrs,. other than Parties, (which muſt be Strangers) ſuch Right, 
Claim, Intereſt, as, they have at the Time of the Fine Ingroſſed, /6 
that they purſue their Title or Intereſt by Way of Action or Entry 
within Five Years 1575 e made. And alſo Saving to all 
Perſons fuch Intereſt in the Lands, bee. as- (ball come to Them after 
the Fine Ingroſſed, and Proclamations made, by Force of any Cauſe 1 
or Matter had before the Fine levied; ſo that They, or Their Fil 
Heirs purſue their Right, within fue Years next after ſuch Right 1 
or Intereſt does accrue ;, or within Five Years: after the before-men- 
tioned Impediments of Infancy, Coverture, &c. are Removed, 
Otherwiſe They are Concluded, as if They bad been Parties or Pri- 
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vies to the ſaid Fines. Laſtly, Saving to every Perſon, not Party 
nor Privy to the ſaid Fine, their Exception to Avoid the ſaid 
Fine, by. Reaſon, that Thoſe which were Parties had Nothing in 
the. 3 in the ſaid Fine, [See the 32 H. 8. chap. 


All the Savings in this Act Relate to © Strangers only as to their . 3 Rep. 87, 
Preſent or Future Right. AIP * 
Infancy, Coverture, Cc. of the * Heir in Tail gives no Claim * 3 Rep. 87, 
to Him, inaſmuch as He is Privy. gt. 
The Saving to avoid the Fine, Becauſe the Parties had Nothing * 3 Rep. go. 
in the Lands Relates alſo only to Strangers, or to every Perſon not * I 523. 
Party og. Privye 4.1. woo 44, | Wanne | 
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4 Tupirure of the KL 2 ) 


a 1Inſt.154.2. 
Weſt. Symb. 
Of Recove- 
ries, Se. 1. 


® 5 Rep. 49, 
41. 
10 Rep. 39, 
42. 


© rInſt. 10 1. b. 


4 Dr. & Stud. 


N 


The 4 H. 7. chap. 24. recites Snot then N. 7 5 
bly ſuſpecting the Laws of Nicg. 3. to be 1d. . 1 
chap. 7. 


See the 5 H. 4. chap 14. 23 Eu chap. 3. For the — 
of Fines, &C. 

7: Fine may be Avoided, 1. By the Death of All, or Some of 
the Parties, befory the bee s Silver is enter d. 2. For Deceit or 
Covin in Procuring i it. 3. For ſome Notorious Error in the Proceed- 
ings. A fmall Error wil not Avoid it. [See 23 Eig. chap. 3. 10 
& 11W. z. chap. 14.] 4. By Claim, Entry or Action of Him that 
hath Right to be Fi if he Claims, &c. in due Time. See the 
21 Fac. 1. chap, 16. 4 & 5 Ann. chap. 16.] 5. By Plea, That Nei- 
ther of the Parties had any Thing 'at the Time of Levying the Fine 
in the Efiate ; and then One muſt ſhew, in whom the Eſtate was 
veſted. This is allow'd only to Strangers to the Fine, not to Parties 
or Privies. [See the 27 Ed. 1. and the Expoſition thereof, 2 Inft. $21, | 
Sc. and the 4 H. 7. — 24. Supra.] | 

3. Of a Common Recovery. 

Therefore, 1. Wheat is a Common ay, 2. Why may Aer. 
a Common Recovery. 3. Of what "Things. 4 Before m. 
5. What is the Force and Effect of a . . How Palfffied 
or Avoided. 

1. A Common 3 (Recuperatio) is a Feigned and Formal 
Suit and Judgment, upon a Real Action brought in the Common 
Pleas Court, by One, againft Another that is feiſed of the Freehold: 

to Deſtroy Eſtates in Tall, Remainders and Reverſions, and to Bar 
the former Owners thereof. It is 2 Feign'd Suit, and is now by 
Uſage and Cuſtom become a Common Conveyance and Aſſurance 
of Lands; which the Judges will not ſuffer to be Impeach'd or Que- 
ſtion'd, becayſe ſo many Mens Titles to their Eftates do depend 

on it. Feign'd Recoveries, as well as Fines, were Contriv'd and 
Allow'd, when Eſtates-tail became to be Inconvenient.” For an 
Eſtate in Tail might poſſibly laft for Ever. [See of Eftates in Tail, 
ante, chap. 1.) A True Recovery is. an Actual and Real Recovery 
of any Thing, injuriouſly taken away or detained, or the Value 
thereof, by Judgment in the Ordinary Courſe. © 

There muſt be Three Per rent at dt, to We a chin or 
feign'd Recovery „ (viz.) A Recoveror, a Neeb veret, and a Voucher. 
The ese 2 the Plaintiff or Demandant, that brings the Writ 
of Entry ſur Diſſein, &c. The Recoveree is the Defendant or Te- 
nant of the Land, c. — whom the Writ is brought. e muſt 
be perfect Tenant of the echold. The Vourbee is He, whom the 
Defendant or Tenant voucheth (a Ybcando) or Calls to Warranty of 
the Land in Demand, either to Defend the Right, or to Vieſd Him 
other Lands in Value, according to the ſuppaſed. Agreement. 

Now to ſuffer a Common Recovery, The Tenant of the Freehold 
q agrees with, the Demandant (ſome Fe chat „ ſhall” wil 

92 450817 His 
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' '- Þ Communts rer acit jut. Dun Wed Biz dls . Loſt 240. 


Semper in fiftione juris uf Nit equitas. 10 Rep, 40. 11 Rep. 54, 1 Inſt. 1 yo, a. 
Fietio juris inique operatur alicui damnum aut injuriam. 6. 


3 
* Nees tas vincit legem. Quod necęſſamium eſt licitum eſt. 5 Rep. 40. 10 Rep. 61. 
WMeceſſitas et lex temperis, 8 Rep. 69, 


CH e . England, 


FJ 
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His. Adtian Real.apainſt Him] as the” He the Demandant had Good 


Right to the L and and the Tenant no. 
but aſter a Diſſeiſid, which a Stranger 
indeed the Demandant never bad 
The Tenant appearing 


He 
given by the Court, the Plaintiff or 


declare againſt Him: and 
Defence: But after the Day 


Demandant ſhalt have Judgment, to Recover the Land againſt the 


Defendant;: or Tenant in Tail, and He to Recover: in Value againſt 
the Common Vouchee. ¶ Note, The common Vouchee does not 
pray a Day, but a 
by which he obliges himſelf to continue in Court, till the Plea be 
farther adjourned. ' Nelv. 211.] But this Recovery i in Value is only 
Imaginary ; becauſe the Common Vouchee hath no Lands, to ren- 
der in Value; t it is taken for a Bar of the Tail for Ever; and is: 
juſtified to to be. Good 

ing the Statute of Wim. 2. chap. 1. vberein it is provided, That 
the Will of the Giver ſhall benceforth be Obſerved) and this, whe- 
ther the Recovery be upon Good Title or not. But it is ſaid, That 
a common Recovery is not contrary to that At, nor to the Intent 
of the Donor, [See the 7 H. g. chaps 4.] 

A Feigned Recovery is either with, a Sing 2 Voucher, as s before * 
ſhewn; or with a Double Voucher, — the Tenant voucheth 
One, who Voucheth over the Common Vouchee. And this is the 
moſt Common and ſafeſt Way. Yet there may be more Vouchees, 
or more Vouchers ' over, where three or more are vouched. 
But the laſt is always the Comtnon Vouches, who'd is worth No- 
thin 
Nie, That one may be a Vatdus and Mascha 3 As, he 1 18 cd 
upon, and then as He Calleth upon Another. 

The Common Recovery with Single Voucher is to Bar the Tenant 


general Imparlance, without any Time fixed; 


ati of Entry to: the fame; 
"unjuſtly made; Wheteas 
thereof, nor the Stranger. 
to the Writ: Vouches or Calls to Warranty 
A. B. perhaps the. Ce Crier; of the Court,” who is call'd the Common 
Vnunber, and is ſuppoſed to vyntrant the Title. This Vouchee ſhall 

appear as tho He: weuld defrnd the Title, - and the Demandant ſhall. 
prays a Day, to make His 


god in Conſcience as well as Law ( notwithſtand-' 10 Rep. 37. 


38, 39, 40. 
1 Inſt. 224. 4. 


IInſt. 102. a. 
372. b. 


in Tail, and his Heirs, only of ſuch Eſtate-tail which is in his © PSG « 3 Rep. f. 


ſeffion (not where He is put to a Right) with the Remainder Depen- 
dent upon the fame, and the Neverſion Expectant, which . other 


Remainder' or Reverſion. The Common Recovery with Double 
Voucher is to Bar the firſt Voucher and his Heirs, of every ſuch Eſtate 
as at any Time was in Him, or any of His Anceftors, whoſe Heir 
He is of fuch Eſtate; and all others of ſuch Right to Remainder 
or Reverſion, as was at any Time Dependent or Expectant upon 
the ſame; and of all Leaſes and Incumbrance derived out of them; 
and h will alſu be a Bar of ſuch Eſtate, whereof the Tenant was 
then ſeiſed in Reverfion or Ammer, Expectant or ar 
upon the ſame. | 
A Recovery ſafivies ef a Traſt. Eſtate, by Ceftuy que truſt, is 
good and bars the Remainders. G. Oe Ld. Talbet 3 166, 167. 
Seo Eg. Ab. 3 Iv »in: 
In a R Tale Von, the peor Writ of En- 
try muſt be kevighs apainft the Tenant in Tail in Poſſeffion, and He 
to ouch the Common Vouchee, But in a Recovery with Double 
| 9 | Voucher 


10 Rep. 37. 


1 Abr. 
how's i e e ee e dur of: Gd 215.63 


Aon Lene lr 


| Vounlichy: you. [moft-Grit bh Filiczs Reviftheht;:Palpalh unt Sale 
Enrolld or Lenſvi And Relpalep: — — the Frtehold of 
the Land Demanded and ithen e, :che Writ againſt that Tenant; 
as the Conuſee, Feoffee, Burgaſnee d. and He — the Te- 
nant in Tail, FN — Wacker, who pleads, and after 
makes Default. And then Judgment is given for the Demandant 
againſt-the Tenant, and; for the Tenant to Recover in Value againſt 
the firſt Vouchée, and he to Recover in Value of the Second * 
Common) Vouchee. : In like Manner it is in a Treble Voucher, Sc. 

By 14 Geo. 2. chap. to. All common Recoveries ſuffered, or to 
be ſuffered, without Surrenders of Leafes for Lives, &c. to make 
good Tenants to the Writs of Entry, Sc. ſhall be as good as if the 
Tenants had conveyed, &c. But not to be valid unleſs the Perſon 
entitled to the firſt Eſtate for Life, Cc. in Reverſion or Remainder 
has by. ſome lawful AQ conveyed an Eſtate for Life at leaſt to the 
Tenant to the Writ. This Act not to prejudice the Leſſees, &c. 

Purchaſers for a valuable Conſideration, where a Recovery was 
neceſſary to compleat the Title; and Perſons | claiming under them 
having been in Poſſeſſion of the>purchaſed Eſtate, may after 20 
| Years from the Purchaſe give in Evidence the Deed making a Te- 
nant to the Writ, and declaring the Uſes, which (the Execution 
being duly proved) ſhall be good Evidence. n after 20 
Vears to be valid, Se. See the Act. | 


2. Who may ſu er a Common Recovery? 
« _ &c. * Thoſe may be Recoverors, Recoverees and V cli; that! * 
1 izors or Cognizees in Fines. [See who may Levy or. Take 
by Fine, ſapra. And ſee che © nd Jy ov 8. N 20. 7 Elis. 
hat 8. infra. 
die Rep. 33. An“ Infant, appearing by D cannot ſuffer a Fond 
1 — 2 Recovery. But if He obtains' a Privy Seal for that Purpoſe, he 
70 Co. 43. a. himſelf is allow'd to ſuffer a Recovery. A Feme Covert with: her 
Huſband is bound by a Recovery; but as in a Fine, ſhe ought to 
be Examined. (Q. * A Mortgagee cannot bind the Mortgagor ; 4 for 
He may enter for the Condition broken. 
53 Rep. 5. A Stranger \ is not Tame by a — or by Nen cim as in 
a Fine h (Ang a ä 
A Recovery ſuffered by Tenant folr Efe is 3 if mY in. ths 8 next 
Remainder aſſents to it. But if Tenant: for Life ſuffers a Common 
Recovery by Conſent and Covin, between the Tenant for Life and 
the Recoveror, this is a Forfeiture. of his Eſtate; and He in the 
Reverſion may preſently Enter. I See the 14 Elia. chap." 8. injra.] 
Tenant for Years cannot n a nen for He bs, hot babe 
a Fracht. 4%: HT var 3s l 38 one 
. G W Manns 1 1 tit! of; 
« Weſt. &c. A Common Hoey 6 ai be ladeof. duch 1 7 ng (for the moſt 
. 5. Part) as may pals by a Fine. An? U may be raiſed upon à Reco- 


* 
5 4 very, as well as upon a Fine. [See Of Indentures io Lead the Uſes 
11. of Fines and Recoveries, infra.] Bat neither Fine or Recovery can 


deſtroy an Eſtate Executory „which Zupaon Contipgericies; 
becauſe it is uncertain, whether there will ever be ſuch an Eſtate in 
Being, for the Fine to work upon; fot that is not ke: $0/I an — 
in Remainder, becauſe a miner is an Eftato veſted, - 
4 Before whom? . SV a0 adi dat 

| Common 
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tornies. [el cg iy an | Al my 5 ns 1 e 12 75 0 
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a Recoveries. may be had in, a "out of Char by 2405 wif be * Kitch. 176, 


ſay without TOO when 7 Ulage Copyho d Lands have deen TR 
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Aſſizes Ore? Seſſions i in FFF 

By the 27 ras ny > Nee nay be h rd in the Counties 
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136. 


rived'out of R 2 7 and Reverons, 1 one may Sell, Bit or R 5 
Bequeath the! ſe in Fee, or in what Na he pleaſes. For the 2 115 5 
Recompenſe adjudged over ſhall e. in“ W on uy the Eſtate, as © Dr. — 
the Land ad loft oy have done. IS 
able, to allow the Heir, Ge. dere. Baue ve „and the Re. e- 

compenſe in Value. Therefore he loſeth the L ane nd. muſk truſt 
to the — 23 This ſuppoſed Recompenſe i is the Reaſon, why 
a Common Recovery is a Bar to All, that are in Remainder or Re- 
verſion, as well as to the Iſſu Tail. 5 Whereas a Fine bars only 
the Heirs in Tail, but n 1% 1 in Remajpde er or Reverſion; ex- 5 
cept upon Non-claim in ue EY 

A Tenant in Tail cannot be © Reſtrain-d by Condition, c. from 4 2 Rep. 74. 
ſuffering a Recovery. 10 Rep. 38, 

A Common Recovery. is the beſt Aſſurance (except an Act of 11 Inſt, 224. 3, 


Paal hat Nach cap, Haye for their Money.” 


By the 3 T5 3 5 H. 8. chap. 20. "No Recovery had. againff Tins 
in Tail of the King's Gift (the Remainder or Reverfion being in the 
King) ſhall bind the Heirs in Tail; nor the Remainder or Reverfion, 
which is at tbe Time of the ng, in the 7 15 | 

[See 1 :1nf..37246..,373- 4. 2 Rep. 15, 16. For the Conſtruction 
of this Act upon the Words, G Lahe, od 1 or Re- 
wer;fian ſhall be in tbe King. 75 


i: . A a may be Fa laß! (or 1 Falſe) ag Avoided. * 1Inſt.104.b» 
1. By Writ of Error; when there is ſore Groſs Error in the Pro- 

ceodings i in Matter of Subſtance. As when an Infant, or Feme Co- 

vert without her Huſband, ſuffers a Recovery. [Re Xa e 23 Eliz. 

chap.:3. 16 Car. 2. cbap. 9. 16 & 17 Car. 2. chep. But {6 allo 

the 108 11 VJ. z. cb. 14. Where no Writ of Error 12 be brou; ht, 

to reverſe a Common Recovery, after 20 Years.] 2. B Pleading, bat 

lit was by Covin againſt Tenant for Life, to diſiphetit him in Rever- 


ſion; or that He. againſt whom the Writ is bro! is no Tenant of 
e Freehold by Right Is or og at chat the Eſtate, is 
19 21 TI n neither 


— . 1 5 7 
. ; ©”. 4 „ Shea nnn 


* Conſenſus tollit errorem, 5 Rep. 36, 40. 1 Inſt, 294. a, 2 Inſt. 123 
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neither Party n Ivy to the R Recovery; of whete 150 Recovery is 
had againſt uk alone, of the Land to which his Wife bath 
Title of Dower ; or becauſe, Another hath ſome Eſtate i in the Thing, 
whereof, the Recovery 3 Is had, as a Leaſe for Years, Gr. 3. By Mo- 
tion to the Court, and praying a Vacat of the Judgment. 7 


A By the 11 H. 7. chap. 20. A Recovery by Covin ſuffered by Wife 
3 ; Rep 5% ſole, or with  after-taken Huſband, of ber Eflate in Dower, for 
5 Rep. 79. Life, or in Tail, jointly wit ber Huſband, or only to berſelſ of 
8 7 71,72. Lands, &c. of the Inheri tance or Purchaſe of the Huſband, or Given 
a "Huſband and Wife by the Huſband's Anceſtors, &c. ſhall be 
Void ; and He that hath my may Enter after Her 1 bse 
the 32 H. 8. chap. 28.] 
ps oy 46.2. By the 21 H. 8. chap. 1 1.5. Termor for Years may Falhfy a 
: Init +3 Common Recovery, had againſt. pat in Reverfion; and fol Enjoy Dus 
11 Rep. 33. Term againſt the Recoveror according to his Leaſe. 
Die Recoveror may have the ſame Remedy by Avotory or Action 
of Debt, for Rents and Services reſerved upon ſuch Leaſe, and due 
\ after ſuch Recovery, and. alſo. like Action for Waſte, as as the Recoveree 
bad, [See the 7 H. 8. chap. 4 
No Statute or Execution by legit ſhall be avoided by ſuch Eriga- 
ed Recovery ; but fuch Tenants 550 have like Remedy, to Fa oy 
ſuch Recoveries, as Tenant for Nears, ns 


© 1 Inſt. 43. a. By ſeveral Statutes Recoveries buffered by © 7% Spiritnal Perſons, 
OR &c. of Lands Held in Right of their Churches, Ge. 155 not bind 


their Succeſſors. See Of Leaſes, inf! ra] © 


By the 14 Eliz. chap. 8. All Recoveries had * Agreement of 
the Part; es, or by Covin, againſt Tenant by Curteſy, Tenant in Tail 
after Poſſibility of Iſſue” extintt, for Term of Life or Lives, &c. 
ſhall be Void 8 Them. in Remainder or re, ae againſt 
their Heirs and Succeſſors. ph ws 


* 1 Rep. 15. This Statute extendeth not to any Recovery, unleſs it be by 
3 Rep. 60,61. Agreement or Covin; nor doth it prejudice any one, that ſhall by 
HR. a. Good Title recover Lands, &c. And if there be Tenant for Life, 

Remainder in Tail, Remainder or Reverſion in Fee, if Tenant for 
Life be impleaded by Agreement, and Vouch Tenant- in Tail, and 
He Vouch over the Common Vouchee, this ſhall Bar the Remain- 
der and Reverſion in Fee, tho' He in Remainder or Reverſion did 
never Aſſent to the Recovery, It was never the Intent of the Act, 
to extend to ſuch a Recovery, in which a Tenant in Tail was 
Vouched. For He hath Power by Common Recovery, if he were 
in Poſſeſſion, to cut off all Remainders and Reverſions. But if Te- 
nant for Life had ſuffer d the Recovery without the Aſſent of Him 
in Remainder, the Recovery had been void. So if Tenant for Life 
had ſurrender d to Him in Remainder in Tail, he might have bound 
the Remainder and Reverſion Expectant upon His EA. 
Where the Proviſo of this Act ſpeaketh of an Aſſent of Record 
by Him in Remainder or Reverfion, it muſt be underſtood that ſuch 
Aſſent muſt appear upon the ſame Record. 

4 „ [See 


88 * — INT POCIAT 


Crap: 3. | \ Laws if England. 3 2557 


— 


See the 21 Nos, 1. I "my Of Fines and Recorerite de in 
the * of 7h Perſons dn their Conſkar Lee Pe, 
Boo » C 2 6 

3 4 t had the 7/9 of Beofiments, Fi nes and eco 4 1 Rep. 100, 

** are Writings Indented made by the Parties (Before or After R 6h 
the Feoffment, Fine or Recovery) to declare the Intent of the Par- ; Rev. 28. 
ties, how the Lands are to be led by the Feoffment, Fine or Re- 9 Rep. 14, 15 
covery. On a Bargain and Sale of Lands no Uſe may be declared, x Inft, 71. 
but what the Law doth make, (viz.) to the Uſe of the Bargainee ; 
nor upon a Covenant of Uſes, but What is contain'd or Averr'd with- 
in the Deed. Where no Uſes are declared; the Feoffment, Fine or 
Recovery ſhall enure to the Uſe of the Feoffor, Cognizor, | &c. But 
if the Conuſee of a Fine levied of Lands doth pay Money to the 
Conuſor at the Time of the Fine levied; and there is no Uſe. de- 
clared to lead the Uſe of the Fine, the Law will Conſtrue the Fine 
to be levied of theſe Lands to the Uſe of the Conuſee or of Him 
to whom the Fine is levied, 

b The Huſband cannot Declare the Uſe of the Wife's Land b 2 Rep 5 
Cow, her nee 1 5 Reaſon of the Inconveniencies that oel 59. 
eren Fein o nn 


By the 4 & 5 Anh. chap. 16 * 15. es of we or Truſts 
by ed — after the Fines ind Recoveries, ſhall be Good in Law ; 
notwithſtanding the 29 Car. 2. chap. 3. which Nat * to 
paſs Eſtates at the voy Time of the e „A Ula 


. of Covenants 2 fand iſ 4 to Uſes. 1. What is is an ths and 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Uſes Divided? 
3: What U/es require no Execution by the Statute. 

1. What is an Uſe, and a Covenant to ſtand ſeiſed to Lies? 

© (For the Origin of Uſes, v. 1 Lad. Raym. 291.) An Ve is a Hin $27; 

Truſt or Confidence, repoſed in one, that 2 que, Uſe (He to NA 
whoſe Uſe) ſhall take the Profits, and that the Terre-Tengat ſhall 
make an Eſtate according to his Directions. This is an Uſe at Com- 
mon Law: But Uſes may be raiſed either by * Tran/mutation of * luft. 25 l. b. 
the Eſtate and Poſſeſſion, as by Feoffment, Fine or Recovery, &c. 
or out of the Eſtate of the Owner of the Land; as by Bargain and 
Sale, by Deed Indented and Inroll'd, or by Covenant to ſtand ſeiſed 
to an Uſe, upon Lawful Conſideration, Wabout Tranſmutation of 
the Eſtate or Poſſeſſion. 

An Uſe cannot be raiſed out of an Uſe, 
A Covenant to ſtand ſeiſed to Uſes, is when a Man (that hath a 
Wife, Children, . Brother or Kindred J doth by bare Covenant in 
Writing under His Hand and Seal agree, in Conſideration of Natural 
Love and Affection, Marriage, or other Good Conſideration, That 
for Their or any of Their Proviſion or Preferment, He and his Heirs 
will ſtand ſeiſcd of Land to their Uſe, either in Fee- ſimple, Fee- 
tail, or for Life. A Man at Common Law could not, during the « 1 inſt. 112.4. 
Coverture, limit an Eſtate to His Wife. But now by Deed He may 7 Rep. 40. 
Covenant to ſtand Seiſed to Her Uſe, or make other Conveyance to = ha 
Another for the Uſe. of His Wife. 

Alſo a Covenant to ſtand Sciſcd to Uſes may be to the Uſe of a 
F Stranger, but then it muſt be for Money; or other valuable Con- „ P. 176. 


ep. 15. 
ſideration, 1 Lev. 55,56. 


* ? . 1 
Au inſtitute of lbe 
1 —— not for Love and Affection, &c. Conſideration of N wy 
Affection onlyß and Conſideration of Natural Affection and ao will 
raiſe an Uſe to a Son. But Confideration of 201. only, without Nur. 
 tufal Affection, will not raiſe an Uſe without Inrollmeat.. 
| This Uſe is Created by the Statute of che 27 H. 8, ye oY 10. 
vrhich Conveyeth the Eftate-of the Land, as the Uſe was directed. 
And fo this Covenatr to band: feiſed ta Neo is become a-Conyeyance! 
of G. ee 48 Statute. | This needs not he by Deęd In- 
defited and infoll'd; as a Bargain and Sale of a Freehold - aught to 
be, becauſe chat is particularly ren by: A -s Sete, 
as ſhall be ſhewn hereafter. : 
If the Party, to whoſe -Uſe one Courelantath zo, hand Seiſed of the 
Land; is dot 6 Wite, or One: thatihe-intehds to Marry; Child, Un- 
cep Couſin; or One that his Kinſman intends to . no Uſe will 
ariſe; and-ſo no Conveyance. + The Law allows in ſuch Caſes the 
Conſt ideration of Blood and Marriage to raiſe Uſes, as well as Mo- 
ney, and other valuable and profitable Conſideration, when the Uſe 
5 Rand. N to k Stranger: But it does not Allow any Trifling Conſidera- 
76% tem of Service, Old Acquaintance, c. ytt where a Man Conveyeth 
2 Rep. 58. an Eſtate of his Land to others by * Feoffment, Fine, Recovery, or 
15 4 b. by Feoffment, Fine or Recovery to the Uſe of his Loft Will, and 
2 Roll. Abr. afterwards Declares the Uſes in His Laſt Will, He may appoint: an 
751. 1-6, Uſe without any Conſideration." But in a Covenant to — Seiſed, 
ſ fl ae. or in a Bargain und Sale, there muſt be a; Conſideration Ex preſſed, 
11 Rep. 25. or ſpecially Averr'd, wheceabe.Confidoratioi'i ls Genetal, (as 105 Good 
Con ſideration Sc.) t] tho' the Matter ſo Averr'd is Traverſable. 
' Theſe Covendits to F proc "ſeiſed to fes are Grounded upon the 
Sia f the 27 H. g. chap. 10: as hath been mention d. For this 
Statute Conveyeth the Poſſeſſion to the Uſe, (i. e.) joins the Uſe and 
DPioſſeſſion of che Land together; ſo chat what Eftate a. Man hath 
41 Rep. 121, in the Uſe the fame be hath in the Poſſeſſian. ( Many Deceits 
3 through Fraud or Fear were invented by Men, by Settling the Pof- 
ſeſſion in one Man, and the Uſe in Another; or by giving the Poſſeſ- 
ſion of their Lands te Another, and to take the Profits Themſelves; 
inſomuch, that the Poſſeſſion and the Uſe were Divided, which 
open d a Gap for Frauds! and many Inconveniences. A Man knew 
not then againſt whom to bring his Actidn j the Wiſe was Defrauded 
of Her Thirds or Dower; Lords of the Fruit and Benefit of Weit 


Lordfhips, &c. Therefore to prevent theſe and the like Ahuſes, 


By the 27 H. 8. chap. 10. It is provided, That the Uſe and Poſ- 
ſeffion ſhall be always united, -by/Declaring, "That where. am are or 
fa be ferſed of iy Lands," &. to the Uſe or Truſi (ſur the Sta- 

s of Truſts as well as Uſes)-of any Orber by. Reaſon f a 

. and Sale, (See infra) Peoffment, Fine, Recovery, rack 
Agreement,” Will, or Others ſe; by any Mean whatſaever:;. Cæſtuy 
due Uſe; or He to whoſe Uſe ithe *Lands' are ſettled in Fre- fimple, Fee- 
„ 7. Taih; for Life,” Years or Giberuie; or He who bath ay. The in Ro- 
. 1 41 wer fin or Remainder,” &. ſhall he fesmed to be in Pdſſeſfon of the 
Land to all Bitemt and Neo. ail where ant as feifed: of Lands 
to the Uſe or Intent, that Another - fhill- have an Yearly Rent aut of 
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. lf Gee ab Uſes ndengg Band habed w. 1 New Mariner, atid * : Rep. 129, 

not laecording to the Rules bfithe:Comirion/Law, they ate Void by * 
the Statute- Ard Such Fruſts are ſupported: by Cokitt: f Equity 
70 fot being within the Statute( 30 51) 207 07: Of oirnut TP 
He chat had the Uſe before this Statute, had no abies th a d Rep. 87, 
Tit at Common Law,” or an Equity to have the Lands; and no . 
Remedy for it but by Subpena in Chancery upon Breach of Tut: 
But now the Statute gives the Poſſeſſion to the Uſe. And ſo in a 
Codenant to ftund Stijed to Uſes, the Statute executes the Agreement, 
as the Chancery would: have done e- and gives the Land alſo to 
Thoſe that had Intereſt im the Urt.. 160 VT vv 
This is the Reaſon; That in Conveyances you ſet down in the 
Habendum, 'To ory of, that they may have the Poſſeſſion without 
pet Seiſin. „Hl bok 7G X. 10 5 och o mib i 

But Four: Things are Required to the Execution of 4 Uſe with-* 1 Rep. 126, 
in this Statute: 1. That there be a Perſon ſciſed. Fot the Worts 36. 
of the Statute ate, Any Peron Stanll or Be. Seiſeu. le But che Eing, id. Rep, 122, 
a Corporation, [See 2 Am... chap. 11.) Lord by Eſcheat, Gc. an | Tak. 45. b. 

Alien, One Attainted, -&c. cannot be Enfeoff d or Seiſed to the Uſe 2 Cro: 50, 51, 
of Another, nor Tenant in Tail to the Uſe of Himſelf and his Heirs, . 
or any Other and His Heirs; or Tenant by Curteſy, or in Dower. 

2. That there be a'Ceftty que Uſe in Being; for the Words of the 
Act are, Stand and be Seiſed to the Uſe" of | any' Perſon or Perſons. 

[See the 10 G11 V. 3. chap. 16.] 3. Luar there muſt be an Uſe 
in Eſſe, in Poſſeſſion, Remainder or Reverſion. 4. That the Eſtate 
of the Feoffees, &c. but of which the Uſes atiſe; bs veſted or Tranſ- 
ferr'd to Ceſtuy que Le; for the Words of the Act are, And tbe 
Eſtate of ſuch Perſon ſeiſed to the Uſe, ſhall be adjudged | in Ceſtuy 

que Uſe, &c. If any of theſe i chere is no en of is 
Uſe within this Statute... . 

2. Uſes are thus Divided. 

There are Two Manner of Uſes. 1. In Bling; * in of . 
ſeſſion, Remainder or Reverſion. 2. In Contingency, which by 3 
Poſſibility may Fall into Poſſeſſion, Remainder or Reverſion. Theſe 
Remain at the Common Law, till they come in Eſe. In every of 
theſe Uſes there muſt be er in the 2 and 2 in 
Eſ tate 
Alſo a Uſe is Expreſs or Implied. . Espe, a8 Oben Aa Feoff- 
ment is made of Land to J. S. and His Heirs, to the Uſe of V. 5. 
and the Heirs of his Body; or when I covenant to ſtand ſeiſed of the 
Land to the Uſe of my Wife for Life, and after to the Uſe of my 
firſt Son on her Body begotten, or to be begotten, and the Heirs of 
his Body, Ac. 2. Tnplied, when the Uſe is not Declared betwixt 
the Parties, hut is Left to the Conſtruction of the Law. As When * 2 Roll. Abr. 
a Man ſeiſed of Lands makes a Feoffment in Fee, &c. without any ee 
Conſideration, and it is not Declared to whoſe Uſe by Conſttuction 2392 * 
of Law it ſhall be to the Uſe of the Feoffor, &c.: A Man fſeiſed of + 1” 
Lands as Heir on the Part of his Mother, levies's Fine,” and ſuffers - .  - 
a Recovery, and declares. the Uſe to himſelf for Life, and then to- 
his Wife for Life, then to the firſt and other Sons in Tail, minder 

Z 2 2 to 


— 


1 eee; 


to his 5 own tight Heirs, the laſt Remmindet in FæR — fe 
and ſhall deſcend to the Heirs of the att of che Mother! Comy: 160. 
But if there is ſuch a Conſideration, as the Law tequires, then the 
Law will conſtrue it, to be to the-Uſe of the /Feaffee; + 80 when 
cone Doth Ba is and Sell his Land for Money to Another, and no 
| "By is expreſſed in the Deed, the-Lawi will Coriftrue | the Intent of 
che Parties, to be to the Uſe of the Bargainer and His Heirs, : I See 
aof Bargain and Sale, poi] A. Gift in Tail Thall be to the Uſe of 
the Donee, Leaſe for Life or Yeats, to the Uſe! of the Leſſee. I 
Leſſee for Life or Years grant over Their Eſtate, without their Ex- 
preſſing to whoſe Uſe, it ſhall be to tlie Uſe of the Grantees; for 
there is an Implied Conſideration, as to pay the Rent ta him in Re- 
verſion, | to be Subject to Forfeitures, and to be puniſhed for oy 
3. What Uſes require no Executiah hy the Statutdꝰ 4 
There are Uſes, that need no Execution, by the Statute f the 
27 H. 8. ch. 10. As when a Man doth Convey Lands to F. S. and 
His Heirs, to the Uſe of J. S. and His Heirs. And when Lands are 
Conveyed to others; id Truſt after this of the like Manner, (w#z.) 
crompt. Phat the Feoffees ſhall take the Profats, and deliver them to the 
Jur. 48. Feoffor and his Heirs. Such a Truſt is not Executed by the Statute, 
but remains as before at Common Law; and is Determinable in 
» Dyer 369. Equity, in the Court of Chancery. Alſo Legſes for Years of 
Crompe. Jur. Lands i in Uſe. (which Leaſes Had their Being before, and are Grant- 
ed over in Uſe and Truſt): are not Executed by! che Statute. And 
Therefore if à Leſſee for Vears of Lands Aſſigns over His Eſtate to 
A. and B. and their Aſſigns, To the Uſe of the Grantor and His 
Wife, all the Eſtate is in A. and B. and the Grantor hath nothing 
but a Uſe, for which He Hath His Remedy in Chancery only. And 
yet if a Feoffment be made to the Uſe of A. and B. and his Aſ- 
ſigns, for Years, this Uſe is executed by the Statute becauſe the 
Leaſe had not its Being before; and becauſe the Words of the Sta- 
tute are, F any ſhall: ſtand ot be ſeiſed of any Lands; whereas the 
Leſſee for Years of Lands that Had their Being before, was poſſeſſed 
only of his Term, and not ſeiſed of any Freehold. So there till 
Sn 45. remains an. Uſe of : Goods and Chattels Perſonal, which is properly 
called a Chancery Truſt and Confidence. For One may 'K ill have 
ſuch Things in Truſt and to the Uſe of Another. Here ſtill the 
Uſe and Poſſeſſion are Divided, becauſe not united by the Statute. 
Thus if an Obligation or Statute-Merchant or Staple be made to 
A. to the Uſe of B. This is a Truſt of the ſame Nature. And 
if A. Releaſeth the Obligation, &c. without the Conſent of B. or 
gets the Money into his own Hands, B. ſhall: have Relief in the 
Chancery. And Note alſo, when there are other Truſts and Con- 
fidences of Lands, that are not executed by the Statute, or of Chat- 
tels Real or Perſonal, and the Truſtee proves Falſe, or Delays to 
Execute the Truſt, the Party grieved muſt have his Remedy in 
Equity in the Court of Chancery ; for there i is no N at Com- 
mon Law. 
4 Copybold Lond are not within the Statute of the 27 Hi y 2 | 
. 10. becauſe the Transferring of the Poſſeſſion by the ſole! Operation 
of the Statute, without Allowance. of the Lord and Agreement of the 
Tenant, would Tend to the Prejudice of the Lord and Tenant. 
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ly fer kr 0. ip 200 D of 3, 25 | 1% A 
mode in 7. 10 to ihe Uſe f the Grantor, to aud Gl tors, 22 
be void. See the 31 Els. In. * 27 Elis. chap, 4].. 
By the 29 Car. 2. chap. 3. A Bee and Creation 16 

7 Yet . or Here en muſt bet in Writt: a Lag . 
Party, or By his Loft will i in e or ele 55 ruſls 
arifing by Implication of Law, I See 2 ents. 3 3677 and Tran nr 
or Roti ſhed by Att of Law; which 2 50, be of the ſame Eff 

as if this Statute. had not been made, 1 4 & 5 e. A 1 6, 
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of eſſe of nb 190 . Of Wet 27 eke Gf aul, 
C chap. 4.] 7 


6. A Baroiky and 4 Sal i is a « Real Callie” upon ate She We os. 
deration, for paſſing of Manors, Lands, enements. or Heredita 
by Deed Inde ted, and fy rolled within Six Months after 17 Dae of 
it, without Livery and Seffin or Attornment of Tenants, It is 8 
ted By theſe Words, (viz.) Have Bargained and Sold. Vet theſe » 7 Rep. 49. 
Words are. not Abſolutely Neceflary ; for other Words, as Alien, *R 21 * 
Grant,. Covenant to' Rand ſeiſed, Se. upon valuable Conſideratio 
may amount to a Bargain and Sale, if it be by Deed Indented/an -S 
Inrolled. He that. Sells is the Bargainor, and ke VE. ys the Bar- 
gainee. In this Conveyance there muſt be ſome © Yaluable Cunſide- 1 Rep. 176. 
ration Given, or at leaſt ſaid to be Given, for the Land; for a Va 32 Kep. 35, 
cannot be raiſed by any Covenant,  Proviſo, or Bargain and Sale 

up on 4 General Conſideration. And tho no Money, Sc. wa as Really 

yet the Bargain and Sale may be Good, becauſe. no Averment 

pi Joſtiiedtion of the Exception) will lie againſt that which i is Ex- 

preſly affirm'd in the Deed. * A Conſideration expreſs'd in the In- « Dyer 169. 
8 is not Examinable, whether True or Falſe. However, where 1 Rep. 125, 
Money, Cc. is really Givin, tho' it is not Expreſſed in the Deed, the x 25; 
Bargainee may Aver it, and being proved, he Bargain ſhall be Good. 

The Uſe muſt 'be always to the Bargainee upon, a Valuable Conſi- 

deration ;. for He cannot ſtand ſeiſed © to the Uſe of Another. 80 « 1 Dyer 155. 
that in this Caſe Uſes do continue as at Common Law. [At Com- 1 Rep. 125. 
mon Law the Bargainee had only the Uſe, but now he has the | 
Land. 

2-2] Conveyance is Founded upon the Statute of the 27 H. 9 

chap. 16. For after the Statute of the 27 H. 8. chap. 10. For Bok 
ferring Uſes into Poſſeſſion, had Allow'd, That if a Man by His Deed 
had Bargained and Sold for Valuable Conſideration any 4 c. 

of any Eſtate of Inheritance, Freehold, or for Years, (as before 
explained) the ſame had been well executed by the ſaid Act. But 

Now it is provided By that Act, (viz.) 


. — 441 — ww 4 — 


By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe "Y the 
138 or Freehold muſt be by Deed Indented, and Inroll'd evithin 
Six Months after the Date thereof in ſome Court of Record at Weſt- 
minſter, or in the County where the Land lieth, before the Cuſtos 
Rotulorum, Two Fuſtices of the Peace, and the Clerk of the Peace; 

or 


An 6 Inſtitute, of the "Boox1L 


—— Ben, wn” the Cert of the Peace to be One; who 
ought. 10 0, Inrall Them in Parchment,. and deliver E Zo. the. Caito 
Kon rum ith ne Year after. 
Thr AF. xl not "Extend to Lands, &c. in ae or 
Boroughs where” an Offic cer or. fie have uſed to. Inroll Deeds or 
other Writings, as in London. SE. Elia, chap. 2 aſe Concerning 
Ipröllment of Batgains and . in the Counties, Palatine, of Lan- 
caſter, Gbeſfer and | Durham, 7 Am, chap. 1 8. For the We AR 
oY the e of vrt. 


This ud means the Croke of the Inheritance or Fre re- 

hold to an Uſe by Bargain and Sale Only, 
If Lands are argained : and Sold for Money only y. the Deed cake 
« 2 Toft. 672. to be Inroll'd ; * but, if for Money and Natural Affection, Se. the 

: Lev. 56 Eſtate will paſs without Inrollment. - 
„ Inſt. 35. b. Þ* The Inrollment muſt be in Parchment only, for the Strength 
2 Inſt. ba and Continuance thereof, tho the Indenture may be either in Parch- 
| 1 or Pa | 
<1 — I the Deed is inrolled the lat Day of the Six Months after. the 
: Day of the Date, it is a good lufclidbent- If the Deed hath no 
Date, the Day e of the Delivery is the Day of Date ; and the Deed 
| may be inroll'd Six Months after the Delivery. 
« 1Tuff 135:b. 1 The Six Months are to be Computed at Twenty-eight Days by 
22 6745 the! Month.” When a Statute accounteth by the Year, Half Year 
6 Rep. 62. or Quarter of a Lear, then you muſt Reckon according to the Ka- 
lendar. 80 a Twelve- month (in the Singular Number) includes 
the whole Year according to the Kalendar. But Twelve Months, 
Sic Months, Sc. (in the Plural Number) ſhall be accounted after 
T wenty-eight Days to every Month, (except in a Quare Impedit, 
where the Law reckons by the Kalendar ;) For the Month by the 
Common Law is but Eight and Twenty Days. [The Three 
Months limited for taking the Oaths by the Statutes, are declared 
to have been intended Kalendar Months, Stat, 1 3 Geo. 1. chap. 29. 
| See Skin 314.] 
* Inſt. 1442 A Rent may be reſerved out of a Bargain and Sale by Deed In- 
: Toft. 673- dented and Inrolbd; for now the Uſe and Poſſeſſion paſs together, 
And ſo out of any Conveyance of Lands and Tenements, tho' a Re- 
mainder or Reverſion. [See the 27 H. 8. chap. 10. Ante. r 
Tho' after the Delivery and Acknowledgment, the Bargainor or 
the Bargainee dies before Inrollment, yet the Land paſſeth by this 
Act. For a Releaſe of a Stranger to the Bargainee before Inrollment, 
is Good. And ſo a Recovery ſuffered againſt the Bargainee before 
Inrollment (the Deed indented being after within Six Months en- 
rolled) is Good; for the Bargainee was Tenant of the Freehold at 
the Time of the Recovery. So that if Two Bargains and Sales are 
made of the ſame Lands to Two ſeveral Perſons, and the Laſt Deed 
is firſt inrolled, and afterwards the Firſt Deed is alſo inrolled within 
Six Months, the firſt Buyer ſhall have the Land. For when the 
Gl. is inrolled, the Bargainee is ſeiſed of the Land from the Deli- 
of the Deed, and the Inrollment ſhall Relate to it. 


f 2 Inſt, 676. „ Houſes and Lands in any City, &c. are Exempted out of this 
* and are not Enjoined to be Inrolled, tho they have Power to 
ihroll. | 


© [See 
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Lee che Notes and References up the 2 Hyg. t 40 1 Hand. 
. 2 79 Fand See thö f Jost en 26. Awe A Pehiny, 
Boot 3. obapi Y t M bio d grader n eee S NN 
There can be no u of a Deed, & unleB'ir bs Aas _ 
. acknowledgdy, (bod ae eee ee bee e — AT 
'' Deeds Inrolled are either by Special Cuftom, as in Ein A el By 
a Lam; or in. purſuanee Statutes. 3 66010 10 308011 7 id ad * 
Every Deed may be Inrolled at Common Law\for Sechtityz But a 2 


Bargain and Saſe of Freehold Lands myf be Inrolled. IE Be! is * 2 Inſt. 676. 
ſhewed in Court: or is in Cuſtody of the Court) and by*MHchanct 
che Seal is broken off "the Court delt rel the Deed för ld Steu- 
rity of the Party ton od) bas ont to rv C vd non. : e 
Tho a Deed is Inis yet) One cannot o Phad the Irolltzent m 225.b. 
thereof, tho it is of Reecörd And tho' it is Exemplified under the fd. 173: 
Great Seal, One muſt ſhewꝭ forth the Deed itſelf under Seal; and 
not the Exemplifcation. [But for the Exemplification- of the Inrollz 
ment of Launen Patent, See 8 & 4 Ed: 6. ehap. 4. a 13 Bliz, 
chap. 6:] + ; 711. 9 92 91dA ich g 20 sg 1 
Idee alſs the 2 Elis. chap. 3/27 Elia hap. h. For the Bell 
ment of Fines and Recoveries; tbe 29 Car. 2. chap. 3. As to the In- 
rollment of Recogntzances, 48 5 N & M. chap. 22. As to Pleading 
of Charters, or other wh „Inrolled, to Any Inquifition- re- 
turned inte the Crown-Office by Chroners, Ke. 4 Ann, chap." 11. 
Concerning Lands veſted in the Gpyporation forthe Bounty of een 
ANNE By Deed Inrolled. 2 Ann. chap. 4. 5 Ann. chap! Fg. 6 Ann. BY 
chap. 3 5. 8 Georg. 2. chap. 6. — Regiſters of — 
Yorkſhire. 7 Ann. cb. 20. In Middleſex. 16-Ann. ch. 1 Concern- 
ing Fifty New Churches to be built in London, &c. 1 Morgi f. cb. 10. 
For the Inrollment of Deeds whereby Lands, Sc. are Feen r 
Augmentation of Poor Livings. 1 Georg. 1. 2 55. 3 Georg. 1. ch. 
18. For the Inrollment of the Conveyances and Wills; of Paps. 
Sc. See alſo of Evidence, Tudgments, Book 4. chap." 4. > .24 Na) 


Note, That a Bargain and Sale of Leaſes for Years, Good ahd 
Chattels Perſonal, are not founded: upon the 27 H. 8. chap. 16. or 
any other Statute. They are Good, tho' not by Deed indented or 
inrolled, and tho' without any Confideration ;, for That in this Caſe 
is not Examinable, when the Sale is acknowledged by Deed. [Sce 
the 29 Car. 2. chap. 3 3. and of Leaſes infra. And How Property 
in Goods and Chattels may be Acquirea, chap. 6. Pg, An d of Alions 
on the Caſe, Book 4. chap. 4], 

7. Of Grants. 1. What is a Grant, and who may Grant. 2. What 
Things may be Granted, and therein Of Election. 3. Of Attorn- 
week 

© Grant (Conceſſio) is - properly of an Incorporeal Thin by i Inſt. 9. a. 

Deed, bean x _ * 1 be made. . It cannot ©: 5 . 
Parol, (or Word of Mouth) and therefore Reverſions, Advowſons 
in Groſs, Tithes, Services, Rents, Common in Groſs, &c; muſt paſs 
by Deed; and are ſaid to lie in Grant, The Deed of Incorporeal 
Inheritances doth equal Livery in Corporeal. {See-29-Carr-2.-ch.3.] 
A Feoffment is always applied to a Corpoteal and Immoycable 
Thing. A Gift is of Larger Extent, and is applied to Things Move- 
able and Immoveable ; yet a as to Fiings Immoveable, wane taken 


4A N ſtrictly. 
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ſtrigly, "7 applied only. tg Lande and Fenementa Gren in "Tail. 
But Ct and Grant ate often canfolndaly.;[Sen\Dt ap) Eſf ate iu 
Fee-fample, ch. 1. ante, where the Word Heirs may {quiet ime$ode 


Omitted in Grants, y)! tom llonnT on od 1H mt 


« Perkin, . Any Natural Perſon or Corporate Body (not Prehübited by Law 


* 1 9 Infants, Women Covert," Monks, Ge.) may be Crude: But 
3.4.5 
&c. 43, 47, an Infant or Woman Covert _ be K cpr a andy 
75 . unbey, ſabra. ! 50 od yore-booCl e 
Granteth is Termed the Grantor, a He to — 
— — is the Onanie. And the Grant is uſually made by 
theſe Words, (vie.) Have Ciuen, Granted and Confirmed, &. and 
lat. 301. then by Delivery of the Deed the Freehold doth paſs. Have Given 
and Granted may amount te a Grant, Feoffment, Gift, Leaſe, Re- 
leaſe, Confirmation, Surrender, Cc. at the Blection of the Party, 
and may be pleaded 85/6 Grant or as 4 EI ow Leaſe, Ce. 
as He pleaſes. 1 101 38 Ti 
Regularly thele Things are Requilite in every. Good . Grant. 
1. That there be a Perſon Able to Grant. 2. That there be a Per- 
fon. Capable of the Thing Granted. 3. That there be a Thing 
Grantable, ". [See of Incorporeal Eftates,. lap. 2. ſupra} 4. I — 
it be Done by Deed. 5. That there be an Attornment; where Need- 
ful. 6. That chere be an Acceptance by the Grantce of the Thing 
Granted, [See Of Grants by Biſhops; &e. Of Leaſes, poſt.] 
2. All Incorporeal Things may be Gtaj,ỹ by, Deed, as before 
ſaid ip the Deſcription of a Grant. 
—— All Chattels Perfondl: may bs Granted or Given without Deed. 
[For Chattels Real, See the 29 Gor: 2. chap. 3 


57. 


90 nl 


1 Inſt. 90. b. tee bas bis Elster 80 make it o8rtain. 


Nr *RUL ES Concerning. ELECTIONS 
W Here nothing paſſes to the Feoffee or Grantee before Election 
made by them, the Election ought to be made in the Life 
of the Parties. 5 
But when an Intereſt paſſes immediately to the Feoffee, Donee or 
Grantee, there Election may be made by Them, or their Heirs or 
Executors. 
When One and the ſame Thing paſſeth to the Donee or Grantee, 
and CREE or Grantee hath f Election, in what Manner or De- 
gree He will take this, there the Intereſt paſſes immediately; and 
A His Heirs or Executors, may make Election when they 
WI 
When Election is given to ſeveral Perſons, the firſt Election made 
by any of the Na ſhall ſtand, 
en an Election is given of Two ſeveral Things, He which is 
the Firſt Agent, or is to flo. the firſt Act, ſhall have 1 Election. ? 
When 


| * 9A — 
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| n ee * 40. 
Cijus oft divijie, alterius oft elettio. I Inſt, 166. bv. 

my or ſos um patityr regreſſum, 1 Inſt. 146. 34. 8 
emel placuit in elicticnibum amplius diſplicere non poteft, Ibid, 


2 Rep. 37. Of eyery Thing Uncertain, which is Given e or Granted, the Gran- 
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When Grant is of Things Annual, and which are td Have Con- 
tinuance, there the Election Remaineth te the Grantor, here the 
Law gave him Election, as well after the Day as before. Otherwiſe 
it is, when Things are to be perform d but nee. > 7 (51 
le that has Election, may often Joſe His Elect a by His AR and 
Wroeee..- ii -« : £12 Sd: o natbroaps Don ebe 74 
[See concerning Election, 2 Danvers's Abr. Tit. Election, 7 59, Kc.] 
3. I ſaid that an Attorument might be requiſite in every 
Grant; Ge. 3 | LINE N 2 7 I 2 80 0 2 e 
Now, An * Attornment (from Tur ning from One to Another) is « 1:9. 309 a. 
the Agreement of the Tenant to the Grant of a Seignidry, Rent, or 
of the Nonee in Tail or Tenant for Life or Years to the Grant of 
the Remainder or Reverſian. By this the Tenant acknowledges His 
New Landlord. For otherwiſe, He that buyeth any Lands or Te- 
nements, which are in the Occupation of a Third Perſon, \cannot 
get the Poſſeſſion. * It is not neceſſary upon a Fine, becauſe the » Taft. zog b. 
Eſtate is Transferr'd to the Uſe by the 27 H. 8. chap. 10. Nor where 322. 4. 
a Rent or Reverſion is Granted by Matter of Record; nor where it 
paſſath by Deviſe. And it is never Neceſſary, but where there is © :Inft.312.4. 
a Tenure, Attendance, Reverſion or Remainder, or Payment of 1 Max. 
Rent out of the Land. And therefore if an Annuity, Common, 3 Rep. 81. 
Sc. be granted for Life or Years,” &c. the Reverſion may be grant- 
ed without Attornment. - © e ay TT 
The End of Attornment is to perfect Grants, and therefore can- 
not be made upon Condition, or for a Time. a 
Attornment is either Expreſs or Implied, * Expreſs by Words or « Lit. 551, 
Writing. By Words only, as by faying, I Attorn to you by Force of 77 "IA 
the ſaid Grant; or I Acknowledge myſelf Your Tenant. By Wri- =_ * 
ting endorſed on the Deed, or ſet down in any other Writing, which 
is the ſafeſt Way. And in both Caſes, the Tenant may moreover De- 
liver to the Grantee a Penny, &c. by Way of Acknowledgment, 
that the Witneſſes may better remember it. Implied by Law, as if 
a Reverſion be Granted to Two by Deed, and the Tenant Attorns 
to one of Them according to the Grant, This Attornment is Good, 
to veſt the Reverſion in Both the Granteeeee. 
It ought to be made in the? Life-time of the Grantor and Gran- « 1Inft. 315. a. 


þ % 7 r9 
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tee. If the Tenant dies, He that hath the Eſtate may Attorn. But 

the Tenant muſt have Knowledge or? Notice of the Grant. When ; Indi. 309 b. 
it is made, it ſhall have * Relation to the Original Act of the Grantor, . Intl. 3 10 b. 
Sc. For the Law always regards the Original Act. 2 Rep. 93. 

> It a Reverſion is Granted for Life, the Remainder in Tail, the 20 _ 49- 
Remainder in Fee, the Attornment to the Grantee for Life ſhal! 3 
enure to Them in Remainder, to veſt the Remainder in Them. 

The Attornment of an Infant to a Grant is Good. The Hf: 1 rInf.312.b. 
band muſt Attorn for His Wife, and it will Bind Her. A Man 313.2. 315.2. 
that is Deaf and Dumb may Attorn by Signs. But Nen Compos 
cannot Attorn. * 

Attornment is ſo Neceſſary, That before it be done, the Grantee 
cannot bring an Action or Diſtrain. [See the 32 H. 8. chap. 34. and 
for the Expoſition of it, 1 Inſt. 215. a. & b.] But no Attorgment 
was ever requiſite to Grants To or By the King. 


- 5, Tha 


> ; " nd * 


E Cujuſque rei potiſſima pars ęſt principium. 10 Rep. 49. 


276 An Inftiture of: the | Book II. 
Abe Title os; — was a Difficult, und Gras Title, wich 

"its Appendixes: by the Writ of 211d Juri clamat, Quem Reddi- 

tum Reddit, Per Que Serwitia. But now Attornments are not 

ſo much in uſe as formerly. For new Expedients are found out 

by Fines to Uſes, by Bargain and Sale, by Leaſe and Releaſe, and 

by Deeds enroll” d, ng to the Statute of the a bs H. 1 81 16. 

Anil der Wy. 
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By "he 4 TY 5 Ann. as v4 6. All K beg and ane to wy 
made by (Fine er Otherwiſe, of any Manors, Rents, Reverfion or 
"Remainder; ſhall be Good without any Attornment of the Tenants, 
Provide, That no Tenant ſhall be prejudiced by Payment of Any 
Rents, or for Breach of any Condition for Non-payment of Rent, 
before err we Mull be hens him ff cg 8 88 by the gw or 
e | f 


This Ac does not Extend to Executions of Judgments in Eject- 
ment, Sc. but Thoſe Remain. as before; as to the Attornment of 
* Tenants. to him that Gains the Poſſeſſion; for it Relates only to 


Om _ e and 


Stat. ts Geo. 2. chap. 19. reciting, That the Poſſeſſion of Lands 
is rendered very precarious by the frequent and fraudulent Practice 
of: Tenants in Attorning to Strangers who Claim, and that the 
Landlords are by that Means turned out of Poſſeſſion, &c. enacts, 
Mat after the 24th of June 1738. every ſuch Attornment ſhall be 
abſolutely: null and void; and the Poſſeſſion of the Landlord ſhall not 
be conflrued to be any wiſe affected by it. Provided that Nothing 
herein contained ſhall extend to vacate, &c. any Attornment made 
in Conſequence' of a Judgment or Decree; or with the Privity and 
Conſent of the Landlord ; or to any Mortgage after the Mortgage 
is forfeited. 


RULE 7 di GRANTS. 


s Perkins, Man cannot Grant that which He hath not, nor more than 
Tit. Grants, - He hath. 
6 


1 * 309. b. A Right of Entry, or Thing in Action, or Cauſe of Suit or 


d Inſt. 2 14. a. Title for Condition Broken, cannot be granted over to a Stranger. 
268. * * [See the 32 H. 8. chap. 34. ut ſupra, Allo of Reverſions, ante, 


and of Aſignments, poſt. 


© 4 Rep. 66. A Bare © Poſſibility of an Intereſt, which is uncertain, is not 
5 Rep. 347 Te 10 
PTE OE rantable. 


6-4 Grants ſhall be conſtrued according to the Subſtance of the Deed, 
nf. 46 b. and not According to the * ſtrict Grammatical Senſe, 


CR — — — —— —Pü— — — — —ũ—33—ä — 


Nemo plus juris in alium transferre poteſt quam ipſe habet. 1 Inſt, 309. b. 
4 Rep. 24, 6 Rep. 57, 68. 8 Ro. ep l 20 oy 

Falſa grammatica non vitiat conceſſionem, 9 Rep. 48. 

Falſa orthographia non vitiat conceſſiunem. Ibid. 

le numerus et ſenſus abbreviationum accipiendus eſt, ut conceſſio non fit inanis, 

1 
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Con- 


is Letting: 
Term of. Life or. Voars; or at Will, upon a Reſerved: Rent. Ih all 
Leaſes there muſt be a Leſſor atfdiLeſite; He that:Demiles: i 


ch deuctidn oft Grant Hl 3 e 15 
ofthe Pabties: 5 ni 141% AS BIA la Nun Fot 10 b 
Pheg Words of Grant call bed Ecanſpoſedjt Sn: the tant » nt. 215 b. 
may take Effect. [. Wa g Se 8 V8 Stfl3 392) 401 

Where the Grant is © Impoſlible ng to the Letter, the Law « Inf. 183. b. 
will make ſuch Oanſiruction; us iche Gift 17 aſnbllity nmy take t Rep. 46. 
Effect. C Nit RUE d e IR 

All Grants in the Caſe of a Subject ſhall be taken moſt ſtron gly 
agui nit: Hic that made dt, aud moſfi:Renefzcial forth ute De 48 
Dad, ank. PH bow vil 1 OD nation. or 2rnumans Tt ebf. 
be AT # Incident. ſhall babs by che Shang af the Principal z. Bdt mot *Unſtt $2.6. 
the Hr ihuipal by the Gait of theIhcitent. -!:2.] doids to u, g oe ak! 
d Grants-mauſt! ber hertain as tothe Fer fon. Ec iba Grant be made 
to na ur Brix Id wid d do (ien n eee yarn abs. mo 


Af WY" of 
In the Grant bd Thing, All (Things Neceſſiry fon the obtaining * : Tad. hu 
of it ure included. 54¹⁰ V'In. Jad 20% iat nav ritga 26 * 2 Inſt, 309, 


Ste che 13 Ea obap. 5. 27 EI chap. 4. Ahgainſt Fraudulext a 

G# nts; doe. + wA oil vd nou A ads og 300063 1084 t di 5 Rep.12,47: 
130d $i6loc wb vhs] 41 21 tone ita n elo not «1 Rep. 32. 
8. Of! Laage, a denen a har is a 1 2. How many 

Niete f. What oPepJons may make Good ; and Sufficient Leaſcsi 


4. Hou may The be %%. IDA tir e 9187: 


1 13% woot (1.3 


I iar is a L] #3. 1 Wadi 1 53 aww 1 & In 
A Lea (from Laier, Dimittere, To parti with) is a Demilt t 158. 43. b. 


of Lands, Tenements or Hetediitraent® anto!/Andther-fot Litt. 57. 


to Farm, is the. LEH. (vulgatly callid the Zandbid) and He unto 

whom'it is Demiſed, or Let, is the Le//ee, commonly call'd Bell 

nant. The Words to male u Leaſs, „ate, 9 Deriſe, Cant anU To t 1 Inſt, 45. b. 

Furm let. Other Words, as Habe given, Gralteu, may amount 1 

a Leaſe; but Dem, Grant and D Furm Let, are the tnoſteſuſual. 

The Uf&in' the Courtꝰof Exchrgurr is fo make Laaſeb ard tlie King's 

Name by the Word Commuttimns ; which 18 ce ehe Ouſtbm h 1 Roll. Abr. 

of that Court, though not Good at Common Law. oY 10t sagn 334. 

2. How many Vindi of Leaſe? : l: ) bois Hel 

here ate ſevelal Kinds of Leafes; hs a . ig either by Nurol 

(pe, Parole, By Word of won: only) or by ee. - [Se© the - 

29 Carl 2. chap: a. 6. Nile wt Y 40 R | 
Leaſes alſo are Leaſes for Life, for Years, or At Wil. ver Pom = d! 
1. AL Leaſe for Lyfe, is when ont Hath Lands and Tenements 1 Bite, a. 

** to nn for Term of His Own Life, or the Life: of Another, or 1 Inſt. 410 K 

for the Term both of his own Life; and the Life of Another. There 5 

muſt be Livery and * Seiſin upon a Leafe for Life, if it is not made « Lit. 59 ; 

by Covenants to ſtand ſeiſed t Uſes; or Bargain aid Sale by Virtue 1 Inſt. 50. a. 

of the Statutes of the 27 H. 8. chop. 10 & 16. But if Tenant for 

Life wirh Power to make Leaſes for three Lives, makes a Leaſe a0. 


wr N is not neceſſary. 1 La. Rey. 1 vc It cannot be 


bur >: 1080 i 21 ls made 
© Duelibet conceſſio firtiſſme contra donaterem tr fot eft A FA. ry 4. 
183. a. 5 Rep. 7. 59. 580 
« Acceſſorium non _- fed Jequitur j Vittel, W 
%. 


Ruod non valet in principali, in acceſſerio non valebit, 


J An Infliture of the B00 II. 
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45 Reps 4+ mude-to . (Dot by: Un Codmion Law wh Bftate 
of Freehold muſt take Effect Preſently, either in Remainder or Re- 
verſion. It: muſt always be made in Writing; for i it is 12 by | 


92 


Parol. een 2. 79 3. poſt.) J af ves 
dest Mat“ Wk Ac" | 139 T fi? « 8 1151003 58 Its cl 21 für 5 . ©1: 4 
de df 1 93 By the 8 Ann. chap. 17 „ 1 inn of Dat) for Rent-angy be 
brought on 4 2 for Li e, as well as for ears. Bott 

VIS gon 215 ne, & 30 Se od d 81 HA 


Li. 58. $274, A „Laß br iet g Man Dewiſeth or - Litictbiin 
Lands or Tenements to Another, To Have and To Hold for-a'cers 
u. 59-454 tain :Numberi-of : Years agreed on Between ther. By Force and 
1188.78. b. Vertue of which Leaſe the Leſſee may Enter? into the ſaid Tene- 
51. b. 270. a. ments: And tho the Leſſor Dies before the Leſſee Enters, yet the 
Noy' Max. Leſſee may Enter; for no Livery of Seiſin is to be given upon a 
3%: '"-* | > Leaſe for Fears. The Leſſee may grant over His Term before En- 
had 79, as hath been ſaid. For before Entry the Leſſee hath Intereſſe 
"eve. Termini, or an Intereſt. in it, and may take a Releaſe of the Rent. 
Vet the Leſſor cannot paſs the Reverſion by the Name of the Re- 
| : verſion, before the Leſſee Enters. If the Leſſee dies before Entry, 
His Executars or Adminiſtrators may Enter. But the Leſſee) is not 
in Poſſeſſion, to Bring an Action of Treſpaſs," to take a Releaſe to 
enlarge the Eſtate, Sc. till Actual Entry, if the Words of the Leaſe 
are Demiſe, Grant, Sc. If the Words are Bargain and ſell for 
Conſideration of Money, He is in Poſſeſſion upon Execution of the 
Deed, To bring Treſpaſs, To take a Releaſe, &c. ¶ By the Statute 
of Uſes. See Of an Epate. for Nars, chap. 1. ante.] Leaſes for 
Years muſt be made of Lands and Tenements, whereunto the Leſſor 
Loft. 47. a. may come to! Diſtrain; not of Incorporeal Inheritances by r 
Perſons or Subjects. Yet if a Leaſe is made of Them by Deed, i 
may be good by, way of Contract to have an Action of Debt, but one 
cannot Diſtrain by Virtue of it. The King may make a Leaſe of 
Incorporeal Inheritances, becauſe He may Diſtrain upon All the otlier 
Lands of the Leſſee. [See Book 1. chap. 2. Concerning the King's 
| Advantages in reſpe& of Property and Suits in his Courts. 
. Leaſes 15 Years alſo may be made of any Goods and Chattels 
Perſonal; as a Stock of Cattle, a Sum of Money, &c. | - 
A Leaſe for Years may be either by Parol or Writing. [See 
* 5 Rep. 94- 29 Car. 2. chap. 3. poſt.) And it may begin at a Time Paſt, Pre- 
ſent or To come. But regularly in every Leaſe for Years the Term 
"© Rep. 35. muſt have a Certain Beginning; tho it depends upon an Uncertain- 
Ink. 4. b. ty, as upon a Limitation or Condition Subſequent, And tho' there 
Noy's Max. is no Certainty of :Years in the Leaſe, yet if by Reference to a Cer- 


„ 9 Abr. tainty it may be made Certain, it is ſufficient. | As if One ſeiſed of 
20. Lands in Fee, Grants to Another, that when He pays him Twenty 


Shillings, from thenceforth He ſhall have the Land for Twenty-One 
Years; This is a Good Leaſe for Twenty-One Years from thence- 
forth. And the Leaſe alſo muſt have a certain End. Therefore if 
the Parſon of A. makes a Leaſe of his Glebe for ſo many Years, as 
He ſhall be Parſon there, this cannot be made Certain. But if He 

makes 
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f hs certum wal * certum neal 5 I | Inft. 45. TY ak a, 142. a. 2 * 
A incertum ff, "ou certim reddi nullo modo \poteft 5 __ $,5 58 Pond nd © 
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makes a Leaſe for Three Years, and (from Ihrer Tears to: hre 
Yeats} 80 long at be ſcall be Pas, This v\w'Good'Feaſe for Bi 
Years): if he continues Putſdn ſd long j but the Reſidur is Uncyrtiim 
And ſo if one makes a Leaſe for Twenty-OneYers, f Hν˖ 
long Live, this is a very good Leaſe for Years, and a Certainty in 
an Uhcertainty, und ché a Leaſe fer Years muſt have a vertãm Be- 
gintiirig und a Cettaiti End, yet the e Cuntinuunce thereof may be + i tad. 46. a. 
Uncertain; for: the ſume may ceaſe and revive : e 
It a Leaſe be müde for ears to A. and after the Leſſor doth * Noy's Max. 
make 1 / Leuſe for Veats to B. Regularly this Leaſe! to B. is 4 goes „ 
Leaſe; for ſo many Years: of che Second Leaſe;" as ſhall *confc füße f 
the fitſt Leaſe is Determined. ! A Teaſe for a Thouſand Days, Weeks; 
Months, or a Thouſand Years is good. If a Leaſed is made lf HI 
Day to Day, or from Week to Week, for Four Years, this is a good 
Leaſe for four Years!'' Alſo a Leaſt from Year to Tear, 3.86 %ng © Noy's Mar. 
as Buth Parties pleaſe, after Entry iu any Year; is'a Leaſe for, that 65 
Year, &c: till Warning be given to Depart, © So if ont makes a Leaſe 1 111 
for a Year, and ſo from ear to Year; it is a Leaſe for Two Years 5 
and ſo from Three Veats to Three Years, is a god Leaſe for gi 
Years, as aforeſaid, If a Man leaſeth- Land-for V ears it is a good 
Leaſe for two Years, to anſwer the Plural Number, If there is 
Leſſee for Vears upon Condition, that He ſhalf not alien any Part 
above Three Vears during the Term; and if he doth; that the Leaſe 
{ball be void; now if He lets for Three Vears, and ſo from Three. 
Years to Three Years during the Term, it is a Breach of the Con- 
e e e eee e eee 
A Leaſe fot Term of Years, tho never Jo long, is but a Chattel; 


and tho? it be a very long Leaſe, it cannot be Entailed; 

But the Devi/e of a Leaſe for Vears to one for Life, and after- * 5 Rep. 95. 
wards to Another during the Reſidue of the Term is good; becauſe - 
He hath it not by Way of Remainder, but by Executory Deviſe; If © i” 
a Leaſe for Years is made to a Man and His © Heirs,” it mall go to *: Inf. 46. b. 
his Executors; otherwiſe in a Will. [L.] If a Leaſe for Vears is 388. a. 
made to a Sole Corporation, and his Succeſſors, it ſhall go to the * 
Executors. [See Of an Eflate for Years, chap. 1. ante; and See 
the 29 Car. 2. cheg 3. h.. nn 2 n 7 ata 

3. A Leaſe at Fl is either at the Will of the Leſſor, or Leſſee; * i Inſi $6. , 
or of both parties. For it is Regularly True, That every Leaſe at 
Will muſt be at the Will of the Leſſor and Leſſee. It may be made 
by Parol as well as by Writing, and of Things Corporeal and In- 
corporeal, [See Of Eftates at Will, chap. 1. ſupra. )] 


Note, That it is not Material, whether any Rent is Reſerved upon 
a Leaſe for Life, Years,' or at Mill; except only in the Caſe” of 
Leaſes for Life or Years, made by Tenant in Tail, Huſband and 
Wife, and Ecclefiaſtical Perſons, ' according to the Statute of the 
32 H. 8. chap. 28. hereafter to be mention d:; and except Leaſes 
wt or by Word of Mouth, according to the following Statute; 

By the 29 Car. 2. chap. 3. All Eſtates, Intereſts'vf: Freehold; 6 
Term for Years, or any Uncertain Intereſt in or out of Lands, &c: 
not put in Writing, and ſigned by the Parties making them, or their 


Agents 
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Ages autharited.by Writing; Jail Have negreater Bf ken e 
late ar \Nillgofcceph Lefifes, Xcefdling M ber Hanse from 
mating Sobet ehe Rent: Rrſer ved ſhall; be Nun Lhurde fit 2 
Falus ve Thing Demed yu, 1 101 5 s Astr. 210 3 ol ba /. 
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-4n;Qbanceryy cif f the Deſed dant ice ſſes »PatoloAgreetaens by his 
Ab ren, Without, iaſiſting Yn the Stathten the Hlaintiff balkiihave 
a Decree; becauſe — 2 Danger of, Perjury „Hr. Cb, ana. 
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r 21 
Pr. * 16, 7 
ffect of à Leaſe fat Life on; 
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downafen Iifkuctions; by! Geuhſd, Pero Ch. A. TW here a 
a wn Agrceent is: 29 and an Enjoyment aggord. 
8 Millu not avoid 1 f ſo dong avaiCis : already carried 
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51 85 ut if the Subſtance of the Leaſe be. put in Witting, and Signed 


the Parties the pot Sealed by them) TN e the Foreg\and 
cars otherwiſe the Effect of a Leaſe 
86: Will But no Aion of: nt: can behranghbes ſuch Wri- 
ting Leaſes that exceed three'Y ears; muſt be made in Means a bad 
axe-uſyally made hy; Need Iodentedl! 1 ie el 2 orc)! 
2i 3 fl il dcm er ods n of aro o 101 216. 
1 But by Stat. 22, Geo. a hab. Aller- ia 247h:gf Juur 238. 
The Landird whers tlie Demi/e. as: nr by * * may recaum a ren 
foneble Hati faction for: the Landi, &c. bell iy the; Defendants! in an 
Alu on the Caje;i for the Uſe; dnd. Occupation gf (what was: ſo belt 
or enjoyed. And if in Evidence on the Trial of ſuch Actiam, any 
Poreli Demiſe, or. ami Agreement (no 4 being by Deen] ' ſhall. ppthear 
on which a certain Naut was; reſerved, the Plaintiff. ſball not there- 


© * Jar. 5 Nonſui fed, but may mate Uſe lit 48 . Evidende 19 the 


Quantum f tht Damages to bergtrouered; > 11nm 1 of 08 11 

Further by 29 Car. 2. chap. 3. No: -ſach Bftates or. Intereſts: (1 
being Copyhold or: Caftomaty Inteneſts) ſhall he; Aſigned. Grented,! or 
* Surrendered, unleſs it be either by. Deed or 8 n yr __ 


. Bk Lg or 00.47 and Operation 77 Laue {02 1 O1 2 


a 31 101 3 1 21 TQ1HISY 7 

There 3 is a Common Way of Conveying _ Mutual. Lraſes, or 
by Leaſe en each gide; and this is called a Conveyance by De- 
miſe and Redemiſe!; and iy (RfopsF! upon - r Grant of a Rent 
Chargss Ge. 21 oily bus H HRT 
2 n Perfons 2 make Good, and abe, Looks fe Live 
Years or at Wil N & TW NA 10 452) 

Every One that is Seiled of Lands i in Nee fanple, may 33 out 
His Lands for Life ot Lives, for What Time He pleaſes, pr at Will; 
exccops. Yorke that arc Reſtrainect dy Statutes, as ſhall he pordecely 
ſhewn,.." \it 1 cit 118945 TD d oN 10 91:1] 2011 
„Every One that is; ſeiſed of an Eftate-T; 11 f any, Lands or Te- 
nements, may ma kęl Ah Leaſe out of. it for-His-own Life, hut no 
longer; unleſs it be hy Fine or Recovery; or ſuch. a Leaſe as is War- 
ranted by the 32 H. 8. chap. 28. If Tenant in Tail maketh a Leaſe 
for Life Generally, it ſhall be Conſtrued to be for His own Life, 


1 Inſt, 42. hat! It _ tat War A e \ 5 of pie 8 I. 


a. & b. 
183. b. 
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CHAR: ry Laus of England 281 
He that is Seiſed of an Eſtate for his on Li, or itn Life. of, 
Another, may make a Leaſe for His own or the othe 7. 155 accord- 
ingly as He is Seiſed. Alſo: He may make a Leaſe for Years, or at 
Will, of this Eſtate; and it ſhall be Good, as long as the Eſtate. for. 
Life does laſt. If one Grants Lands or Tenements,  Reverſions, 
Remainders, Rents; Advowſons, Commons, c., and doth xpreſs 
no Eſtate, \ the Leſſee or Grantee. (due Ceremonies. requiſite, by 
Law being Per formed) hath. an Eſtate for Life. But if Tenant * » Ing. 183. 
for Life-maketh a Leaſe Generally, it is an Eſtate far His own, Litea* © * 
for if it ſhould be a Leaſe for Life of the Leſſee, it might be a. 
Wrong to Him in the Reverſton. [See of Eftates. for Life.” chap. 1. 
ante, |. © 
Every One that is poſſeſſed of Lands and Tenements. for . 
may make a Leaſe of all the Years, except One Day, or any other 
Part of it. It muſt be Granted for a leſſer Fime, than He bath that. 
makes the Leaſe; for if All the Eſtate, is Granted; it is an An- 
ment of the Leaſe. And if a Leſſee for Years maketh a Leale for 
Life, the Leſſee for Life may enjoy it for the Leſſor's Life, pro- 
vided the Term. of Years laſts ſo long. But if He. gives Livery and 
Seifin upon it, this is a Forfeiture of the Eftate for Years,” 1, | 
Fointenants, Tenants in Common, and. Coparceners, may mike. 

Leaſes for Life or Years, or at Will, of their own Parts; and theſe 
Leaſes, will bind theit Companions. Bot ſee who may Purchaſe 
and'Convey, ſapra. ! 

In ſome Caſes, ſuch Perſons as are not Seiſed in \ Fee-ſimple, Ge. t Ld, Raym. 
nor able to Derive Eſtates for Life or Years out of their own Eſtates, * pn. 
may lawfully make Leaſes for Life or Years, &c, by Special Power 
or Proviſd enabling Them to make ſuch Leaſes, But then the Au- 
thority muſt be ſtrictly purſued, 

There are: Three Kinds of Perſons, that at this Day. may make d Inſt. 44. a. 
abſolute Leaſes for Liſe, Lives or Years by ſeveral Statutes, who 
could not do ſo heretofore, (ui,) Tenant in, Tail Hu 1 and 
Wife, One ſeiſed in Right of his Church. in 


1. By the © Enabling Statute of the 32 H. 8. chap. 28. Any Per- * 44. . 
fon Seiſed of an Eſtate in Tail in his own Right is enabled q His 45.5 
Leaſe for Lives or Years to Bind the Iſſues in Jail. 


+4 + £ 


yet by a Common dener = Sadly in mo py 2 bn 
of the Land, to bind Him in Reverſion or Remainder, , But if the 
Remainder be in the Tenant in Tail Himſelf; and He makes. A Loa 
for Years according to the Statute, or REY Fine, this | 1s. Good, and 
ſhall Bad Sls Own en ; | 7 it 07.90 £3 
: 2: By the ſaid Sanne Any Haſhand pas Wiſe * 70 ifed of ay, 0 

of 4 5 in Fee-fimple, or Nr-tail, in Right. of His W ot | 
jointly with His Wife Before the Coverture ve He. are at 7 L 
Bind Her and Her Heir. 8 Zu 

Provided, That all Leaſes made by the Hd of Lands, Ke. 
(being the Inheritance F the TT. Mall be made by. Indentyre 565 the 
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| Name of the Huſband and Wife, and ſhe to Seal the ſame ; and that 


the Rent fhall be Reſerved to Huſband and Wife, and the Heirs of 
the Wife ; the Huſband not to Alien or Diſcharge the Rent, or any 
Part thereof, longer than during the Coverture ; unleſs it be by Fine 
levied by Huſhand and Wife. 

No Fine, Feoffment, or other Act, done by the Huſband only, of 
the Inheritance or Freehold of the W ife, ſhall make any Diſcontinu- 
ance, or Prejudice the Wife, or any other who is to Enjoy it after 
Her Deceaſe ; the Fines levied by the Huſband and Wife only Ex- 
cepted. [See 1 Inſt. 386. a. 2 Inſt. 681. 8 Rep. 72. See alſo 


Concerning Strangers to Fines, ſupra.] 
This A ſhall not give Liberty to the Wife, or Her Hart. to 


avoid any Leafe heredfier to be made of the Wife's Inheritance by 
the Huſband and Wife for Twenty-one Years or Under, whereupon 
the accuſtomable Yearly Rent for T SY Years before is weary 
according to the Tenour of this Act. 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 
apainſt the Huſband, tho' not againſt the Wife, If it be an Eſtate- 


*:Inſt. 326.2, tail, the Huſband and Wife cannot Bind Him in * Reverſion or oa 


d 1 Inft. 
45. b. 


ah 


© 1 Inſt. 44+ 


A. & b. 


mainder. [See Of Fine and Recovery, ſupra.] 


3. By the ſaid Statute, Any Seiſed in Fee-/imple in R. abt of His 
Church are Enabled by their Leaſes for Life, Lives or Nears to Bind 
their  Succeſſors. bog the 1 Eliz, chap. 19. 13 BEliz, chap. 10. 


Faſt.] 


As Biſhop, Dean of His Sole Poſſeſſions, Archdeacon, Prebenda- 
ry, &c. without Confirmation of the Dean and Chapter. 

Eccleſiaſtical Corporations Aggregate of many, are not included 
here, as Dean and Chapter, &c. but are left to their Liberty to 
make Leaſes as before. And Sole Corporations (with a Proper Con- 
firmation) have ſtill (notwithſtanding tbis Act) the like Liberty. 


[But ſee 1 Elix. chap. 19. poſt.] 


[This Af ſhall not Extend to any Parſon or Vicar, to wake any 
Leaſe, otherwiſe than they might have done before.] 


» And therefore if Parſon or Vicar makes a Leaſe for Three Lives, 
or Twenty-One Years of Lands accuſtomably Letten, Reſerving the 
accuſtomed Rent, it muſt be Confirmed by Patron. and Ordinary. 
The Common People have a Notion, That a Parſon or Vicar may 
make a Leaſe for Three Years, and bind their Sueceſſors by it with- 
out Confirmation; but i it is void by their Deaths. l See the 1 3 Elis. 


| chap. 10. poſt.) 


But to the * Good ſuch Leaſes by Tenant in 7 ail; Huſband 
and Wife, and of thoſe Seiſed in Fee-ſimple in Right of their 
Churches, as Biſhops, Sc. © Nine Things are to be Obſerved. 
1. The Leaſe muſt be made by Deed Indented. Therefore this Sta- 
tute does not extend to Copybold Lands, which in their own, Nature 
are Demiſable only by Copy. 2. It muſt begin from the Day of the 
Making thereof. But if a Leaſe is made for Twenty Vears to begin 


at Mic Inas next, it is ſaid to be a Good Leaſe. 3. If there be an 
Old 
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Car. 3. Laws of England. 
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Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render d or Expir'd within a Year after the making of the New. {See 
18 Eliz. chap. 11. ] 4. It muſt be for Three Lives (all wearing out 
together) or T'wenty-One Years; either One or the Other; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, ot 
Twenty- One Years, from the Day of the making of it; ſo it may be 
for Fewer Lives, or a Leſſer Term; If it is for Twenty-two Vears, 
it is not only void for the Overplus, but for the Whole. And if for 
Ninety+nine Years Determinable upon Three Lives, it is alſo Void. 
6. It muſt be made of Lands and Tenements Corporeal, out of 
which a Rent may be reſerved, and not out of Incorporeal Things, 
or Things that lie in Grant, as Advowſons, Tithes, Fairs, Fran- 
chiſes, Ic. And therefore the Grant of the next Avoidance of a Bene- 
fice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, by the Space of Twenty 
Years next before the Leaſe made; ſo that if it was Let for Eleven 
Years, at one or ſeveral Times, within thoſe Twenty Years, it is 
ſufficient; for then they were moſt. Commonly Letten by the Space of 
Twenty Years. 8. There muſt be reſerved yearly, during the whole 
Term, to the Leſſors, their Heirs or Succeſſors, ſo much Yearly Rent 

or more, as hath been moſt accuſtomably paid within Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted, If the Rent was reſerved formerly at Four 
ſeveral ' Days, and by the New Leaſe reſerved to be paid at One 
Day, it is Good, if the whole Rent be Reſerved Nearly. g. The 
Leaſe muſt not be made without Impeachment of Waſte, i. e. with- 
out a. Reſtraint from Committing Waſte, Therefore the Words 
Without Impeachment of Waſte muſt be Omitted, A Leaſe for Life, 
Remainder for Life is not Good, becauſe it is Diſpuniſhable for 
Waſte. [See the Statute of the 32 H. 8. chap. 28. at large. F 

But Biſhops, Deans, Archdeacons, Prebendaries, may make * Inſt. 44. a. 

Grants of Antient Offices of Neceſſity with Antient Fees, as before at g Rep. bo, 
the Common Law; as of the Office of Chancellor, Official, Steward, ; Cro. 50, 
Regiſter, Bailiff, Sc. For theſe Grants are not within the Statute of 259,279,555. 
the 32 H. 8. nor Reſtrained by the 1 Elix. or 13 Elix. hereafter to | 8 = 
be mention'd; becauſe They are no Diminution of their Revenues. 2 Lev. 132 li. 
(Qu.) Yet to Bind their Succeſſors, theſe Grants muſt be Confirmed. 1 
by the Dean and Chapter, as before the Statute, becauſe They are | 
Grants at Common Law. They may not Grant any New Office, or 
add any New Fees to Old Offices, Neither may they Grant their 
Offices otherwiſe than they haye been Granted. And therefore where 
the Antient Grants of the Office have been to One, it cannot now be 
Granted to TWO. And where the Antient Grants have been to Two 
Jointly, they may not be Granted in Remainder One after Another, 
neither may the Grant of theſe Offices be longer than for Life oc 
Lives. of the Grantees. And in Caſe any Grant is void, the Confir- 
mation of the Dean and Chapter will not make it Good. [See Of a 


Surrender, Poſt.] tak & Wt 1 
The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops, 
Deans, Archdeacons, Prebendaries. For by that Act they may make lf. 
a Leaſe of Lands by Deed Indented for Twenty-One Vears, 'r '| 
Three Lives, without the Confirmation of the Dean and Chapter, l 
3 Provided, l 

| 


in Inflirure 7 the Boon H. 


10 Rep. 60 
61. | 


Provided! they follow the Limitations in the Statute. This therefor) 
was Called The Enabling Statute. But becanſe the Statute ſtill ſuf- 
fered Biſhops, Deans, Archdeacons, and Prebendhries with Confir- 

mation of Dean and Chaptet, Mafters and Fellows of any College, 

Maſter of an Hoſpital and Fe Brethren, Parſon and Vickr wich the: 
Cohfirmationlof the Patton and Ordinhry, to make Leaſes for Life" 
or Lives, or Years, without ahy Stint at the Common Law, They 

are Diſc abet or Reftlrainied" by ſubſequent” Statutes, to make any 
Eftate or Conveyance, except — for Three Lives, or Twenty- 
One Years, with ſuch Previn, enen as in Ar Hear 8. 


10 required: For, 


VIC 4 7 +) * - : 
F eo} (1! 44 1 4 . b 3 


By the iced Statate of the 1 Ai, eley· 19. 8 Printed 
in the Statutes at large) All Eſtates made by any Archbiſhop or Biſhop, 
of uny Manors, Lan &c. belonging to their Biſbopriobs, or any 
Charge or Inbtmbrance out of them,” ſhall be Void; other \than for 
tht Term of Taenty-One Tears; or Three Liber from ſuch Time 
as any auch Grant or Aſurance ſhall be Ginen; r 2 _ 


and Freon 77 arly Rent of e ſhall on us, ih wag all 


Me, The Þifrent Pentiti df this Ae. in che Words; — 
thereof) with Neſpect 


Time: &c. (ich muſt be from the making 
to the 32 of H. 8. which fays, From the Day of the making, &c. 


See 875 the Difference in the 13 Elix. chap. 10. Ir. 


85 that the Confirmation of the Dean and Chapter eannot now 
make Good the Beaſe of ati Archbiſhop or Biſhop for a Longer Time, 
Sc. as at Common Law. But it they make Good a Concurrent 
Leaſe for Twenty-One Years; from ſuch Time, Gc. For tie Act is 
ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this Act, 
His Leaſe is Good to Bind * Himſelf; but not to Bind His Succeſfors, 
unleſs all the Limitations preſcribed by the 32 H. 8. are purſijed; for 


then the Confirmation of the Dean and Chapter is requiſite,” [But 
See, as before Ditected, the Different Penning of the I Elia. ch. 19. 


and: the 13 Elz, chap. 10; as to the Time of the Commencement 


of the Leaſe.] The Grants of Antient Offices are not Neſtruined; 


but Remain at Common Law, as before; for ſuch a Grant cannot 


be Prejudicial to the Succeſſor,” or'a Dimihuddon of We: er 


d 5 Rep. 2. 


© 4 Rep. 76. 


94; and ſee 3 Crv. 259, 557- 
b This Act 1 E/:2. is a Private AG, whereof the Court + will not 


take Notice without Pleading: © = Forte 


By the 13 Eliz. chap. 10. Alt Sm; Hufe, Leaſes, "ibn 
other Conveyances and Eſtates, — any Maſter ar Fellows ofi A /Col- 
lege, Dean and Chapter 1 any Cathedral or Collegiate Church, Ma- 
ſter of an Hoſpital, Parſon, Viear, or any Other $uving any Spiritual 


or Eccleſiaſtical Living, (other than far Twenty=One Nears, or Three 
Lives, From the making thereof, and whereupon 'the Hceuftoni'd 


Yearly Rent, or more, ſhall be Reſerved, and ' payable Nearly during 
the Term,) ſhall be utterh, Void. . 14 Elis. hes ahh The And 


18 Eliz, chap. 17; . pot.) | 25 


heſe Word, Or 17 deb, e. dle whter Purowr Vir 
who": are of an Interior Order, ill not Comprehend Biſhops,- whb 
I are 


— ä 33 —B ed * — _ 
« 


Chaps Lau ef England. 
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are pß an. Order that is Superior. Idee in. the: Tarridi, Nun Con- 
cerning Statutes.] Atte ons 10 noir: 


x This. AF call not make Good am Lege or other Grant afainſ? 
rbe vate Statutes. any College or Collegiate Church. ¶ See 6 Mn. 

.chap. 2314] Val a ele Mts. WR bv Qu i 
hit AA ſball not Extend to an Leaſe tobe nude upon a 
der f a. former Leaſe; or by Reaſon o any Covenarid dr" Comuiribn 
contained im any ſfotmer Leaſe, ſo. as, the, Leaſe th mad&chbutatfhs - 
not more Years. thay the Reſiduę af the Years: of the» forhen H,,, 

nor any Jefs Rent thereby Ręſer ved. ¶ But fee the(r 8E1is/-chapyits. | 
zn & e om An WN r „ den 
ö A 40 t1 N \ N A 1 


This is a Publick Act, and Concerns all the Clergy. 


* x - £ ; 
l * + % YI UOLOzSISLI 1 ; 


Wee cllap. Fl. H to make Leaſes. above Twenty-One Years, or 
Three Eives, with, or without Confirmation, (viz) Biſhops, (by there 


could Bind their. duęceſſorꝭ without Lonfir mation. 

u om yd Et "int Lat WS tit 122 
By the 14 Eliz. chap. 11. That Branch f the Statute of the 

13 Eliz;-chap.: 10. made ta avaie;certain Leaſes q Maſter" and/Fel- 

lows of. any College, &. ſhall. not Extend to Houſes Situate in Ct | '1 t 

porations or Market:Towns,-or the Suburbs thereof ; nor untd the © © Nt 

Grounds appertaining 1e ſuch ' Houſes ; ſo that they be, no be Dtl. 

Jing-Houſes of ſuch Perſons, nor have above ten Acres of Ground bt. . 


"a „ % 5 CQO 


A it's 
7 117122 44 1 0 
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longing Zo hem. © 1 2012-26... 3.3.54 4010 zZ f 0] QAth!C2 
FHrovided, That no Leaſe ſball be made by Force gf this A in 
Reverfion, .or wichaqut Reſer ving tbe Accuſtem d Yearly Rent at 
leaſt; vr without Charging the, Leſſee with Reparations.; nor for a 
longer Term than Forty Years. Neither ſhall ſuch Houjes be Alienated, 
_ for ' Recompenge of Lands in Fee:ſimple, -of as Great 'Ytarly 
aue. : in? 61 = Tf, 2 © 11G T 


\ 
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This Statute gives no Power to Biſhops to Let Houſes, otherwiſe 
than according to the 1 Ez. chap. 19. But tho Biſhops are not in- 
cluded, it is a General Law, extending to All the Reſt of the 
; "Theſe Leaſes of Houſes may Commence in Futurd. But no Leaſcs 
in Reverfion, or Concurring Leaſes can be made of tbe. 
£097 4 D | iAnd 


a8 Infliture of the Book II 


—— —— — 


* Hob. 269. this AF, ur tothe 13 — chap. 
: Ventr. 246. Void with Reſpect 


» 4 Rep. 120. that have Spiritual or Eecleſſaſtical Livings. 


« 1 Inſt. 44. b. Petſons. 1. That neither of the \Refframning 


4 
5 


Rep. 6 


a. & b. 
* 


Mars next after the Ma 


And now Deb divers Leaſes were made Jong. delete tho Expi- 
ration of the former, 


_ By. the 18 Eliz. chap. 11. Alt Le et made by Juth Perſons, as art 


mention din the 13 Eliz. chap. 10 enother Leaſe for Nars is 


in Being, and not Expired, Surrendred or Ended within Three 
ne of Ju aucb Leaſe, Jhall be Void. Ald all 

, 9 any fs 'fuch Leaſe comt\yury to 
Ilzifo be Void. © But not 
to the 14 . 11. concerning, Leute ef 


Bondt and Covenants for 


Houſes, &c. For this Statute b to the 13 Eliæ. chap." 10. 
Howbeit, This Adi ſhall not Extend to any e Heretofore mite 


by any fuch Peron or Perſons. 285 DER 


bath hw Gai end to 


the 18 Ba. C 


t6: Dirtond 1001 Othevobly 
» But this is à Ge- 


neral Law, whereof the Court ought to take Notice as well as of 
the 13 Bliz. chap. 10. the) it is net bound Res Jurors pon a Spe- 
Gal Werder. in | 60 


N the 43 Eliz. chip. 9. a Jalptenis had to the Eiter, Thit 2 
Leafe ſhould be Enj foy'd contra 4% the 13 Eliz. ch. 10. 14 Eliz. ch. 11. 
18 Eliz. chap. 11; hall be Deed Paid, as wall as Bonds ond Co- 
venants. (See the 18 Elia. chap. 11] 

By the 1 Jac. r. chap. 3. Al Aſurances ene. to the 
King fall be Veil. OO 1 Bhs. ine 19. 


Maſters and Fellows of Colleges; Ge. were beitre Reftrain'd by: the 
13 Eliz. chap. 10. as hath been achudg d. [See #1 Rep. 75, 76.] 

See the 22 Car. 2. chap, 11, For | making long Leaſes by the Dean 
and Chapter of S?. Pauls. 
Now Obſerve upon all Ca in Retaion to Feclefiaticdl 
or Diſabling Statutes 
of the 1 Eliz. or 13 Elz. do in any Sort Aker or Changes: the Eu- 
abling Statute of thè 32 H. g. But leave it for a Pattern in many 
Things. for Leaſes to be made ts Others. 2. That Leaſes made ac. 
cont to the Exception of the 1 Eliz. or the 13 Elia: and not War- 
ranted by the Statute of the 32 H. 8. (if they ute made by-a Biſhop, 
Dean, Archdeacon, or any ſole Oorporation,) maſt be Confirmed 
by Dean and Chapter, or in de 0 of re Jud Viear. / ka. 
tron and Ordinary. bob | 

 Agpregate Corporations did: never var 0 eee 

Therefore to Explain this Matter; BY 

If a Biſhop makes a Leaſe for One and Twenty Years, and all 
Thoſe Years are ſpent ſuving Three or Moe (for the Number of 
Vears to come is not Material, the 18 BJjz: abap. rx. not Extending 
to Biſhops) yet the Biſhop may make 4'New'Iwalt to Another for 
Twenty-One Years, to begin From the Making, according te the 

tion of the: Statute ; and this Concurtent Leaſe is Good, as 

well upon the Rxteption of the i Bis. in the Cale of Biſhops, lis 
24 & N upon 


The 13 Ez. chap. 10. 0 50t 
Biſhops; and therefore 15 Statute 
not Extend to Them. oy 

This'Statute and the 5 Ela. 4 


„14 
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Cu „ Laut of Buglanu. 
Ter et Outs ; Leer 
" upoti'the 13 Elz. which Extends to Spiritual and Eocleſiaſtical Cor- 
porations Aggregate of many, as Deans and Chapters, &c. whigh 
the 32 H. 8. did not, But the Concurrent Leaſe of the Biſhop muſt 
be Coofirmed by the Pein and Chapter; it not being Warmen by 
the 32 H. 8. A Biſhop cannot e Leaſe for Life or 
Lives, but only a Concurrent Leaſe for Years, upon a Leaſe for Years, 
See the Remarks upon the 1 Eliz. chop. 19, e. S 
The Exception of the 1 Eliz. and the 13 Eliz. doth Differ from 
the Statute of the 32 H. 8. For the Leaſes of Years to be made ac- 
cording to the Exceptions of the Statutes of Elix. muſt begin From 
the Making; but by the 32 H. 8. From the Day of the Making, 
as before Obſerved. | rr 
Tho' the Statutes of the 1 and 13 Elia. do not appoint the Leaſe 
to be made in Writing, or by Deed Indented, yet it muſt therein, 
and in the other Properties before-mentioned, be made according to 
the Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 
Tho' the Exception in the 1 and 13. Elia. concerning the Aceu- 
ſtom d Rent is more General than that of the 32 H. 8. and no Pro- 
viſion made for Impeachment of Waſte, &r. yet muſt the Pattern 
of the 32 H. 8. be follow ec. rn 
And tho by the 1 and 13 Eliz. all Grants and Leaſes made (other 
than Leaſes for Three Lives, and Twenty-One Years, without Say= 
ing, or Under, according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes, &c. “ for a Leſſer Time are Good. And Grants, 
Leaſes, &c. not Warranted by thoſe Acts are Good againſt the Leſſor, 
if He is a Sole Corporation; or if an Aggregate Corporation, ſo long 
as the Dean, or other Head of the Corporation Remains. For the Sta- 
tutes were made and intended for the Benefit of the Succeſſor. There- 
fore they may be Good againſt the Leſſors themſelves, fo long as the 
'Leffors live; or at leaſt fo long as they continue in their Places. But 
of theſe Leaſes we muſt underſtand-it thus---Leafes by Biſhops, not 
according to the 32 H,-8. are. vdidable, tho Confirmed by Dean and 
Chapter. And ſo of a Dean and Chapter, after the Death of the Dean: 
But if an Archdeacon, Prebendary, Parſon or Vicar-makes aLeaſe for 
ears, it is void by Death, if it be not made according to the Statutes. 
Other wiſe it is of a Leaſe for Life; for that is only Voidable, & fic de 
fimilibus; notwithſtanding the Statutes ſay, That the Leaſes ſhall be 
Void. [See of Acceptance of Rent, chap. 2. ante.] N 
Where a Biſhop, &c. makes a Leaſe, which may tend to the Di- 
minution of the Revenues of the Biſhoprick,-&c, which ſhould main- 
tain the Succeſſor, * there the Deprivation or Tranſlation of the Bir aft. 329. 3. 
ſhop, Cc. is all ane with his Death. And the like doth hold in '* NP: 6s. 
„„ 5 Soon 1c R me acn6e:-.; 
pon the whole Matter it appears, 1. That Archbiſhops and 
Biſhops may make Leaſes for Twenty-One Years, or for One, To 
or Three Lives, with the-Qualifications above-mention'd, without any 
Confirmation. And they may make. Concurrent Leaſes for Twenty- 
One Years upon Leaſes for Twenty-One Years From the Making, 
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* Omne majus includit minus, Cui licet quod majus, nen debet quod minus ff mm 
licere. 4 Rep. 23. 5 Rep. 115. 9 Rep. 49. | 
. .Omne majus trahit ad ſe minus. 6 Rep. 43. 

Quad licitum eft pro minore, et pro majore licitum eff, 8 Rep. 41, 


„ —C 


Vn Tafture of th! 2 Book II. | 


-with Copfirmation op of Dean and Chapter, TT with ach Qualifica- 5 
tions as aforefaid tho' tient be above Three Years f in Being of the 
Old Leaſe at the Time of Making the New. But if They are not 
Copfifmed, They muſt follow thie Directions of the 32 H. 8. 2. Deans, 
Atehdeaco, Preberdaries er. Heads and Fellows of Colleges, 
Maſters of Hoſpitals, Catliedtal or Collegiate Churches, Parſons, 
and Vicars, may make Leaſes for T wenty-One Years, or any Leſſer 
Number of Years, or One, T wo or Three Lives in Poſſeſfion, ac- 
8 cordipg to the Qualifications above-mentioned, and Concurrent 
-Tcafes, with Confirmation, if they are made within Three Years of 
the Determination of the Former Term; Biſhops in this Caſe having 
the Advantage. When I fay with Confirmation, Spiritual and Eccle- 
ſiaſtical Corporations Aggregate of many are not to be e as 
"before Obſerved. [See Of Confirmation, infra.] 
here are A Statutes fore; he Leaſes fit to be known. 
"Therefore See tlie 33 H. 8. chap. 27. and Of Cerforations, Book 1. 
chap. 8. 13 Eliz. had. 20. Concerning the Leaſes of the Benefices 
of Incumbents that are Abſent from their 55 above. . Eighty 
Days in One Year. © [Se 14 Eliz. chop. 11. 18 Eliz. chap p. 11.] 
18 Eli. chap, 6. Concerning a Third Patt, of the Rent to be Re- 
ſerved in Wheat and Malt upon College: Leaſes, &c, 13 Car. 2. ch. 4. 
Ig Jur. 2. Ch. g. 6 Ann. chap. 5. 12 Ann. ch. 22. 1 Geb. 1. ch. 37. 
Concerning the King's Power in making Leaſes,” Ge. of Lands, * 
2 3 Rep. 14. Parcel of the Duchy of Cornualli; $I V. & M. Se /.. 1. chap. 1 
Concerning Leaſes Ane Bond Fide and for Good and Valbabie 
3 by Perſons Simoniacally Promoted; and the 12 Ann. 
4. Seff. 1. Concerning Leaſes of Commons Encloſed in the 
Wl Riding of the County of, ork, for endowing Poor Vicarages 
and Chapelties, &c. [ For Leaſes of Crown Lands, 1 An, „Se. 1. 
chap. 7 For ſecuring Proteſtant Leflces' of * 6- Gee, 2, 
chap. op | x 1 
4. Ribe may Leaſes be Avoilel, a 2 E. 
dr Toft. 45. b. Leaſts for Lives or Veats are of three Natures. Some are Good, 
214-b. 215.2. Some Voidable, Some Void. 
1. Some ate Good at the Common Law, as Thoſe made by Tenant 
In Fee- ſimple, notwithſtanding they are for longer Time than Three 
Lives or One and Twenty Vears; ſome Good by Act of Parliament, 
as Leaſes made by Tenant in Tait; by a Man. led in Fee- ſimple 
or Fee- tail of Land in the Rigbt of His V 76e together with His 
Wife; by a Biſhop Sole ſeiſed in Fee without bis Chapter ; who 
5 by Deed indented may make Leaſes for Twenty-One Years 
dr Fhree Lives, as by the 32 H. 8. chap. 28. is limited. All which 
were Voidable at Common Law, tho' now made Good by Statute. 
2. Some are Yoidable at Common Law, after the Death of "Tenant 
in Tail, or Biſhop, Cc. and Wer the Death of the Huſband, if they 
ate not warranted by the 32 H. 8. chap. 28. Some Voidable by. Sta. 
tute, as by a Biſhop, tho” confirm'd by Dean and Chapter, if not 
warranted by the 32 H. 8. And ſo of a Dean and Chapter after the 
Death of the Dean. Some'Voidable af Times by the Leſſor Him- 
ſelf or His Heirs, as in the Caſe of Infancy, &c. 
3. Some Leaſes are Void in Futuro; as if a Tenant in Tail makes 
a Tels for Years, and dies without Iſſue, it is. Void as to them, 1 in 
Remainder or Reverſion, tho made according to "yy 32 K. 8. | 15 
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If a Prebendary, Parſon or Vicar makes a Leaſe for Vears, it will 
be Void by His Death, if it is not acrording to the Statutes. Other- 
wiſe it is of a Leaſe for Life; for that is voidable by Entry, Cr. 
and ſo'it'is in like Caſes, See Of Acceptance of Rent, cb. 2; ante.) 
Some Leaſes are Void id Preſent! ; as if One makes à Leaſe for: [6 


many Years as He ſhall Live. This" is preſently: Void for the In- 


certainty, 80 if Ond makes a Leaſe for Eife without Livery and 


Seiſin, GS. | 
,  2n21> 31 9601 een O17 577 | | 574 . Ee: 

happen to Landlords, whoſe Tenauts have Power to determine their 
Leaſes by giving Notice to quit the Premiſes, and yet refuſing to de- 
liver up the Poſſeſton when the Landlord has agreed with another Te- 
nant 2 the ſame; and enacts, That after the 24th of June 1738. 


in Caſe any Tenant ſhall give Notice bis Intention to quit the Pre- 


miſſes by him holden, at a Time mentioned in ſuch Norice, and fhall 
not accordingly deliver up the Poſſeſſion at the Time, &c. the Tenant, 
&c. his Executort, &c. ſhall. from thenceforward pay to the Land- 
lerd, &c. double the Rent which he ſbould otherwiſe huvr paid; to be 
recovered as, before ſuch Notice, the ſingle Rent might be: Such 
Double-Rent to continue to be paid during all the Time the Tenant 
condinues vn: Pojjeſſon,:- i tt oo Ht nav of rat nt tal th ot 
By Stat. 11 Geo, 2. chap. 19. From and after the 24th Day of 
June 1738. F any Tenant holding any Lands, &c. at 4 Rack-Rent, 


or 4vbere the Rent reſerved ſhall be full three Fourth of the Yearly 


Value of the demiſed Premiſes, who' ſhall be in Arrear for one Year's 
Rent, | ſhall deſert the demiſed Premiſſes; and leave the' ſame unculti- 
dated or unoccupied, ſo as no ſuſfcient Difireſs can be hal to counter- 
vail the Arrears of Rent; Two or more Fuſtices of the Peace of the 
County, Riding, Diviſion or Place, (having no Intereſt in the demi ſed 
Premiſſes) at the Requeſt of the Leſſor, &c. or | his Bailiff. or Re- 
cerver, may go upon the Premiſſes and "view the ſame," and affix or 


cauſe to" be affixed on the moſt notorious Part thereof, Notice in Mri- 


ting,” what Day (at the Diſtance of fourteen Days at leaſt) they: will 
return to take a ſecond View. theresf'y and if upon fuch ſecond View, 
the Tenant, or ſome Perfon on his Behalf, ſhall not appear and pay 
the- Rent-1m Arrear, or there ſhall not be ſufficient Diſtreſs upon the 
Premiſſes, the Juſtices may put the Landlord, &c. into the Poſefion of 
the ſuid Demifed Premiſſes, and the Leafe thereof to ſuch Tenant, as to- 
any Demife therein contained only, ſhall from thenteforth become wid. 

Provided that ſuch Proceedings of the Fuſtites ſhall be examinable 
into, in a ſummary Way, by the next Fudges of Aﬀze ; arid if in 
London or Middlefex;/ bythe Fudges:of | the King's Bench or Common 
Pleas; if in Cheſter, Laneaſter or Durham, before the Fudges there 
of; if in Wales, before the Courts Grand 'Sefſidns' rejpettively + 
Who, if they fee Cauſe, may order Reſtitution to the! Tenant, together” 
with Expences, &c. Coſts to be paid by the Leſſor; ani if they affirm 


. 


the 48 of the Fuſtiers; may cuatd (Yen, not excteding five Poutds © 
| Nen ae 20: 11s nf 504 
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. Of Leaſe and . 10 „2 lle Ans Ve Ro 3 
have bew before What is a Lee. Therefore now, 1. What 


take 


222 \ 3 6-4 Lu- 2 1 6 a , 
is a Nee, and How Divided. 2. Who imay: make Releaſes, or 


4 E 


"71 


An ſtirute of the | "our 1 


1 Inſt. 264. b. 
2 Roll. Abr. 


403. 

© Lit. 492. 
1 Inſt. 264. 
a. & b. 


41 Inſt. 264. b.. 


© 8 Rep. 136. 


f 1Inft. 264. b. 
8 Rep. 136. 


t Lit. 305, 
306. &c. 46 
1 Inſt, 193. b. 
273. b. 275. a. 
279. b. 280. a. 
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take them. 3. What [Thrage: may-ibe Releaſed; 4. How: Releaſes 
ſhall:be Conſtrued. 5. — is the N. by Lidfe- _ Re- 


leaſe. 6. Of Aaputtances. 10 ei „ 
1. A Nelegſe (Relaxatia) is a Dred- or. A ente whereby a 


Man doth Give of Diſchargz the Right ori Action, which! he Hath 


or, Claimeth againſt another aut Of or In his Land, Cc. It is uſu- 
ally made by the Words, Have Nemi ſed, Releaſed, and for; ever 
Quit (Nuiet) Claimed; or By other Words to the ſame; Purpoſe; 
He that Releaſeth is the TT. wn He to whom: the Releaſe i is 
made, the Relegſce. 

They are of. Tuo Sorts, (u) A Releaſs as to Fr Grads, 
and Chattels; and a Releaſe. of A#ions,, whether. Real, ; Perſonal; 
or Mixt : [See Of Actions, Book: 4. —_ 443" Fan Laid, it was a 
Difcharge of a Right or Action. n 
— "Releaſes alſo. are either Expreſs or Implied. An Expref Re- 
leaſe is the Act of the Party-releafing; and is by Deed. An Implied 
Releaſe is that. which. the Law makes, and is ſometimes by Mriting, 
ahd- ſometimes» 2w/thout Writing. When an Obligee or Creditor 
makes the Obligor or Debtor: his Executor, Who accepts. thereof, 
This is a Releaſe in Law / Miiting. But if an Obligor is made 
Adminiſtrator of the Goods and, Chattels of the Obligee, This is 
no Releaſe in Law. When He is made Executot, this is a Releaſe 
in Law of the Action; but the Duty Remains, * which the Exe- 
cutor may retain. ſo much Goods: of the Teſtator, but it ſhall, be 
Aſſets in His Hands. If a Feme Obligee or Creditor takes the 
Obligor or Debtor to Huſband,: This is a Releaſe in Law without 
Writing. But if a-Feme:Execatrix takes the Debtor to Huſband, 
This is no Releaſe in Law; for that would be a Wrong to the. 
Dead. A Releaſe in Law uw he: t more favourably | than 
a. Releaſe in Deed. „ 1 ag | 

Releaſes either * 1. By way of Enlarging an Eſtate; — 
made by a Reyerſioner to a Leſſee in Privity with Enlarging Words. 
2. By way of Mitter le Eſtate, or Transferring. it; as if One Join- 
tenant or Parcener Releaſe to Another. For this muſt be between 
Privies. : 3. By way of Mitter le Droit, which transfers the Right 


af the Releaſor to the Releaſce ; s when Diſſeiſee releaſes to Diſ- 


ſriſor, and makes His Eſtate tightful, Which Wag. wrongful. Here 
2 Releaſe of à hate Right for an Hour; Sc. is as Good as if it were 
made to the other and His Heirs, Gc. It is not requiſite that there 
ſnauld be any Privity between the Patties to ſuch Releaſe. 4. By 
Way of - Extingite/hment o 7 againſt all Perſons, when the Releaſce 
cannet have the Thing releaſed. As when the Lord releaſes His 
Seigniory to his Tenant of the Land, or when the Grantee of a Rent- 
Charge, or of & Common, rleaſes to the Tenant of the Land the 


Rent: Charge or Common. For One Man cannot be Lord and Te. 


k 11Inft.298.b, 


nant, He cannot have Land and _ ar ng and Saen of 


Faſtute out of the fame Land. * ate AN: 
> A-Releaſe;isiof more Force. La, than ® Confirination Wk 
Note, That if a Charge or Duty Grows by Record,” The * 
muſt be upon Record. If by Deed, the Releaſe muſt be K f 
2. Who may make Releaſes, or take Them. A bo; 
AN Man;amy:Retegſeany\ Debt: of Nuty Se 1 6 a 
en Releaſe any Thiig/or any: Wrong ks Joy 25 pre: 
* 


Laur of. England 


or after Marriage. And if the Wife is Executrix to anoihet} The *s5 1 27. 
Huſband may Releaſe. any Debt or Duty due to the Teſtator, but 
the Feme Executrix cannot to the Prejudice of her Huſbandyi/'Re 
arly the Releaſe of an Hfant is void. An Infant Executor may 
Releaſe a Debt duly. paid to Him tas Executor. But if He Releaſes 
that Which He doth not receive, the Releaſe is void. An Executor 


HAN. 5 


8 — Wem. 2 


before * Probate of the Will, may Releaſe a Debt or Duty due to the; W 7. | 


Teſtator, becauſe He. hath an abſolute Intereſt of the Debt in Him. 9 Pp: 
And tho! He cannot Have an Action before Probate, yet He may Re- 292. b. 
leaſe an Action. If, one Releaſeth, and then taketh Adinirffation, 
This Releaſe ſhall not bar Him: For He had no Right of Action at 
the, Time of the Releaſe, If one Releaſeth as Executor, This ſha 1 
Releaſe all Actions, which He had alſo in his own Right. (Q.) 2 Roll. Abr. 
One Tenant in “ Common cannot rer to wy ae becauſe the 442 
Freehold 1 is ſeveralll. Rep: 77 
It is to be Obſerved, That no.: „ Right nabe by a Releaſe; but: 15 
the Right which the Releaſor had! at the Time of the Releaſe ade, . Lat 2o0.b; 


Li 6, 

If He has no Ri ght, the Releaſe is voidz. Fi 450, 

If He, To —— a Releaſe is made, hath nothing, in the Lands, „ 
That Releaſe is alſo void. T 10 fia ai 1 1 01-5bCcitg Kb. 268.4. 


At behoveth Him, to —_ the-Releaſe is made, chat He! hath a 267. . 


Freehold! i in the Lands in Deed ar in Law, ora Reverſion, or Re- 
mainder in Fee- ſimple, Fee- tail; or for Life, at the Timeivf the 
Releaſe made; or elſe He cantiot, tate the Releaſe;; 1: {7 307 © 
03: As to the Things that may, or may not, be Releaſed; 2 ba. 
Suppoſing a; Right in the Releaſor, and that] the Releaſte hath 


ſowething in the Lands, Sc. Lianth,: Tenements and Heredita- t 1 Init. 456 


ments may be Given and Transfer d by way of Releaſe, and all l. & b. 


Rights to Lands, Er. may be given and diſcharged by it. A Re- 4 & b. 


les by a Leſſor to His Leſſee for Years or at Mill, having entered Lit, 450, - : 


by. Force of ſuch Leaſe, is good in reſpect of the /Privity betwixt 4% 2 7 


Thein; therefore not to a Tenant at Sufferance.” | A Releaſe: to a 

Leſſeę for Years. in Futuro, or before Entry, (cho it may extinguiſh 

the Rent reſerved) yet it cannot enlarge it for want of Poſſeſſion. If 

2 next Avoidance is Granted ta/T'wo, One may releaſe to the Other, 

before the Church is void, not-afterwardsz becauſe it is (as it: were) 

but a- Thing in Action. Rüghts and Titles to Goods and Chattels, 

Aci jon, Real, Perſonal and Mixt, may be Releaſed. * Alſo. W: 1 Rep. 112. 
ditions annexed to Eſtates, Powers of Revocation of Uſes, Warran- * 2 bh 
ties, Covenants (even before They are broken by a Releaſe of all; 1 


Rep. 48, 
Covenants) Services; Rents, Commons, and other Profits to be taken 4 P 


- 


gut of Lands may be Diſcharged, Extinguiſhed and Determined by 271 0 5 


a Releaſe to-the:Tenant of the Land, &c. A Condition cannot be 
Releaſed upon Condition; but the Releaſe will be good, and the 
Condition void. Peſſibilities of Enjoying Land, Sc. (if they are 
not remote and uncertain, but near and common Poſiibilities).. may 
be Releaſed to Him that hath the Prefent Eſtate af the Land. Mere 
Poſſibilities cannot be Releaſed. Dets, M Legucies by a Releaſe bag Rep.'s Th 
of a. Legacy; and other Duties, may be Releaſed before or after. - 
They become due: A Man cannot releaſe a Perſonal Thing, as an : Roll Abr, 
ligation: upon a Condition: Subſequent, ; becauſe a Perſonal Thing 42. 49% 
once Suſpended is Extinguiſhed: for ever. 9 can One releaſe * 939: 2 2 
a bare ag. 10 gal Aste 


4. Of 


— 


Boone 


_ rb. An Infliture. -t the 


4. Of the: Conftruttion of Relesſer. 2 
"Where Divers Joyn in an Action, 10 f. recover ow Perſonal Thing, 
4 which. they are to Have the Joynt Benefit or Intereſt (where the 


„ . Law: doth not compel Them to Joyn) there the Releaſe of Ou f 
410, 411, Them ſhall bar all the Reſt. [dee the 23 H. 8. chap, 3.] As where 


412. there are Two Plaintiffs 1 in Debt, Treſ paſs, Sc. and one of Them 
6% %s. alone doth releaſe to tie Defendunt; this!is/a1f6® Ber do the othet 
Plaintiff, 80 if an Obligation be mad to Two, and One does releaſe; 


this is a Diſcharge with Reſpect to the Other. Where there are Two 

Executors, and One Alone doth releaſe a Debt due to the Teſtator 

before Judgment, This will bar the other Executof; but not if the 

d1 Danv. Abr. Releaſe. is after Judgment. A Releaſe of an Action by one Church 
„Warden is not Good, Neither can Both of Them releaſe to the Pre- 

* 3 Ord: 227 judice of the Church. A Releaſe by the Huſband of His Wife's Suſt 
in the Eccleſiaſtical Court for Defamation, is a Good Releaſe às to 

the Caſts; but nat as to the Defatnation. For the Court may give 

Sentence, that the Defendant ſhall give a Corporal Satisfactioti by 

Penance and Submiſſion; which the Huſband cannot releaſe. 11 11 

On the other Hand for the Benefit of a Defendant.” A Releaſe 

1 made to the Tenant in Tail, or Tenant for Life, of the Right of the 
2 Lit. 442, Land, iſhall enure to Him that hath the * Remainder or Reverſion. 

453 6, d And ſo & Conuerſo. If Tuo are Boknd jointly and ſeverally i — 

. 3 Obligation: or Bond, or other Specialty to One, and the Obligee or 

; Inſt. 239. Creditor releaſes to One of Them, This ſhall Diſcharge the other, 
, _— = And He ſhall not be relieved-in Bauity againſt the other thro/' Tggo- 

374 rince of the Law. = the 10 Am. chap. 15. Concerning Partners 

of a Bantrupt. &c.] But a Releaſe from the King to One, ſhall not 
ennurte to the Other. And if Two Commit a Treſpaſs againſt TY 

A eleaſe to one of them ſhall Diſcharge the Other. 

f Lit. 406, A Releaſe of All. Manner of. Actions dilchat All Real, Perſo- 

497, 500- val and Mixt Actions, and bars an Appeal. But a Releaſe: of all 
4 K. b. 23% a, Actions real and perſonal is 0 Bar im an Appeal of Death, For fuck 
287. b. a Relcaſe bars only Civil Actions. A Releaſe of all Actions Real re- 
7 9 2 leaſes mixt Actions; and ſo does a Relxaſe of all Perſonal Actions. In 
der. dn a Releaſe of all Actions, Cauſes of Aktion are releaſed. But within a 
Submiſſion of all Actions to Arbitrament, Cauſes of Action are not 

Contained. He that hath Right of Entty may enter, tho' He hath 
reeleaſed all Actions; and if One takes away Goods, I-may take 

them dut of bis Poſſeſſion; tho? I have Releaſed. all Actions. See of 
„AHAciuns, Buok 4. chapi 4.] And if h Man Releaſeth all Actions, 

t 2 Roll Abe: He Releaſeth all Adlon wyhich He Hath as ; Executor, as well as 

404% 49, Others which He Hath in His Own Right, as beforeſaid.” 424) A 


So, $row, Releaſe: of all Actions will not Diſchar 7 * Exteutinms, ot Bar One 
Rep. 153, to Take out Exetution. But a Neleaſe of all Suits will be a Bar 


155- , to an Execution, except in the CAſel of the King. A Releaſe of all 
ge. Actions will not Diſcharge any Thing; for which the Reltaſor had 
8 Rep. * n Cauſe of Action at the Time bf che Releaſe: mad. But Money 
a 187 233.3. On Bond to be paid at Mic hueimas may he teleuſed by the Obligee; 
201. a. becauſe the Night uf Action was in Hin before Yer Rent payable 
Lit. 5% at. that Time! cannot be by d Releaſe of all Actions; 
7 Il. 5 46 Annuity. : But one m Aale the Rent, &c. before the 
8 Rep. = y by Special Words. It will Releaſe the: Arrears due before „n 
3 of the Releaſe. | 
00> | A Releaſe 


Cnar. 3. Laws of England 293 


"WY ge PP) hh. 


| A' Releaſe of all- Quarrels amounts only to a Releaſe of al ; _ 202. . 
Actions. So of Controverfies and Debates. And if I am Diſpoſſeſſed . 
of my Goods, and I Releaſe all Quarrels, Fc. I may take my 
Goods again as fore; for ſuch a Releaſe does not Bar my 
** Right. fy * 4 Rep. 63. 
A Releaſe of all * Dita (Debita) will Releaſe Perſonal Actions 11 Rep. 82. 
and Executions ; but it will not Bar a Writ of Account, For there 1 _—_— 
is nothing certainly Due, before Account made. But a Releaſe of 2 Roll. Abr, 
all Actions will be a Good Bar in Account. A Releaſe in full of “. 
all Accounts, ſhall be extended only to an Account, ; 
One cannot Releaſe a Duty or Debt by his ill. *1 Ventt. 29, 
A Releaſe of all! Rights in any Lands or Tenements does Re- * 1 Roll. Abr. 
leaſe and Diſcharge all Manner of Rights of Actions and Entry; but 4 Ra. ,, 
not a Poſſibility of a Right, that He Hath at the Time of the Re- 4%. 
leaſe ; or a Right that ſhall Deſcend to Him afterwards, A Re- 8 Rep. 151, 
leaſe of all Rights to the Land made to the Terre-Tenant Extin- '5* ; 
guiſhes the Rent iſſuing out of the Land, But a Releaſe of all Right 
In and To Lands doth not Extinguiſh-* Tithes. A Releaſe of all * 3 Cro. 216. 
one's * Title to Lands and Tenements is a Releaſe of All one's C Lit. 50g. 


Right. " 2 153. 
By a Releaſe of Alls Covenants, A Covenant not Broken may 'be n 1 Alt 202.2, 
Releaſed, as mentioned before. nns. 


A Releaſe of All > Demands (a Word of Art) or Claims is-the E — 
beſt Releaſe of All, and the moſt effectual Word to Bar Actions, Ap- 10 Rep. = 
peals, -Rights of Entry into Lands, Titles, Conditions, Before They 2 = + Bo 
are broken, or After, Covenants Broken, Rents even before the Day I "91 b. 
of Payment, Commons, Debts, Duties, Obligations, Contracts, Re- N 
cognizances, Statutes, Judgments, Executions, Annuities and Arrear- * 153 
ages of Annuities and Rents, Eſtovers, &c. But By a Releaſe of All 1 99. 
Demands, a mere Poſibility is not Releaſed, nor a Covenant be- 3 Lev: 274- 
fore it be broken; for there is yet nothing to Demand. „(.) Nei- , * ihe 
ther is a Releaſe of All Demands a Diſcharge of a * Legacy Due or. 1 Inſt. 292, 
Payable at a Day, ¶ See ſupra,] nor if a Parſon, doth Releaſe All De- 39. 
mands to a Pariſhioner in His Lands, doth It Releaſe the ! Tathes ; * is os. 51, 
for They are not Things _— out of Lands, but a Spiritual Duty. $2. 
He that hath * Surety of the Peace cannot Releaſe it by any Words; 5 On 12 
for the Offender is Bound to keep the Peace with Reſpect to All the = 2 Roll. Abr. 
King's Subjects. A Releaſe wa all Demands is no Bar in Writ-of 71, mage 
Error to reverſe an Outlawry; for it doth not extend th ſuch Writs; 154. Ve 
where nothing is Demanded either in Fact or in Law. But in ſuch 
Caſe a Releaſe of a Writ, of Error is a good Plea. * If the King Re- 5 Rep. 56. 
leaſeth all Demands, a Right of Inheritance ſhall,not be Releaſed, | 

A Releaſe of an Action or a Right cannot be for a ? Time. It * Lit. 467. 
will enure for ever, if it be made but for an Hour. x Inſt, 274. a. 

Thus Releaſes hall be Conſirued, and the Words of; a Releaſe 
applied. e 

1 What is a Conveyance by Tiboſe and Releaſe? . 8 

A Releaſe here is a Conveyance. of One's Intereſt or Right, a 
He hath in a Thing, to Another that hath the Poſſeſſion thereo 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, Gc. to the Intent that by Vertue thereof be 
Leſſee may be in Actual Poſſeſſion of the Toad intended to. be Re- 
leaſed to Him, And then the Leſſee by Vertue of the Statute of oe 


4F 27 FH. 8. 


An Inſtitute of the Book . II. 


— — on et rotate 


F. H. 8. as ro. For Transferring Uſes into Poſſeſſion is Enabled 
EZ take a FA or' Releaſe of the 2 1 Eee of he. 
ſaid Lands to the Uſe of Himſelf and His Heits for Ever, &c. which 
is then accordingly done, reciting” the ſaid Leaſe and declaring the 

* Ventr. 35. Uſes, * A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe, 
and to make the Leſſee capable of a Releaſe. 

Ibis is become a very Common Conveyance, (win); To- paſs 
Lands by Way of Leaſe and Releaſe: It amounteth to a Feoffment, 
the Uſe drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. [The Execntion of the Ule raiſed by the Bar- 
gain and Sale for a Vear, ſupplies the Want of an actual Entry of 

the Leſſee, See of Confirmation, infra:] 

Term of 6, Þ An 7 is a Sort of Releaſe, and is 4 a; Diſcharge'i in 
ene Writing, or by Bill under Seal, of à Sum. of Money, or other Duty, 
Dyer 6, 25, Which ought to be paid of done. As if one is bound to pay Money 
he upon an Obligation, or Rent Reſerved upon a Leaſe, '&c. and the! 
Party to whom it is due, upon Receipt thereof gives a Writing un- 
der His Hand witneſſing that He is paid. This is ſuch a Diſcharge. 
in Law, that He cannot demand and recover the Sum or Duty again 
if the Acquittance i is ſhewed, An Acquittance without Seal is. — 
gan Evidence or Proof of Payment, but not pleadable, becauſe No 
TY aſl $2.4. Deed. * Litere Acguietantiæ do 1 A Deed of Acquittancce. 
The Obligor is not Bound to pay Money upon a — Bond, 
unleſs the Obligee will make Him an Acquittance. Nor is He 
bound to pay it, before He hath the Acquittance. And in this Caſe 
the Obligor may compel the Obligee, to make Him an Agquittance. 
And fo it is of a Statute- Merchant. But otherwiſe it is ins Caſe of 

an Obligation with a Condition; 2 e one Aron Aver T- 

ment. And how alſo, 1 1 HHR £ 


B y the 3 4 Abb. eb 70 „ 7 an Adtion of Debt 15 * 
upon 4 "fins le ff if the Defendant hath paid the Money Due upon 
ſuch Bill, "ich Payment may be JG in * of the Action "ufo 


Wed Bill. 


« rInſt.37 3.4. : f a Rent! is behind Twenty Yeats, 43 the Landlord hight: an 
= OY 228 for the Laſt that is due, all the Reſt are preſumed to be 
F and thy Law will Admit no Proof againſt this Preſumption. 

lf bn th x Debt upol Bond, and upon Bock for Wares, Sc. 
| fen the ſame Perfon, the Manner of Tender and of the Payment 
18 "el 117 ſhall be 9 „Him who maketh the Tender or Payment, 

at hot by H 10 Accepteth of it; and the Acquittance ought 
| to be given e This is, when the Debtor at the Time of 
Pa ment declares, on what Acbount he makes the Payment; other- 
the Patty receiving the Money may apply it to any ju Ac- 

count. See of Payment of Rent, chap. 2. ante. 
An Ac gane in 4 of all Wcoukts ſhalt be Extended only to 

Accoiints. er See of Relegſes !! 
' Noy's Bar. An Acquittahee 2544 by a *.' Mayor of a. Corporation aldne (abe 
by the Name of Mayor, Sheriff and Bur- 


dic . Town be Age e 
* gelles „Er.) ſhalt be G00 for he Common. "Quiet, if there are a 
Fabdted 97 cls for it. Fot here the Chromoh Error makes tht | 
Lie, as oe actes 2 7 6 7177 II. 140 10 {1.5 2 FF q 


4 
* 


Cuar: Laws of England. 29 


If One acknowledges Himſelf to be ſatisfied by Deed; it is a Good 
Plea in Bar, without any Thing Receiv'd. But an Acquittance 
wi thout a Seal is only Evidence of Satisfaction, as hath been ſaid. 

10. A Deed: of Confirmation is a Conveyance of an Eſtate Or;* rInſt.295.b, 
Right in Being, by Him that bath a Larger or Better Eſtate in the 
Thing Granted than the Tenant; whereby a Voidable Eſtate is cor- 
roborated, made ſure and unavoidable; or whereby a particular 
Eſtate is Increaſed; . A Confirmation thereof may make a Voidable 
Eſtate Good, but cannot work upon an Eſtate, that is void either 
in Law, or Determined by Expreſs: Condition or Limitation. It is | 
made by theſe Words, (viz.) * Ratify, Approve and Confirm, &c. He Li. 515: 
that Confirms, muſt be in Poſſeſſion of the Eflate or Right; and he | 
alſo muſt be in Poſſeſſion, to whom the Confirmation is made. 

A Confirmation 1s almoſt of the Nature. of a Releaſe, 

He that makes the Confirmation is the Confirmer, and He to 
whom it is made, the Confirmee. N | M1 

Confirmations are Expreſs or Implied. Expreſs, as by the Words © Inſt. 295.2! 
Ratify, Approve and Confirm. Implied, by Law, as by the Words 391. 4. 
Have Given and Granted, Have Demiſed, &c. which in ſome Caſes 
(hall enure to the ſame Intent as I Have Confirmed, 

Every Confirmation is Perfecting, Increaſing or Diminiſhing, * 9 Rep. 142. 
Perfecting, As when one makes an Eſtate Abſolute, that was Con- 2 Inſt. 295. a. 
ditional. Increaſing, as when an Eſtate at Will is Increaſed for 
Years, or an Eſtate. for Years Increaſed for Life, Sc. Diminiſbing, 
as where a Landlord Confirmeth the Eſtate of His Tenant, to Hold 
by Leſſer Rent, &c. 901 | 

In a Deed of Confirmation it is Proper to © Recite in the Premiſſes * Weſt's 
the Eſtate of the Tenant, which is to be Confirmed, and alſo the 7 oF os 
Eſtate of Him, that is to Confirm, and to Expreſs the Conſideration © ©” 
thereof, if there is any. 7k | 

In ſome Cafes the Confirmation of a f Third Perſon is needful, to * 11nft. zoo. b. 
Perfect the Grants of others, as the Grants and Leaſes of a Biſbop 
(not Warranted by the Statute of the 32 H. 8. chap. 28, and other 
Statutes) muſt be. Confirm'd by the Dean and Chapter or Chapters; 
of as Dean of his Sole Poſſeſſions by the Chapter; and by the“ Bi- * Dyer 40, 
ſhop; of a Donative Dean, by the King and Chapter, of an Arch- .,” 

deacon or Prebendary, by the Biſhop, Dean and Chapter. If the 476. 
King is Patron of a Prebend, then it muſt be with the Confirmation * Dyer 61. 

of the King, Dean and Chapter; Grants and Leaſes of a Parſer ar „ 
Vicar, to bind Their Succeflors, muſt be with the Confirmation of Part 1. ch. 10. 
i Patron and Ordinary. But if the Ordinary or Biſhop is Patron, N 297-2. 
The Dean and Chapter alſo muſt Confirm. The Patron muſt Con- 

ſent to the Grant of Sole Corporations, that Have nat the Abſolute 

Fee in Them. But the Patron muſt Have the Fee-ſimple of the Ad- 
vovſon, to be able to Bind the Parſan's Succeſſor. Otherwiſe the Con- 

firmation is Good only during the Patron's Eſtate. If the Parſonage 

is a. Danative, the Confirmation is ta be by the Patron nl. 


If a Prebendary or Parſon makes a Leaſe for 20 Vears, and the * 5 Rep. 81. 


Leaſe, Demiſe or Eftate-is Confirmed for 10 Years/ This is a Good It. 297.4. 

Confirmation for the Whole; and the Addition for Parcel of the Term 

is Repugnant, when the Whole was confirmed before, by confirming 

the Leaſe, Demiſe or Eſtate Gerierally. But if the Land had been 

Confirmed to the Leſſee for Ten Years, or for any other Port the 
erm, 
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Term, It had been Good for the Ten Veats, or Part bf the Term 
only; for then there would be no Repugnancy. 80 may a Confir- 
mation be of Part of the Land, or of a leſs Number of Acres, than 
were granted. So if Tenant for Lite makes a Leaſe for a Hundred 
| Years, The Leſſor may confirm, either for Part of the Term, or for 
Part of the Land, if He hath not before confirm'd the Leahe, &c. 
But an Eſtate of Freehold cannot be confirm'd for Part of the Eſtate 
for that the Eſtate 1 is Entire, and not ſeveral, as Years gre. 


* Dyer 282. Note; If 4 Biſhop hath Two Cartier, Both muſt Confirar His 

t Int. 301. a. Grants or Leaſes, or elſe His Succeſſor may Avoid Them. And This 
Confirmation muſt be made in the Life of the Biſhop and of the 
Grantees. [See Of Dean and Chapter, Book 1. chap. 3. 

Alſo, if Tenant for Life Grants a Rent-Charge is One and his 
bLit. 529. Heirs, A Third Perſon, (viz.) He in the Reverſion muſt Confirm 
cd ata, otherwile it is Good only for the Life of Tenant for Life. 
© Lit. 516, There are Eight ſeveral 33 betwixt a Confirmation and 
5 Hd 206, a Releaſe; and There are Ei igbr Different Caſes, wherein a Confir- 
297, &. mation and a Releaſe have like Operation in Law. But many of 

the Curioſities of ſome kinds of Confirmations and Releaſes are ſu 
plied by Fines to Uſes, by Bargain and Sale and Deed Inroll'd, and 
| by Leaſe and Releaſe. 
Tant erb. 11, * An Aſignment is the Appointing or Setting o. over a Right to 
12 at. Another by theſe Words, (viz.) Have Given, Granted, Aſſign'd and 
Ggnee. Set over. Have Given or Granted may amount to a Grant, a Feoff- 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, Se. 
as hath been aid: and it is in the Election of the Party, to Uſe Them 
to which of Theſe Purpoſes He will. But a Releaſe, Confirmation 
or Surrender, &c. cannot Amount to a Grant, Sc. nor a Surrender 
to a Confirmation or Releaſe, &c. becauſe Theſe are Peculiar Man- 
ners of Conveyancing. He that Aſſigns is the Aſignor, and He to 
whom the Thing is Aſſign'd is the Afignee; who always hath the 
Thing Aflign'd in His Own Right, not as a Deputy. | 
There may be Aſſignments in Deed and . Nn in Low, [See 
Of Covenants, ſupra.] [1 
There may be Aſſignment of "yrs given in Fee, fob Life or 
Years; Of a Mortgage for Years forfeited, the Mortgagor being 
made a Party, and Confirming the Alignment; ; Of an eee 
3 Rent-Charg e, Judgment, Statute, &c. - 
3 Rep. 24. If a Leſſee does Aſſign over His Term, the Leſſor may Charge 
2 7*5* the Leſſee or Aſſignee as he pleaſes; but if He accepts the Rent of 
3 Cro. 380. the Aſſignee (knowing of the Aſſignment) He hath Determined His 
Election, and cannot afterwards Sue the Leſſee for the Rent due after 
the Aſſignment. It is certain that He cannot ſue an Adminiſtrator or 
* 3 Rep. 23, an Executor of a Leſſee after an Aſſignment. But a Leſſor ſhall not 
. 1. 1: be fore d to take the Aſſignee for His Tenant. [An Action of Co- 
182. * venant will lie againſt the Leſſee or his Executors, for Rent due after 
e bis Aſſignment. 3 Lev. 233. 2 Ventr. 209, 234.] 

8 A Leaſe for Vears Rendring Rent with a Condition, That if the 
Leſſee Aſſigneth His Term, the Leſſor may Re-enter, .'The Leflee 
Aſſigneth, and the Leſſor Reoeiveth the Rent of the Aſſignee (not 

£ 3 Rep. 64. 'B/khowing of the Aſſignment) It ſhall not exclude the Leſſor of His 
Entry. For the Leſſee hall not take Benefit of His own Fraud. £4 
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The ee or Pn nde en e 0 6 
1510 = to Save Har 8 Q! Fus . and Incum- 
brances 3. and for the De 19 05 dag Wor Deeds; that the 
Aſſignot is Owner in P. 84 and Hath Power t «fun and 

fi 5 That the Aſſignee may quietly Enjoy ; to e 
rance, &c. And it is neceſſary have Covenants on ache Alter 
Part, To the to orm Covenants, & 

An? 0 . 772% — be Aſſign d orer, Angghkt be Grar * b Perkins, 
ed to Him and His Aſſigns. And then it muſt be in Writing. [$ce Ti. Grants, 
29 Car. 2. cbap. ] A Paſſibility, Right of, Eutry or Thing. in 4 .. 
Aion, or Cauſe of Suit, or Title 2 ei Broken cannot be __ 16, 17, 
Granted or Aſlign'd over, as bath 1 2 — before.) [See Of Grants, 3 
ſupra. Coho See the 32 H. 8. chap. 30. And of the Kong, 1. 10 Rep. 48. 
hes, 2.] A Thing in Action, as / | Statute, Bond, & Juſt Debt, is 
vulgarly ſaid to be aſſignable over: But then One muſt Sue for the 
ſame in the Name of the Aſſignor. So that e it amounts 
to little more than a Letter of A Attorney, to Sue in His Name. One 
may Giye or Align over His Bond, &c.. i. e. the Parchment, Paper « « Ind. 236 
and Wax, and the Aſſignee. may: Keep. 9 fan de agg J. Jes. 11 4 
ch. 15. What Debts only, e of 
Eaſe and. Pleaſure Granted to a Perſon ——. be 5 as to go 
to Church over my Ground, to Dine gt my Table, de br, Generally 
ſpeaking, Matters of Profr may be Granted queer. 


By the 1 Jac. 1, chap 15. The Eſtates of Bankrupts wah Aſs 
fan” 7 Over by the Commiſfoners ; and the nes may Bring A- 
_ in F own Names. [See 5 Georg. I. chap. 21. 5 Geo, 2. 
| Chap. 39. 

By the 10 & 11 W. 3 . chap, 23. The Judges Crater Fer Ta- 
king: — Proſecuting Ae ta Conviftion, may be Aſign d ever once. 
[See Of; Larceny from the Hop/e, Book 3. chap. 3.1 | 

By the 3 & 4 Ann. chap. 9. All Notes, whereby Any Perſon frall 
Promiſe - hay Another, or Order, or Bearer, the Money mention d 
in fuch Nate, ſpall be Due and Payable to ſuch Perfon to wham- the 
Jam. ig wade Payable, And ſuch Note payable ta ſuch Perſan, ar 
l ſhall be Affignable over in manner 9s Inland Bills of Exchange 

And the Perſon, To whom ſuch Money is payable, may maintain 
p \ Action for the ſame, as they might upon ſucb Bill of Exchange. 
And the Perſon to whom ſuch Note ſo Payable, or Order, is aſſigned, 
or Hidorſed, may maintain an Action againſt. the Perſon who Signed, or 
ary whe Hidorjed the Jams, 9 in Caſe of Inland Balls, Ang Rene: 
ed er (fs of: Ss 


Wh more in the ſaid Statute of Drawing, Accepting or Proteſt- 
ing Inland Bills] 

Note, That Inland Rills, of Exchange are aignableby Guia, © 2 Roll, Abr. 
| There is a Hifferencs betwixt an Inland Bill of Exchange and 1e : 
Foreign Bill of Exchange, which is made to return Money beyond *, 7” 
the Seas. Far an Inland Bill (wichont Cuſtom to ſupport it) is but in 2 en 307. 
the Nature af a Letter; whereas if a Foreign or Outland Bill is refofed 3 Che 6, z. 
to he — an Aion. (by the nden would always he 
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— — and if the Merchant to She i it is diredted ſub⸗ 
ſcribes the Bill, it is an 1e Aſumpfit to pay it. But now ſee the 
Statutes of the 10 M. z. ch. 17. and the '& 4 Ain. chap. 9. 
at large; and o an Aſumpfit, Book 4. chap. 4 

Of what Cuſtom of Merchants a Court ke take Notice, with- 
out it's being Specially en and what muſt be RI ſpecially, 
. 7 I OOIOL, Ln 


By tbe 4 & 5 Ann. a 1 6. Bal Bonds may be Aue * by 

_ the Sheriff. _— 
By the 5 Georg. 2. eg." o. The ben Chancellor may Aſſign 
over the Bonds '0 "pretended Creditors given to Him, to the Party 
 . Grieved; who may. ſue ſuch Bond in His Own Name. | 
Aud by the 11 Geo. 2. Saga 19. e Bondi 4 be ae 
over by the Sheriff. * 1 | | 


* See for Eiche Orders, * Ea. India Stock, Ge. South- 
Sea Stock, Sc. the reſpective Statutes. ] 

12. An Exchange (Excambium) is a Mutval Grant of Equal In- 
tereſt, the One in Exchange for the other. It is made by Theſe 
Words, (vi. ) Have Given, Granted, Confirm'd to A. and his Heirs 
and Aſſigns for Ever in Exchange for, Cc. In this Conveyance the 

*1 Inſt. 50. b. Word * Exchange 1s ſo Ap opriated by Law, that it cannot be ex- 
preſſed by other Words.  Freeholds do paſs without Livery and Hel 
fin, if the Word Exchange is uſed; but it muſt be by Deed. c 
Lit. 63, 64, It is Neceſſary to the Perfection of the Eſtate, 1. ” That ihe E. 
1 Aare Given be Equal in Quantity, as Fee-fimple for Fee- ſimple, &c. 
a. & b. But it Matters not whether the Lands be of Equal Value, or of the 
51.2. &. b. fame Nature; ſo that they Concern Lands or Tenements. Neither is 
the Quality or Manner of the Eſtate material; for Jointenants may 
Exchange” with Tenants in Common, Sc. An Exchange with the 
King is Good tho? he is ſeiſed in his Politick Capacity, and a Sub- 
ject in his Natural Capacity. 2. The Word Exchange muſt be uſed. 
3. There muſt be an Execution by Entry in the Life of the Parties. 
For if one Dies before Entry, the Exchange is void. 4. If it be of 
Things that lie in Grant, it muſt be by Deed. 5. If Lands lie in 
ſeveral Counties, it ought to be by Deed Indented. So if the Things 
lie 1 in Grant, tho it be in one County. I See the 29 Car. 2. cb. 3.] 
<1 Inſt. 50.b. This was a Conveyance frequent in © former Times; but now 
2 Rep. 74. ſeldom uſed; except that Parſons ſometimes Exchange their Churches, 
and Reſign Them into The Biſhop's Hands. But this is not a perfect 
Exchange, till both Parties are Inducted. Therefore if Either Dies, 
before They are Both Inducted, the Exchange is Void, according to 
the Third Requiſite neceſſary to an Exchange juſt now mentioned. 

As an Inheritance for an Inheritance, Freehold for a Freehold, 
Chattels Real for Chattels Real, may be Exchanged, ſo 'Chattels 
Perſonal or Goods may be Exchanged for Chattels Perſonal or 

{1 Int. * b. Goods. But * Annuities, Cc. which Charge the Perſon only, and 
do not concern Lands or Tenements, cannot be rene "_ 


EN 


' Lands or Tenements.” T0} 0941 i bid ,2vagt: „ 
« iInff. 337. b. 13. A Fs. , wry (Surſum Redditis) is a Deed + or Iohrumade in 
' Writing ing with apt Words, that the Particular Tenant for 


__ or Fears 6 Lands and Tenements doth yield up the Eſtate, to 
Him 
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that He may Have the Preſent Poſſeſſion; and wherein the Eſtate - 
for Life or Years may Merge or Drown by mutual Agreement. 
For the Leſſee cannot Surrender to the Leffor againſt * His Will, * Perk. 607, 
But if He to whom the Surrender is made, does once agree to the 08. 
ſame, He cannot afterwards Diſagree. UNITE j 
He that Doth Surrender, is the Surrenderor, and he to whoſe Uſe 
it is made, is the Surrenderee. It is made by Theſe Words, (vi z.) 
Hath Surrendered, Granted, Given, Yielded up and Confirmed,- &c. 
Surrenders are of Three Kinds, A Surrender properly taken at Inf: 338.a: 
Common Law, which was juſt now Deſcribed, A Surrender of Co- 
pybold or Cuſtomary Eſtates, of which we have ſpoken before. [Sce 
Of Copyhold Effates, chap. 1. ante.) A Surrender improperly Taken, 
as of a Deed, a Patent, a Rent newly Created, and of a Fee-fimple 
to the King. 25 | | 
1. A Surrender at Common Law is of Tay Sorts. 
1. A Surrender in Deed, or by expreſs Words in Writing; where 
the Words of the Leſſee to the Leſſor prove a ſufficient Aſſent, to 
ive him his Eſtate back again. This is a Surrender in Deed, if the 
flor agrees to it. There is alſo a Surrender by Deed, and that is 
of Things that lie in Grant, . 
To make a Good Surrender in Deed of Lands, Theſe Things are 
Requiſite. 1. The Surrenderor muſt be a Perſon able to Grant, and 
to make a Surrender; and the Surrenderee a Perſon able to receive, 
and take it. 2. The Surrenderor muſt have an Eſtate in © Poſſeſſion, Int. 338.2. 
and not a Bare Right or a Future Right. 3. The Surrender muſt be 1 88 
made To Him that Hath the next * immediate Eftate in Remainder * Perk. 534, 
and Reverſion, and there muſt be no Eſtate Coming between. 4. The 59%. , b. 
Surrenderee muſt have a Higher or © Greater Eſtate in the Thing Noy's _ 
Surrendered than the Surrenderor hath, ſo that the Eſtate of the Sur- 73: 
renderor may be Drowned therein; for if Leſſee for Life Surrender * _ 589, 
to Him in Remainder for Years, or Tenant for Life Surrender to 8 
Tenant in Life, [2y. 2 Rep. 51. a.] Theſe are void Surrenders; be- 
cauſe the Eſtate Surrendered cannot be Drowned. 5. There muſt 
be a * Privity of Eſtate betwixt the Surrenderor and the Surrenderee, * :Inft. 338.b. 
6. The Surrenderee muſt have an Eſtate in his * own Right, and og rink 
not in the Right of His Wife, Sc. 7. The Surrenderee muſt be * Perk. 584. 
b ſole ſeiſed of his Eſtate in Remainder or Reverſion, and not in CRIT: 
Jointenancy. Therefore one Jointenant for Life cannot Surrender -Sog 6 
to his Companion in Fee, For Every Jointenant is ſeiſed of the 
whole in Poſſeſſion in and thro' the whole Land. 8. The Surren- 
deree muſt Agree to the Surrender, as before obſerved. IIIIſt. 337. b. 
Sutrrenders muſt not be made of Eſtates in Fee-fmple or Fee-tail, 
nor of Rights or Titles only to Eſtates for Life or Years; nor yet 
of k Part of an Eſtate for Life or Years, as of Seven Years out of * Perk. 615. 
Ten, &c. One may Surrender an Eſtate for Life * without Livery Noy's Max. 
of Seiſin; becauſe it is but a Reſtoring the Eſtate again to him in the | 1nd. 338. 4. 
immediate Remainder or Reverſion. As one may Surrender an 
Eftate Abſolutely for Nears, ſo one may Surrender an Eſtate for 
Yeats Determinable upon Lives. And Surrenders may be of Meſ- 
ſuages, Lands, Commons, Rents, or any Things that are Grant- 
able; either Abſolutely or upon+® Condition Precedent or Subſe- * Perk. 624. 
quent. But where Things may not paſs by Way of Surrender, It . 588. 
Se | may 
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may enure to other Purpoſes, and take effect by Way of Grant „if 
there are ſufficient Words in the Deed, 
If Tenant for Life Grants a * Rent-Charge, and Sd doth. 
| Surrender his Land; the Rent-Charge ſhall continue notwithſtand- 
1 the Surrender. 
> 2. A Surrender in Lato is that which, is wrought be Ope 
= Law; as if One makes a for Years to begin at POP 
. mas next, and the Leſſee e Michaelmas takes a New. Leaſe 
for Years. to begin preſently, or * Micbarimas; this is a Surrender 
in Law of the former Leaſe, So if one having a Leaſe, and during 
the Term takes a new Leaſe, this is a Wks If in Law of the for- 
mer Leaſe. But a Future Intereſt cannot be ſurrendered by Deed in 
Exptefs Words, becauſe there is no Reverſion wherein it may Drown. 
So that in ſome Caſes a Surrender in Law is of Selen! —— than 
a Surrender in Deed. And this Surrender i in Law by tak ing a New 
Leaſe holds, though the ſecond. Leaſe is for a © Leger Tem than 
the firſt; and — h the ſecond Leaſe is voidable by a * Condition, 
or though the ng Leaſe is made to the Leſſee an a Stranger, | 
or to the Leſſee and his Wife, &c. [Quere, If an den for Life 
accepts of Another Grant of 'the ſame Office to Himſelf and Ano 
ther, whether It is a Surrender of the firſt Grant: ] But the Second 
Leaſe muſt be made of the ſame Thing whereof the firſt Leaſe is 
made ; muſt be good in Law and nat IT and muſt, Recite the 
former Leaſe ; or elſe perhaps It will not be conſtrued. a 5 
of the former Leaſe. 

A* Maſter of an Hoſpital (being a. Sole Corporation) the Cop: 
ſeat of his Brethren makes a Leaſe for Years of Part of Icky 
ſions, and the Leſſee for Years is afterwards made Made 9 
= Term is Drowned. For one cannot have a Term for Years: 1 in 570 

One Right, and a Freehold in Another's Right together: 4 

Leflce for Years takes a Ferne [effor to Wife. But one may a 
Freehold, and a Term in Another's Right. Therefore if a 5 | 
takes the Leſſee to Wife, the Term is not Drowned ; but he is po 
ſed of the Term in her Right during the Coverture, So if a 2 
makes the Leſſor His Executor, the Term is nat Drowned. 

. In a Corporation Aggregate of many, if a Leſſee for Vearg of 
Part of their Poſſeſſions is made Maſter, the Term is not Extin- 
guiſhed, no more than if the Lefiee had, been made one of the 
Members of the Corporation. 


By the 29 Car. 2. chap. 3 . No Eſtates of Preebold, or of Term for 
Years, or any uncertain 7 (nat being Copybold or. Euſtomary 
E ates) ſhall be Aſſigned, Granted ar Surrendered unleſs by Deed, or 

ote in Writing, Signed by the Partzes making: them, or their . 
gents Authorized by Writing, or unleſs 7 24 857 25 Foe 2 
of Surrenders in Copybold E ates, chap. 1 Leaſes, ante. 


14. A Revocation and New Declaration is a Deed. made N 
to ſome Proviſo contained in a former Deed or Conveyance; 3 CVA 
Power to Revoke or call back ſomething Granted ; and by | 
Declaration to Create a New Eſtate of the Lands; after w a5 Re. 


» 1In8.237:8--yocation and Declaration the Lands ſhall, ſettle accordingly. > Theſe 


edi containing Power of Revocation are crept wa en tary 
nvey- 
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Conveyances, and: are become very frequent, and gal by, raifing of 
Uſes according to the 27: H. 8. chapy,a0:;For being Coupled vvith an 
Uſe They are allow'd to be Good, and not Repugnant to the former 
Eſtates. As if One ſeiſed in Fee Covenants to ſtand ſeiſed to the "Uk 
of Himſelf for Life, and after tothe Vſe of his Sen in Tail, with dis 
vers Remainders over. Provided, that He mey revoke any of the 
ſaid Uſes; and aftetwatds He revokes Them, He is ſeiſed in Fee 
again without Entry or Claim, But in Caſe of à Feoffment og ochet 
Conveyance, . whereby the Feoffee or. Grantee is in By ie Common 
Law, Such Proviſo would be merely Repugvant and void. HAK 
would be void, as to deſtroying the Feoffment; but it might be .good,. 
as to revoking the Uſes, to which the Feoffment was made.] 

Theſe Revocations are favourably, Interpreted, becauſe many 
Men s Inheritances depend upon Them. {But ſee 2% Eliz. chat. 
under the Title, Who may "Purchaſe and; Convey; ande For by that: 
Statute Voluntary Eſtates! made with. Power of Revocation, ag to 
Purchaſors, are made in equal Degree with Conyeyances made by 
Fraud and Covin to defraud Purchaſors.] 


Bod fin] s 


Some Things may be Revoked of Courſe, tho They are made 47 9 92. 


irrevocably by Expreſs. Words; as a Letter of. Attorney, a Submiſ- 


ſion to an Award, a Teſtament ory Laſt Will; for Theſe of Their 
Own Nature are Revocable. \ 


A Will may be revoked/ by a Sublequent Marriage, and having 


Children. I Vn. 304...) - 
By caneeNing, one. of the Duplicates, the whole ended. 1 Was, 
46. 

34 Bote w a ns Will by. Miſtake, or on 4 Profinpption 

that a latter, Will is good, which proves void, ſhall not be a Revo- 

cation in — — in properly ee under therklead of Acci- 

_ 1s. 3 

A void Will _ > Codicil, will pho 1 5 1 albough i 

contains a Clauſe, of reypking all former, Wills. I Was: 344. 

_ Where. a, Diſpoſition of a, nie Intereſt in the Eſtate: is only.a A 

Revocation. pro anf. N. Pre. Cha. 32, 8 Js: 183 I rs T 

15. A. Statute is a Bond or Obligation 91 Record, This Word. is 
alſo uſed for an Ad of, Parliament, But Here: it, is called a Statute, 

becauſe it is. made ac to the. Form. Mina? by Statutes 208 

Act of Parliament. nozlgt anf vinSον & gui enge 
The Debtor, or He that = into the Statute 7 Rand, * call'd 

the Recognizor or Conuſor, and the Debtee, or He to whom ke is 

made, s:called-the.Recogmzee or Conuſee.. . noting; 
Statutes: are of Three! Kings. A Stature- Menebant a Saane 

ple, a, Rrecgnigance. wH A, baz (ys T a oil 1) 1201 
1. A — — was contriyed for the Segoritys f Merchants 

cal yet at this Day it is uſed by Others, and is:bacorae one of the 

Common Aſſurances ↄf the; Kingdom. lul See the. 310 14, cba 1. 9. 

32; Hi 8:ieh;5. and Of llates by.Statuts;Merchant; * ante. 

2. Agtazute · & aple was invented, and is Med,” only for Merchants 
and Merchapdjecs Of the ſame Staplez.and:is. of the ame; Nature with 

a Statute-Merchant,: and,moſt propetly; called a StatutÞ-Staple,' ¶ See 

che. 23 H. gl gbap. G. 32. H. 8. chap, 5: infra.) But Theſe are al- 

moſt out of Uſe. [See 07 Eſiates by 2 np. I; ante. 


ei 4 H : By 


} ; 


to 9. al — alties (ſo eall'd/ 
— ! — pecially and Particularty aueh Due 4 * 
= KararoiM the Nature of — 5d 0) L\woils 5 
y the 348035 H. 8. chap. 26, F. 94. Pebfons boving Lands i 
Wales are 1210 22 England, cc. 
3 Merckunt or Staple, "that 


By tbe ay Flirt chop. 4. E 
is Takew actor ding die, 23 11 9. wo ee to the Glerk 
of mithin fo 1. Merits aff ter the Acknowledgment there- 
off and-Drrel? i Hin Cee, er elſe 2 be bod, againſt Purtboſors 
* Lanurochurgeabie therewith; und again . Hei 4s rags, 


Aumniſratuu und ee Ros 2412 gaiyou 120 


Aar ae 130911 , Hs Mi 2 0 ae 


Yigu! But there is. A Statute· Stapl — ho called, which ka Re- 
or Bond of Record Tala beg that the Cy ee 


| owe to the Recognize a dum o Money: 


* 2 Inſt. 678, 


3 Rep. 13, 
I 4. 


faritheiPayn 


re 


that! are Copyhold are" ſabje( 


| ought Equally to be 


Mk General are f — o! 
1. One Founded upen 2 the 23 H. 8. ele 6. Por, 


213 DEUSTIID 0 
-' By the 23 H g. ehap. 6% vb 


01 


cg Iuftices of the King's k Bench 
—— Pleas in Tem Nine, on (in nein Abſence out 'of the 


Term the Mayas of! the SYafile-ar Weſtrninites, and the” Reoorder of 
London, zointly together, ſhall have Power-#6-take Recugmgances 
ent Debt in this'Form, Noverint Univerſi, Sc. And 


it ſhall be Sealed with the Seal of the Conuſor,; and with the Seal of 
thei King appointed for that-Purpoſe; and ith the Seal of -one of the 
Chie Cie Tf uftices, or the Seal of the ſaid Mayor of the Staple and Re- 
he Clert of ile Red 9 V enroll ' fuch Obliga- 
Hon; e. Tho! Reboghizees; &c. if Jach 


rations, their Bxrcutors 
and  Alminiftvatels,” fhall Babe in very Point! ag 


anſt furh: Recog- 
nizor, &c. like Proceſs, Execution and Advantage as Math been 
Had or made upon the Seatute. Staple, cl See g Geo. N. chap. 2 

for ſupplyig Wide Defects in Stuf. 23 Heir, B.] And if the Tenant 
5 be Bvicted, He ſhalt Have the Remedy provided for 
Tenants By Execution upon the Statute-Staple® by the Act of the 


32 H. g. «hdþ. 5 [See the 32 H. g. clap. 5. For the Continuation 


of Debts 8 55 Execution: And the Expo den of that Statut 1 Tit. 
. 678, &c. 4 Rp. 66] and the 34 & 36 H. 8. chap. 
6. F. 94, 95. Concerning N en! in  Englond by! Per- 
l having Lune Ge. iß VOOR. „ 1030 
tioaw oi SH 10+ 2 dN 211 } Las Kunde 10 ego 
The: en upon a Stamme or Necugi aun“, purſuant ie 
20 He gl chap; Gl is called an Bivent. And the Body of the Conu- 
ſor (if He is Lay) and All His Lands, Tenements and Heredita- 
ments thit wer in Elis Hands at the Time of the Acknowledging 
the Statute or After, and ints'Whoſe Hands ſbever they come, whe- 
ther Corporedl or Inebrpofcal, are liable to the Extent, Lands, &c. 
te che Extent Ofy During the Life of 
the Conuſot?ꝰ Goods and Chattels, as Eeaſes for Years, Cattle, &c. 
that ar in TI Own Hande and not Sold! Bond Ha ere for 
valyable-Confiteration,>areliablecalſo to the Extent. 
If Twolof'mote 2 in 1 Se. The Lands of Al 


5 ay © Ws This 


44444 „„ 


G g.! Laws of England, a 


This Kind of 2 ee by Merchants-or/Any 
others, for Payment of Debts, or hes other AſWrahoes: - 
If a Recognikance is td pa 1 


Pounds at Five ſtveral * 1 In 2% 2 b. 


Days, (vis. Twenty — — rr preſently: after the Arft 451. 3959641 


Failure of Payment One ſhall have Execution upon the Recognisanee 151 Rep. 128. 
for tie Twenty Poutils, -ahd thatt Hot wart tilt the lat Day Y paſt, og 
as in ſome other Caſes; Tor Tisis in che Nawurettof: ſeveral Jadg. 
ments. ¶ See Concerning Payment vf Rent, Boot 2 chap. 2 16 ow: 
2. Mor ure oer — that maybe taken before the”) 

Lord Chanceflor or Weper, 
cery, 4 judge, a Baron of the Excheguer, 4 Juſtice of Peace, Gr: 
Thefe may be to ſeveral Ends and Purpoſes, ' om the Preceding 
on theſe Sort of Recognizances are Different fromii the Prooteding 

upon the Statutes and the Recognizances firſt mention di Tlie 
nuſee upon theſe Recognizances ſhall ha ve the ſame Things in " 
cution, as one may Have. after reed in Ire N of 
Common Pleas. 1190 1 4 t n! 

Ses 11 Ed If. An Butnel, * 13. Ed. 1. De Mhveateribue, 93 * 
Ed z. ebup. 9. 13 Elia. chap, 5. 427 Ella. chap, 4. 16 1 Car. 
2. hub. 5. 29 Car: 2. chap. 3. 8 Ger. 1. chap. 2 f. See alc e at 
may Pure huſe and Conde), ante, and =) Action of Debt, Fu ; 
Execution, &c. Boot g chap 1 21 le 1. e 
and of Eu. Bk 3. aut 


By thi 2 Ain, cliap! pe A. Senger (8. 6 Anni chap. 46 Julie. 
ments, Statutes, de ene de cc. all nut af aa in the 
[Eaſt and Welt Riding of the" Ghany of Tort] wleſt'' They are 

Regiſtred, &c. þ Sag da | 25 yo | 00. ts! At 
tbr y Ann.:cliap: 20. Sree, 6 ame and "Full 
Alf ms bind Lund, &. in N 255 Eiter d ae 
Public Regiſters Office; & .. 


2 2 oh 


4 
1 ig 10 3 T5 2 


Maftet of che Rolls) aMhiter ifChagoen . — 


16. „An Obligathon,” acedrdih to our Tonnion Law, * 4 "Ivy lat f. 


3 Cro. 515. 
l Roll. br, 
1. 146. 


coptaimiig a Penalty with a Condition, for Payment of Mon 
To Do or To faffer ſote A&or Thing Ge H it's 401thoat 
dition, It is call'd a Bill; which is 3 with a Penalty, and 


then it is call d 4 Penui Bill or Sich ple Bond: Iritis withobe Sell, 


it is a Single Bill and no Deed. K may be made to an Infant) bur 


if It is made by Him, The Obligation is voldable- And ev be 44 og 
made to a Feme Covert, but not by Her; for then Iti is void. 4 
the 9 & 10 V. z. thap. 1 7. For. Better Payment of Inland Bi web 
Exchange. 3&4 Ann. 29 5 6 Aim. 2. Oy Pro. 
milſaty Notes, Sei. Ad Bills N nN Laus 20200 

Ile that Enters into the Obligation 7 Bombs the + Obliger; Amd 
He to ' whom it is made is the Ohlig e.. n 

Here We may Conſider, 1 The been af d Obligation; 42 The: 
Condition of an Obligation, "Ry o What Obligations' and Gbndithons!! 


ate VD? tete 1440 eo tis mus adT by; 


. As to the Form; 4 letter wade in the Firſt or Thad Ferfont - Tt 22% 


In hs Third Perſon notwithſtanding the 38 d. 3. chuprgſwhichy ® xb. 
doti Extend only to Obligations made beyond Sea. But the uſual 


Way. is Beſt, as Noverint Untverfi per Preſentes Me, &c. Yet An 
Words * in n Writing on Parchment or Paper, Sealed and Das 


%n — 39 d . - 
,05..934 0... Aal k ant, MINT wen dne -. -pahdbeby 


** * 


Aw Inftitins of thi Bool 


elf Indebted to Another, wall 


whereby one doth Acknowledge 
make a Good Obligation. And 4110) a Writing made in the Form 

* z:Roll Abr. of a! Statute (which: the Party:Seals and Delivers, hut is not Seal'd 

149-7 * the King, Geh. is not A Statute," yet it may be a Good Ob- 

igation: A tl: 11081 JS ££L A Sr Hart): 5090 11191605 ' 
A Bond may be made From One to One, From One * Two, = 
Three] Cc. From Two or More, to One, From Two or More to 
Two or More. If two or Mote are Bonuck! in an Obligation thus, 
amus Nos, without ſaying more, the Obligation is Joint and 

d Dyer 19. Not; ſeveral. - » Zut if it be thus, QObligamus Nos & utrumque No- | 

5 4 103. Hrum, This Obligation is Both Joint and Several. If the Obligation 

14s is-thus,.* Memorandum that I. ſonll pay, Sc. It is Good. If one 

e 2 Roll. Abr. Binds hcnletf to Pay Ten Pounds, and does not ſay * When, The 

2 BP, Obligation is Good; and the Money is due Preſently. If the Obliga- 

© © tiop/18, That I wn ty gelf iridebted to One To. be never paid, The 

Obligation is Good; and the Sefvendum void, and the Money is Pre- 
ſently Due. So if A. Binds himſelf to B. in Twenty Pounds, to be 
paid to. A. whereas it ſhould' be, To be paid to B. The Obligation 
is Godd, and the So/pendum void: If an Obligation is made without 
* 1 Inſt.209.8. Binding the Executors by Name, yet they are Boupd. If an Obli- 
Rl Arr. gation. is made thus, Obligo me leaving out Heredes) Executoros & 
Adminiftratores. Meos, The Executors and Adminiſtrators are bound 

Noy's Max. by it, but not the Heir. The King's Debts are payable by the Heir, 

711. +. He is not named in any Specialty. ep the 33 H. 8. chap. 39.] 

1 Inſt. 386. a. * If one Binds his Heirs to pay a Sum of Money, it is void; becauſe 

* 4 Rep. 22. the, Anceſtor was not bound, 5 Copyhold of Inheritance ſhall not be. 

* 4 Rep. 65. Aſſets to bind the Heir upon an Obligation. A Sole Corporation, 

: Inſt. 18. b. as Biſhop, Parſon, Cc. cannot bind their Succeſſors, or Take an Ob- 

ligation to Their Socceſſors. F or no Chattel can go in Succeſſion. 
(See Concerning Tbe Chamberlain of London, Bao 1. chap. 8.}. 

But in Caſe of a Corporation Aggregate, which never. Dies, it may 
Go to the Succeſſors. 

i 24nft.8; . H a Bond is made To One and His Heirs, The Heir can never 
have an Action of Debt upon this Bond made to his Anceſtor and 
His. Heirs. But the Executor or Hmuniſtratar, mk ſve, a They 

ate not · named. i Hoi +, 

* 10Rep. 133. An. Obligation may be Good; tho” it 3 Fall; - Falſe 

, p14 _ Engliſhy r tho! Zaatinis put for Engliſh,c or Engliſh for Latin, if 

2 Co 261. the Intent of the Parties may ſufficiently appear. I Therefore if Jo- 

3 Cro. 416, hannes is put for Jabannem, W Einti for Fi iginti, Septungintis. for. : 

tum. 422 Septutigintss, ' Serateen for Seventeen, Gr. It is Good enough, ; For. 

the Law doth make a:Reaſonable and Favourable Conſtruction, of 
Deeds and Conveyances, to ſupport them if Poſlible, according to 
the · Intent of the Parties i but will Reject what is Uncertain. The 
Principal Things contain'd in an Obligation are the Parties and the 

Sumidf: Money; and when Both are ſufficiently Expreſſed a and Under- 
ſtaod wWithdut ſtraining, it will ſerve if the Obligation is well Execu- , 
ted, The Sum of Money Intended may be often found out by Com- 

eis Ant has te Obligation apd Condition; becauſe} the Obligation! is 8 

hin a/ Deuble Sum, ex thereaboug; to the Sum, mentioned in, 


aul 941 1:4 e bnowid On noi! e 07 vir 10 lt Sen- 
, 1 —— 1 | 

yah 1271 Fe TY * — IC 8 rr — or wil 

bei. ot 545 Del 475 1 Shs 9 Mi ? * 110 t. G1 


Malek granmatic "on vitior ** x Inſt. 146. b. 6 Rep. 39, 9 * * 


—_—  —— —— 
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Condition. But if the Obligation is to Do a Collateral Thing, 

There will be Greater Difficulty; r.. 

If One Binds Himſelf by the Obligation in Quinque 'agentss Libri: 
or in Qyinagentis or Sexgintis Libris,” &c. Theſe Obkeations are 
void, becauſe the Meaning is Uncertain. But there may be a Re- 
medy i in Chancery for ſuch Miſtakes. 

If an Obligation Hath not a Date, or a Falſe or Impoſlible Date, 2 Rep. 5. 
Ge. It is a Good Obligation from the Delivery, if Sealed and Deli 
vered. If it is made beyond Sea and Dated at Bourdenux, it unf be * Inſt. 26 f. b. 
ſued here in England in what Place the Plaintiff pleaſes, Saying, ' Aft ? _- Abr. 
mn e in 175 eg ef Ann Oc. | 
| By the 2 ; H. 8. chap. 39. Al Obligations and Specialties muſt be 
made Jo the King thus, Dotaino Regi, and To no other for His Die, 
Solvendum Domino Regi Hzredibus. vel Executoribus ſuis. = 
Theſe will: Have the Effett of a-Statute-Staple, "'&c.' and i, Unpa 
at the Time of the King's Death, He may Diſpoſe of them — ne 
either. To His Heirs or Executors. [By 4 Gro. 2. ch. dra Al why ev 
155 meant be i in the El r 91th . 

2. The Condition of an Obligatiori' is * Wiic * ity br 11. 
gorſads and ſo it becomes a Bond Conditional; and if the Condi- 
tion is performed, the Penalty is ſaved. A Single Obligation is © 1 Saund. 66. 
taken moſt in Favour of the Obligee; but an Obligation with a Con- 
dition is taken moſt. in Favour of the ame For the ane 
is made for His Benefit. 

When the Condition of the Obligation i, ro Do any Lawful of A 
Poſble Thing, ſuch Condition is Good. But if the Condition for « iInft. 206. a. 
Payment of Money be made Impoſſible, as to make Payment on the 5 Rep. 22. 
zoth of February, It ſhall be paid preſently. In all Caſes where the 
Condition of a Bond, Recognizance &c.- is Poſſible at the Time of 
making the Condition; and before the fame can be performed, The 
Condition becomes impoſſible by the Act of God, or of the Law, 
or of the Obligee, &c. then the Obligation, Cc. is Saved. But if 
the Condition of a Bond, Sc. is impoſſible at the Time of making 
the Condition, - the Obligation is Single. Where the Condition of 
an Obligation doth Conſiſt of Two Parts in the DisjunCtive, and « ; Rep. 25. 
Both are poſſible at the Time of the Obligation made, and After- 
wards one of them becometh impoſſible by the Act of God, the 
Obligor is not Bound to perform the other Part; for the Condition 
is made for the Benefit of the Obligor, that He might Have His 
Election, to perform the One or the Other, to ſave the Penalty of 
the Bond. Otherwiſe, If one Part of the Disjunctive was not poſſi- 
ble to be performed at the Time of the Obligation made, and the 
Ti ime when the Condition was to be performed. 

If One binds Himſelf to pay Money, &c. and no * Time is Li- 6 Rep. 30, 
mited; The Money, &c. is to be paid preſently (i. e.) in Conve- J fag. 208. 
nient Time, if the Act is Tranſitory or not tied to à certain Place. a. & b. 

If the Act to be Done is Local, or to be Done at a certain Place, 219. a. & b. 
as to go to Rome, &c. and the Obligor is to Do the ſole Act, and ;” 2 1 
= Time. is Limited, The Obligor | hath Time During . 

o perform it, and cannot be Haſten d by Requeſt. Bat where 
the! Condition of the Obligation is Local,” if the Concurrence of 

4 1 f the 


=” Inſtitute: of he Book II 


Lit. 340. 
1 Inſt, 2 10. b. 


che Obligor and Obliget is Requilite;// The: Obliges muſt Hafteiv I 


by Requeſt, Vet if the Obligor may perform it in His-Abſeace, There 
the Obliger-ought to do it in convenient Time, and hath not Time 
during his 1 {See the Difference of a Condition of a Feuffment 
in Fee to pay Money, where no Time is Limited, Sr. I Inf. 208: 
a. & b. 209. a.] 

If the Condition: of an Obligation 5 is td _ Money, dr to do 
the like Ttanſitory Act, to the Qbligee on à certain Day, aùd. no 
Place is named Whete it ſhall he paid, The Obligor muſt atihib Pe. 


dil ſeek out the Obligee, if He is- within the Kingdom ati the Time 


d IInſt. 2 11. a. 


e 1 Inſt. 212. 
a. & b. 
1 Roll. Abr. 


456. 


48 Rep. 153. 
1 Inſt. 47. b. 
292. b. 


© 1Inſt, 207. a. 


fg Rep. 78. 
I Int. 212. b. 


to enable the Obligee to Sue the Penalty upon 


when the Thing is to be done. But if the Condition of the Bond is 
to deliver Twenty Quarters of Wheat, The Obligor is not Bound to 
carty it about and ſeek the Obligee; but the Obligor before the Day 
muſt go to the Obligee, to know where He will appont to receive 
it, and He muſt deltver it accerdingly | Aud'if the Place is cer- 
tain, and yet the Payment may be at at any Time during Life, the 
cannot Tender the Money when He will, but He muſt 

firſt give the Obligee Notioe to Attand. [See Tender of Rant, ch. 2. 
=? © If a Place is named, and the Money is paid at any other 
Place, and even received before the Day, the Condition is Perform- 
ed. For it was a Duty preſently, andiis to be eſteteim d Payment at 
the Day. It is moſt /adviſcable to appoint the Money to be paid ut a 
certain Time and Place; and then the Obligor, Sc. is not bound to 
ſeek the Obligee, Sc. in any other Place, nor to be there longer than 
is Compria d in the Indentare; nor is the Obligee, Ic. bound to re- 
ceive it in any other Place. If a Man is bound to phy Money at 
4 ſeveral, Days, the Penalty is tut forfeited till all the Days are 

But if the Bond is with a Cunditicn, it may be fo worded, as 

the rſt Default. [See 
Payment of Rent, chap..2. arite, and Anion of Debr, Boot 4: ch. 4. 
Where. the Obligor is to do any Collatera/ Thing, or which is not 
Parcel of the Obligation, as to delivet a Horte to ſtand to an 
Award, &c. if the Obliger does his Part, and the Obligee refuſeth, 


the Condition is Perform'd, and the Obligation diſcharg d for ever, 


When the Condition is for Payment of Money, (to the Party, not to 
a 2 then if the Obligee accepts an Horſe, Sc. in Satisfac- 
tion, it is Good. But if the Condition was for the Delivery of a 


Horſe, &c. there tho' the Obligee accepts of Money in Lieu of the 


8 5 Rep. 17. 


1Inſt. 212, b. 


h Inſt. 21 2. b. 
. 


Terms f 
the Law, 
verb. Coin. 
I Inſt. 207. 
a, & b. 
Dav. 18. 


Horſe, &c. it is no Performance of the Condition. And fo it is in all 
other Collateral Conditions. Where the Condition is for Payment of 
Twenty Pounds, the Obligor cannot pay a * Leſſer Sum in Satisfac- 
tion of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction 
for a Greater. But if the Obligee, after He hath received Part, doth 
give an Acquittanee under his Seal in full Satisfaction of the Whole, 
it is ſufficient, * If the Obligor is bound by Condition to pay Ten 
Pounds at a certain Day, and at the Day the Parties do account to- 
gether, and the Obligee did owe Five Pounds to the Obligor, and 
that Sum is allowed and the Reſidue paid. This is a. Good Sa- 
tisfaction; _—_ the Fi ive Pounds was act pail, but by W of 
Retailer. eile 1:1 

If the Condition in 0 pay Twenty Pounds of Lawfol Mority of 
Great Britain, and ibe Oblgor pays the Money in French, Spaniſh 
or other _— Money by al nt Parliament or — 3" This 


15 
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is a Good id Performance of the: Condition, But a Payment in * Para 5 2 Inſt. 575; 
thiogs is no Good Payment. e N 


In all Caſes when the Condition is not performed, The Obliga⸗ 

tion is Funfened; and till then ĩt cannot be Forfeited. And yet, if 
the Obligee Himſelf is the * Cauſe of the Breach of the Condition; * t Inſt. 206. 
or if He is to do the firſt Act, anti will not do it; ot the Thing ta be * & b. 
done by the Condition is now become impoſſible by the Act of God, _ _ 
ar-of the Law dhe Obligation is not Forfcited, but Diſcharged fo 451, 455 

ver, II 
In the Condition of (2 Corntter-Bond:to Save à Surety )Harwile(s, 
ſuch General Words, (viz.) To Save Harmlej6 may be f fficient. 
But it is the Beſt Way (after the Repetition of the Obligation and 
Condition) to fix a certain Time for the Payment of the principal - 
Money, upon Default of which the Penalty of the Harmleſs Bond 
to be Forfeited. Otherwiſe Vou will be in Continual Danger of 
2 Sued by the Neglect of Payment of Him for whom You were 


By the 4 & 5 Ann. chap. 16. In Debt. upon Bond, if the Defen- 
dant before Action brought hath paid the Principal. and Intereſt due 
by. the Condition vr Defraaance, He may plead Payment in Bar, 
Aud Pending an Action on ſuch Bond, the: Defendant inay bring in 
Principal, Intereſt and Cofts in Law and Equity; and the Court ſhall 
give Judgment to Diſcharge the Defendant... 


* 


Note, That upon a Reverſal. of a Judgment rerovered upon a 
Bond, a New Action may be brought upon the Bond, tho formerly *6 Rep. 46. 
the Bond was Cancelt'd upon the Recovery. [It is not uſual to can- 46. 
cel Bonds upon a Recovery. See the Book cited}  ' | © 

3. Obligations and Conditions are Void if They are Uniawful, * roRep. rot; 
Alſo the Obligation is Void by the Performance of the Condition, or 11 mo 53. 
by a Releaſe of it. [See how Deeds are made Void infra.] If the 
Condition is Uncertain or Unintelligible, it is Void, tho'' the Bond is 
Good. If an Obligation is made to me, and delivered to F. S. for 
my Uſe; and when it is tender'd to me I do © Diſagree to it, it is + ; Rep. 119; 
Void. If an Obligation is made to my Wife, and I diſagree to it, it 
is Void. If an Obligation Depends upon, or is Neceffary to, ſome 
other Deed, and the Deed becomes Void, The Obligation is alſo Void. 
See of Conditions, fupra. ] i © boy 2 f. 


| By the 25 H. 6. ch. 10. Obligations of any Perſen in Ward for Ap- 
pearance af the Day mention d in the Writ ate Void, J They are not 
made to the Sheriff, and in ſuch manner as by that Statute is appointed. 
See the 33 H. 8. chap. 39. and Of Statutes, /apra. ' 111 
' Bythe-5 & G Ed., chap. 16. Bonds that concern the Buying ond .. 
By 'the 13 Rliz: Chap. 5. Bonds, &c. made to Avoid the Debi er 
Duty of Others, ſhall (as to the Party whoſe Debt or Duty is eu- 
deavoured to be Avoided) be Void. 7 anviatiug 18 bon 
By the 14 Eliz. chap. 11. All Bonds with Conditions for Enjoying 
Spiritual Livings Contrary to the 13 Eliz. chap. 20. are made Void. 
By the 7 & 8 W. 3. chap. 7 All Contracts and Securities given to 
procure a Return of a Member of Parliament, contrary to ro; laft 
e at e dee ar" 


111 


An Inftirare of i the Book II. 
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 ® rInſt.236.b. _ 


237. a. 
1 Rep. 113. 


2 be adjudg 


Determination in the Houſe of — 1 the Right of Eleftion 7a 

ſuch Place, or 9 £ more Oy: than are 328 yu ie Writ, &c. 
word. | ow 01 u mA HS 

By the 4 & 5 Ann: cha. 14 Al Infbruthienis ans arent: oor 


' Farming or Purchaſing Cherity Money upon Briefs are declared void. 


And the Purchaſer is to forfeit 500 l. for the Uſe of. the Suſferrrs, to 
to be recovered by Action of Debt, Bill, Piaint or Information. | 


By the 12 Ann. Sefl. 2. chap. II. Bondo upon Exceſſive ary are 


© The 16 Car. 2. chap: 7. and tbe ꝙ Ann. _— 14. male all Setu- 
rities Obfain'd by Gaming Void. 7 (u) fo V0 lane 154) +: 


17. A * Defeazance (From Defaire, To Defeat or U ada) is 
Condition Relating to a Deed, which being Performed, The Act is 
Defeated or made Void. The Difference betwixt a (enditialt and 4 
Defeazance i is, That che: Condition is inſerted in the Deed, and a 
Defeazance is uſually a Deed by itſelf, Relating to another Deed: 
Therefore to make a good Defeazance it muſt be, 1. By Deed. 2. It 
muſt Recite the Deed it relates to, or at leaſt the moſt material 
Part of it. 3. It muſt be made between the ſame Perſons that were 
Parties to the Firſt Deed. 4. It muſt be made at the Time or af- 

ter the Firſt Deed, not Vefore it. 5. It _— be made of a nn 
dcealble. i ben 

Eſtates of iner, had for e 1 3 G 
ditions, Covenants, by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to make Defeazances upon 


7 


Statutes, Obligations and Judgments. Inheritances Executory may 
be defeated At the Time or at any Time After wardi. And ſo Of 


Statutes, Obligations and Judgments. But Inheritances Executed by 


' * Livery,” &c.” cannot be Selected afterwards, tho? ane a at the 


d 1Inft. 111. a. 


Time of the Feoffment, GWS. 
18. A Deviſe (from Dewiſer, to 8 peak) i is a Bequeathing of 

Lands and Tenements by laſt Will in Writing, He that gives away 

his Lands in this Manner, is the Dev:/or, and He to whom the Lands 


are Given, the Deviſee. A Teſtament rather concerns Goods and 


| Chattels, of which I ſhall ſpeak in the 67% Chapter; though theſe 


e 2Inſt. 386. a. 


44 Rep. 61. 
2 Cro. 640. 
1 Lev. 6. 


IInſt. 1 11. b. 


2 Inſt. 7. 


Words, Deviſe, Teſtament and Laſt Will are often Confounded. 
© A Deviſe in Writing is no Deed, but an Inſtrument, by which 
Lands are conveyed. I am ſpeaking of Deeds or Inſtruments. 920 
A Woman Covert, an Infant, Ideot or Non Compos Mentis cannot 
make a Deviſe of Lands, A Woman Covert cannot do it without the 
Conſent of her Huſband. [See 34 & 35 H. 8. chap...) * If a Single 
Woman doth deviſe Lands, and afterwards Mien a Huſband, it is a 
Countermand of the Will. 
Lands and Tenements were + deviſcable by * Cuſtom * W at 
Common Law, in Favour of Heirs, no Lands ot Tenements in Fees, 
ſimple were deviſable by Laſt Will; nor could they be Transfer'd 
from one to another but by ſolemn Livery and Seiſin, Matter, of Re. 


cord x or Sufficient ER But now, 


FS 
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* One incontinenti fant ineſſe videntur, 1 Inſt. 236. b. 2 28 71, 
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15 uy IC SIT m were *© PER ITY 
32.18 "chap. 1. ands H, 8. che . WY; Perſons having\s Rep. zo, 

a 77 as in PFee-fimple, or in rcenary, or in mmon, in Fee. 12 
i le, of: C2 Manors, &c. ſcall have, full and free Liberty Jo. Give, ES | 
Di 1e. I or Deviſe ta am 1805 in or Perſons, (except Bodies Po.. a ff 
Ty or. (Cor rate) Let Book 1. chap. 8.] by his Laſt Will and Je- 
flament i in Writing, or otherwiſe 552 = other. Aﬀts lawfully ace! 
in His Life-Time, All His Manors, &c. at His own Free Will and 
Pleaſure ;..exteht rh t Wills and To ments. of. Manor, nr, oh 

Feme Coverts, I . ere er ons 4 e 1 
not be Good in OY 


2 TE 34 E. PD is but an bergen 1 te 32 UI. 8. 1 Rep. 25. 
Bodies Palitick and Corporate are only excepted but N 
not Incorporated are included. [Se 23 H. 8. dh. 10. poſt. hop. 4. 
Of. Mortmain,], | 
Theſe Acts, as to the other Patts of Them which relate to the 
Tenure of the Lands, &c. are altered by the 12 Car. 2. cb. 24. 
So that .naw; by theſe Statutes, a Man that hath Lands in Fre- Li. 586. 
1 mple, may deviſe his Lands, Tenements, Rents, Reverſions in Fee- Ln rh of 
ſimple, ; Fee-tail,; for Life or. Years, . Abſolutely or 1 at ' 
his Pleaſure; and this without, iyery and Seiſin or "the Res 1 
Tenants, or without 40 00 5e. xecutor, (becauſe, the Deviſe is 
male by. 1880 of an Act of Parliament. 
Lands Purc aſed after the making of the will cannot paſs: with- 4 phoned; 35, 
out a New Publication — the Deyiſor. 32 
Lands in Jail are 2 deviſable by Will, nor Copybola Lands, 1 095- 
unlets by 8 
Method of G ranting. "Copybeld Elie tes, 25 1. ante. ] One that hath 
a Leaſe. for Fears, of Lands mig h deviſe the ame as other 
Goods and Chattels. 
A Deviſe of Land by; Femnt in "Tail, ta ry Charity, is | good 
though there be. ng Fine Jeyied, nor Recovery ſuftered previous 
thereto, 1 Williams 248. 80 if e one appeints y Deed. Prec. Chan. + 
16. "ok if it, be pt. by Nuncupative W. , it is void. 211 
liams 247. 
And nd Equiz will ſupply the Want of « a Surrender is in Caſe of « a Deviſe 
of. Copyhold te Children, or Grandchildren, FI ulliams 61, .- 
The like, in Favoùr of Creditors, where a deviſed. al his 
Real Eſtate. to, 7 Debts, 1 Wilians 443) N not a Wiſe, 2 Will 


an 10 9 48 * 
| endered to the Uſe of a, \ Will, hall Il pa by aa 
3 gu. 15 0 itneſſes, or EA 2 Hallam 25 n. 
- Bat 40915 aul aueh hed by Re Hier cn 181 8 ig 
eff 


wad 
Jer IVY T 


3 3605 8 0 5171 = * 
cf ATE. Sa of Vil = not FER away. a Gen to "Hi 10 £1 
Lands, 5 wy % ; FF # 222 nl: 

I to 222 nde 2H 3c 5h - ety yd | 


Eftate Belg pai auter Vie ir, BY 


2 * 29 Car 9 f 
Y the 29 Car. 31 by Will 


Life of another, (ball be deyy/gb 
N But 2 Jevijes .0 of Lands 
Statutes of Molli or | | force. gf 


A 


Fi: 


A 
nd Teriements, deviſable e ler th, 
Cat N ** Py 55 2 Ser 7 


0 in TTY B00 II 


————— — - OP — 


x Wis. 74% * 2” 2 other 5 in his Tire Wonder by his Die and Sub- 
e + His ar Raf or ee to be ut- 


| ; wh . N 2 Nn ins * Aa 34 
Vide ante. nl - the is Sen, W Hes n v 0 be Rene | 
g in the Pref $i b. "Four niet 
e or EAR { the Taro. 16 10 mM 
dil M W. orc NA W 


Sus 91 — I an * of Land by: Dead or 

Will; a Will atteſted only by two Witneffes is not à Hood Apo 
pointment : For, it is to be underſtood, ſuch a Wilt as is proper to 

diſpoſe of Lands, So tho! it be b ny, Writing in the. Nature, of a 

Will 1 Williams 541. Comy. T. Wiki! Tis 258. 
A Will of Land wrote by the Teſtator, and publiſhed in te Fre: 

ſence of three ſeveral Witneſſes, at three ſeveral Tim and atteſted 
by them ſeverally at the reſpective Times in, his Preſence, held 1 
ficient within the Statate." Pot D. Whether the'Teſlator's Orling 
it be ſufftcient. Pr. Chan. 184. | 8 

Where” a Will of Lands in Eagle is made beyond © Sea, there 
muſt þ three Witneſſcs. 2 Willfams 293; | 2 ; 
A Win being written with the Teſtatot's'own' Hand, la Be: 
z Lev. 1. ning IA. B. Sc. was adjudged” ode e Good * Sjghtn og.” For the 
Stafith” Goes not reh WARE dhe Sighting tall be at che Top or 

o Dary. Abr. Bottom of the Will. Sealing is not neceſſary. But if t 5 * 
Tu. Devile, Sealing, it is a Signing too. And Not, Hat it is not ſaid int the 


Former Part of the Act, That the's Sig ſhall be. it the Prelejics 
SHEET of Three Witneſſes. 
If The Second Will vet de wan ghd the Cot ntents of it are 
aucb n 1 is no Rebontion Of the former Will. 


When a Deviſe is perfected By the Death: of che Testo It as 
much Alters the Property of Lands as Acts executed by Deed in His 
Life-time. © Hereby Deſcents are prevented.” And thivefore He'that 

« Lit. 167. takes Lands by Deviſe is in the Nature of a Purchaſer,” © So that 

3 loſt. 111-2: hen one Seifed in Fee. Deviſeth in Tail, for Life or Years,” The 
Deviſee may Enter; for tlie Frechöld or intereſt in Law is in the 
| Deviſce before He Doth Enter, The,Execytors have nothing to do 
in this Cafe; and therefore Their Aſſent is not to be Expected. 

7 2 are many Things Gocd b. 4 Deviſe, "which! ite Hot Good 


a 


by . 
Lit. 168. "At Man thüy by Will Give Land to Ts 198 Wen evg 


Inſt. 112. b. viſe does not take Effect till after the Deceaſe of th Huſband. IF 
one Both Deviſe, That kftet the Deceafe of his Wife His. Son and 
„Term of Heir ſhall Have "the Houſe whetein be Dwells, dhe hall Have it 
the Law, v. for Her Life, tho not Dæviſed unto Her by Ex el ords. * =o 
e. a Fertie Covert Scifed of Lands in Fee cinot Deviſe Them t 
Huſband, becauſe at the making of the Will She Was onde, 
f Li, x68. Power of Her Huſband ;' and the Law initendeth, that ghee ne uch 
eee Will by the N of Her Huſband. A of Huſban, 
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A Coditil 1 and publiſhed in the Preſenes of three Witneſſes; 
may be a Republicati Gon of. q Wilt aud boch make bit” oss Wil, 
1. *. uss ed Ih WA Vans? 
"The Fi hn and wa Taff Win is of Greateſt Force. For a 
Witt — Counter mandeq V Enter" Will, eyen till the Time of 
the Death of the Deviſor:' e Nea 
A Deviſe or Teſtament is to — Favourably Expounded oY + Lit. 586. 
ing to Rd nupyr of the Deviſor or Teſtator. And therefore If ;: 1 2 
one doth Peviſe by His Win All His Lande and Tenements, By Ver- wit ſe. 
tue of the Word: | Tenvitente Bren Thoſe Lands wall paßt v which the LI. a. b. 
Deuiſor hath in Neverfian. a ban * ' Noy's Max, 
IF Land- are Devlſed to a Mar * Bee, bebe, Him and Ex > 
Affigns For Poer (without the Word Heirs) The Deviſee ſhall have las . 
a Fee-fimple. If he Peviſe His Lands tes Another * "To do ao1th' 1h Law, b. De- 
45 He pleaſeth, This is « Fee-fimple, + - _ viſe 
If one by His Laſt Will and 1 Device fa or Tene- g 9: b. 
ments To à Man and His Heirs * Male,” This is an Eſtate i in Tall in © OI 
a Will, the Law ſupp reer the Words, Of His Body. 8 
If a Leaſe for Lars is given by Teſtarpent to One and His * Heir; 5 a mn l 
the Heir ſhall have it; for ker is a Name of Purchaſe in this Caſe. Terms of the 
But if It Had been the Heirs Male, of His" Body, the Executors ſhall Lan, v. De- 
have it; for à Term cannot 1 th Entziled. R Leaſe for Years may be « Noy's Mx 
Devifed for Life with a Rei der over. | TA Leaſe may be given 49, 99 4 
by Teſtiment to the Heir of 4 Man, and the Petfon {6 deſcribed 1 elf ave 
ſhall have t; but if it be gen to J. §. and his Heirs, J. . ſhall gig. 
have It. the Duke of Norfoll's Cafe, G.] e 95» 
2 Many * rds in a Will do make a v Contlition,” which make no 5 Rep. 47. 
Condition in a Deed, Fore Ha deen Oblerved, [See Of Cas 1 Vere. 79, 
ditions; ſapra.] oon JON i Y3r! '. E 1laft.236,b. 
M's. a. Will, where. there ae . Dijers Devi of the ſame Thing, Fe. 341, 
Laft Der iſe taketh Place. Wy 01% 052 Inſt. 112. b, 
be fer eat benen Others)" 'The Conltradtion of: a Deriſe | 
and a 5500 differ. L eg 99 ee ns. | 
od Ray You intend N our Lands by Will 'S Make it "P Ls he 
dyice, while . Are 1 feet Health. ys If your Will 
S e nheritance, make it Tndeiite d, "and leave one Part with a 
Friend, leſt after your Deith It de Suppfeſſed. 3. At the Time of 
the Piblicaion of your Will, call > Ctedible Witneſſes at leaft, | 
2 ff. their Names th n e Pie: [Ser the 29 Cor. 2. 
285 f it may be, Let the Whole Will be Written in one 
1100 9 in ne Parchrhent or Paper for Fear of Alteration. 5. Let 
the Hand and Seal pf 1 Pewiſot be Jet to it. 6. H it be in Sad 6 
Parts Let t e Deviſor s 1 ad the Natnes'of the Wit- 
bee 1e Be Sdbſcribed to « 2 8 be Any Interlining 
or Rafure in the Will; Let a lee e be made of it. 8. 
you make any Revocition of your Will, make it Aird with 
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: k a 105. 77 ing En ot Tepe non dorſhe w. il 
all. Abf.. 5. How,Deeds,arg made. Yura. .: 1; 1 
- Nun 273 b „Tho a Deed is wellzmade, . Sealed 3 ES. Ao ond well "Fo! 
2 Inſt. 5 ſtified by Witneſſes, yet / it may be made void, che 9 Gor b by Corrupt 
þ = , » Agreement, or Fraud z or when, 1 Y. Force, or or, by, putting into a 
n «gh; Jan Fear; of One Perſon, 55 vreſs.. _ onment; or it 
Rep. 92. may be made Void by Reaſon Wes „or Unſounds, 
1 7 - neſs of Mind; For Incertainty — (pin for for whole 
r Inſt. 225. a. Uſe, Gg. by, Raſure or Tier * — wit 55 Raſure or 
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2 Roll. . « By Concord; Rrlenſe, &. 11565 
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ut, Tens of England 313 
© GilerPrefeription from their Anceſtors;|tho* Bodies Polite may 

gain or be bound by Preſcription oniy. He that would have a — | 
that lies in Grant by Preſcription, muſt preſcribe 1 in himſelf and hib 1 
Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe {| 1 
whoſe Eſtate he has; (unleſs the Que Eſtate is but a Conveyance to „ 
the Thing claim'd by Preſcription, as in the former Caſe) for he can- 
not have Their Eſtate that lies in Grant without Deed, which ought 
to be ſhew'd to the Court. But of Things that are appendant to 
a Manor, Lands or Tenements, It is Otherwiſe; becauſe the Manor, 
Se. might paſs without Deed. * Nothing can be preſcribed for, Einch 132. 
which cannot be raiſed by Grant at this Day. One cannot make * 4 ow -7 
Title to Land by Preſcription, but only to Rent or Profit Gut of 264. 

Land. It Relates to a * Fee- ſimple, and is always applied to Incor * 4 "Rep. 31, 
poreal Inheritance. I am 3 of Preſcription ſtrictly taken A luft. 11 3. b. 
Cuſtom is Local, and is alledged in no Perſon ; but is within ſome 2 Inſt. 720. 
Manor or other Place : As That There is ſuch a Cuſtom Time out * Rep. 6e 

of Mind within the Manor of A. that all the Copyholders of the faid 
Manor have had and uſed to have Common of Paſture, &ci in ſuch 
a Waſte of the Lord, Parcel of the ſaid Manor, G -- - 
Ihus it muſt be, when a Copyholder alledges a Cuſtom agninſt his 
Lord. For a Copyholder cannot lay a Preſcription in himſelf and 
his Anceſtors, by Reaſon of the Baſeneſs of his Tenure. ' Therefore 
This is Allow'd for Necefli ity. But when He: claimeth Common or 
Other Profit in the Soil of a Stranger, He muſt Preſcribe in the Name 
of the Lord:of the Manor, (viæ.) That the Lord of the Manor and 
all his Anceſtors, and all Thoſe. whoſe Eſtate he hath, have had 
Common, Sc. in ſuch a Place for Themſelves and Tenants at Will, 
Fe. Cuſtom (I ſay) is Local, and Alledged in no Perſon; and this 
ſerveth for Them who cannot Preſcribeè in their oαπ n Name, nor in i q 
the Name of any certain Perſon, as Inhabitants: of a Town, Fc. 1 
Alſo a Cuſtom may be alledged, when it is referr'd to Inſenfible 
Things, as That all ſuch Lands are Deviſeable, GC 6G. 

But to ſpeak in General of June and. Preſeriptions without | 
Diſtinetion. 3 [ 

To Cuftonis: and Preſeriptiins; * 0 Poſſeto land Tine are; inſepa- :Inſt.113.b. 
rably Incident. Poſſeſſon muſt be Long, Continual and Peaceable. 4. 115.4. 
— me (as hath been ſaid) by Common Law muſt be beyond the Me- 

ry of Man. But If there is a Sufficient Proof by Record or 
Wiitin to the Contrary, Then It is within the ON of Man. 
rs of Cuftoms in the Introduction. ] . 

A Preſctiption muſt not be laid in an Rca or in the * Roll. abr 
Dizjunttive, nor againſt the /Publick Good, as To do a Thing which *'5' 79 
is a Nuſance, Fe. nor * Reaſon or Religion, nor as to a mere 
Ne gative. 

"© 2 in Common may be By Preſeription; but not Jointes „Lit. 130. 
nants, becauſe there is a Survivorſhip betwixt Them; nor Tenants at 148 14. h. 
Will. In that Caſe of Tenancy in Common One may make Title '? 
to- Lands by Preſcription. An Attorney at Law may (preſcribe, * 2 Roll. Abr. 
That he and all the Attornies of the Court have uſed to have Time N noone 
out of Mind ſuch a Privilege, Cc. Such a Preſcription may be in 6 Rep. 4 
General; and It is called here a Preſcription, becauſe It is applied 
to Perſons, not to a Place. It may be laid in a Great many, where 
ür . but to n an Eaſement or Dey e, not Matter of In- 
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tereſt and Profit, A Man may preſenbe, That all the Inhabitants 
of the Pariſh have uſed! to he Buried in the Church- yard, Ge, tho 
they are not a Corporation. 

4 Rep. 28. No one can Preſcribe againſt the * King, where he hath an Eſtate 
r Inſt. 41. b. Permanent, and a Certain Intereſt, nor * an Act of Parliament. 
Kb. None can preſcribe dire8tly. ta Goods and Chattels of Traitors, Fe- 
jons, Felons of Themſelves, Fugitives, of thoſe that are put in the 
Exigent, Deodands, Conuſance of Pleas, to make a Corporation, 
to make a Coroner, Se. But one may make Title by Uſage or 
Preſcription only to. Treaſure-Trove, Waifs, Eſtrays, Wreck of Sea, 
Jo hold Pleas; Court-Leets, Hundreds, to have a Park, Warren, 
©.» Royal Fiſhes, Fals, Markets, Frank Foldage, the Keeping of a 

Sao, Toll, to have 4 Corporation by Feeſoription, Se. [50 Ot 
1 He chap. a. ante.] 

Ik)he Title being Once Gained by Cuſtom or e It can- 
e 14 b. not be. loſt By * Interruption of the Paſſaſien for Ten or [Twenty 
2 l 653, Years; but it may be loſt by Interruption in the Night; as if one 
2 Non. abr. bath had a Rent ot Common By Preſcription, Unity of Poſſeſſion 
271. (or a Poſſeſſion of the Land with the Rent or Common) of as High 
| andi Durable S is an Inter in the Right. A Modus 
Decimandi being alledged by Pr — for Tithes of Lambs; 
The Payment of Tithe-Lamb in Specze for Twenty Years laſt paſt 
did nat Deſtroy the Preſcription. If one that hath Title to a Com- 
mon by Preſeription taketh a Leaſe of the Land, After the Expira- 
tion of the Leaſe, He may ſtill claim by Preſorigtion r For che Sab- 
penſion was only of the Poſſeſſion. 

By Unity of Poſſeſſion, Preſeriptions for Matters of In neſt and 
Profit, as Rents, Commons, Ac. ate extinguiſhed ; but Preſcrip- 
tions for Eaſements, as for Lights, Air, &c. are not extinguiſhed 
by Unity af Poſſeſſion: But after.the Voity of Poſſeſſion is deter- 
mined, and the Things ſevered, the Edfernents. will revive. Semb. 
adm. 2 Lad. Ray. 1400. and Hab. 131. Robins v. Barnes, 11 H. 7. 

2 5. pl. 6. Br. Exting. 60. there cited. 

Tho' a Houſe or Mill falleth by Default of the Owner, or 
4:47 Ate Otherwiſe, He may Rebuild it upon the ſame Foundation; and All 
Those Things, thati were Appendant or Appurtenant to it, (hal 

continue. & Corporation thht hath Privileges by Grant or Preſerip- 

tion, tha they are incorpctated by another Name, yet the New 

Body mall aids alb-'the Privileged that the old one had. [See of 

« 2 Roll. Abr. Corporations, Book 1. chap. 8.) H a Court held by Preſcription 
21 1ũ . i Granted and Confirmed by the King's: Letters Paterit, This does 
not deſtroy the ere des, dut the Court may be held by Pre- 
loription as before. And if one Claims any Thing by Pre- 

ſcription and alſo by Charter, if the Charter is not Contrary to the 


a it fhall be m=— * ray: of- Confirmation, as ſome 
8 Wbt hach; b * Laid Concerning Cuſtoms with Relation to ith 
9 Parliament, the ſame may be Aaid/of Pre/eriptions.; ¶ See ** Nu. 

2. Ae enen, and of Tithes, chap. 2. ante.], 
E ſhall ſpeak of the Time of Limitation of Writs. and Aion, 
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Cnc. Laure England. "RR 
ſpo kon alrtady of Title by Prefcriptioh in Eands by Fine ad Non: 
alien and of the Title to Things Moveable''by buying ih Market 
Overt, by Waif, Stray, Wrecks, Cc. {Soo then at large Ot Pines 
oy of Franchiſes, fupra.}* | 
* By the Canon Law the utmoſt Limit of Preſcription is but Forty * 2 Inſt. 649, 
Years But this Prefeription is not Allowed by-t the Commen Law; 53, 654. 
Now, upon what hath' been ſaid concerni Preſcription; you 
may Obſerre, That 4 Preſcription properly ſo tüken is a! Title or 
Claim of a real Intereſt or Profit in the Land of Andther; which 
miſt be ſtrictly Pleaded accotding to certain Rules; and chat they : 
are not like |Coftomis,-or improper Preſcriptions; that are by way f 
Diſcharge, or for en for man of Terſon eren 
„ 000 BY 720 a | 41 roars | 


V. Bee in Lands, Ge. may / be Ac — by Eltbear, Here By Eſcheat. 
the Inheritance is caſt upon the Lord, otherwiſe than by De or 
Parthaſe. Of which-ſee in the next | 70 
Thus Lands;''Tenements and} Heredituments' may be Acquired by 
Otcupancy, Deſcent, Purthaſe, a5 tion and Ejebeat. I pro- 
wed to fhew, how they = be F erted or T which 
ealled a Way of acquiring too, in . of the Perſons that 
by the Lofs, But the Method will be more diſtin, if 1&6 call i 
_ a Lofing that an Acquiring. e 


HAAR. 


How Eftates i in Lands, k c. may be F feited or Loft, 
(vir. ) 1. By Alienation of a | Fr r Tenant. 2. 
By Alienation in Mortmain. 3. By Non performance 
olf a Condition. 4. By / afte. 5 By Bankruptc). 6. By 
iſe cheat. 7. By Diſſeifin, Abatement, and Intruſion. 


\Outhing the Forfeiture of Lands, Tenemeitts and Hereditz to he 


Landi, Sc. may bei Loft. in Ciuit Se nd as by the 4 of 5 
Particulat Tenant, By Alienation in Mortmain, by Non 77 8772 

of a Condition, By V. fe, ** * By Eee, Diff 
e and In 


„ A Hiekorich is. 8 een One's Right and P to By Aliendgion 
another. But fore Alienations are Forbidden; as an Alienation by of Far au 
a Parficolar Fenant; as by a Tenant for Life, c. which infers a bi Inſt 4%Fq 
Forfeiture of the Eſtate. This Forfeiture may be either, 1. In 5 
. or in che nee. out of a Court of Record, as where a Par- 3 . 
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ae ſuam ſine facts aut n amitiere. 1 Lift. 63 2, 7 92. 


ments in Cyiminal Cafes, I ſhall ſpeak in the 4th Book under in be | 
ale Title Forfeiture, Here I intend ohly to ſhew how Efates in feired or Loſt 
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ticulat Tenant (not. bak being an Infant or Feme Covett) unketlrioder a 
Greater Eſtate; that lieth in Livery, Than He "may: lawfblly make, 
whereby the Remainder or Reverſion is deveſted. But in Caſe of 
the King it is a Forfeiture, tho' the Remainder or Reverſon is not 
dieeveſted out of him. Therefore, if Leſſee for Life hy Livery Alien- 
eth in Fee, or Leſſee: for Life |maketh. a Leaſe for the Life of another, 
or a Gift in Tail; it is a Forfeiture of his Eſtate. Thus it. is if Te- 
nant in Tail after Poſſibility of Iſſue extinct, Tenant by the Curteſy, 
Tenant in Dawer, Tenant for another's Life; Tenant for. Years, by 
Statute-Merchant, Staple or Blegit, do make 4 greater Eſtate than 
* 4 Rep. 23. they lawfully. may make. But if a Copyholder for Life Surren- 

ders to the Uſe of anetbeh in Fee, this is no Forfeiture ; for thei E. 
ſtate paſſeth by Surrender to the Lord, and not by Livery, A Par- 
ticular Eſtate of any Thing that lies in Grant cannot be Forfeited by 
Grant in Fee by Deed. For nothing can paſs thereby but; what may 
lawfully paſs. 2. By} Record, as by Alienation in levying 4 Fine, 
or ſuffering a Common Recovery of Lands, Gc. whether it deveſt the 
Reverſion or Remainder, as in caſe; of Things lying in; Iivery] or 
doth not deveſt them, as in Caſe of Things lying in Grant, or by 
Claiming a Greater Eſtate in a Court of Record; by Afirming the 
Remainder or Reverſion to be; in a Stranger; as if a Stranger ſup- 
poſes the Reverſion to be in Himſelf, and Tenant for Life confeſſetn 
the Action, &c. This is a Forfeiture- an 4:05 No 6 ll: 
d:Inſt. 233.b. Where there is a Forfeiture by A of the Puricolar Te- 
23+ +. nant, Eſtates by him made and mean Charges ſhall not be Avoided. 
CE IE See Of Fines and Recovertes,” chap.” 3. ante; and as to Forfeiture 
of Copyhold Lands, See Of an Eftate by Copy of Court--Roll, chap. 1. 

ante; as to Por feiture of Ofices,, See > Chap. 2, ante. 


By the 11 H. 7. chap. 20. Certain Alienations made by. the 175 ife 
of 70 Lands of oh Deceaſed Hufbund ſhull be did; and He ro tbhom 
the Land ſhould come after the Death of:\the\Wife\ may Enter, as if 
the Wife were. Dead. [See 6 Ed. 1. cbap. 7. 32 H. 8. cha 36.1] 


( [See 14, Elig. Chah. 8. 65 and of 5 7 60 Lap. 3. ante] 1 
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By Alienation II. A Forfcitare Gf Lands, Ge. may FR by Alitparien' in Mor- 
in Mortmain. main. Mortmain (Mort main, a Dead Hand) is an Alienation 
is. of Lands and Tenements to any Corporation Sole or e 
Eccleſiaſtical or Temporal. The Name of Mortmain is taken f 
the Effect; becauſe the Lords (or Landlords ] had nothing from the 
Alienee, no more than from a Dead Hand. For 'by: Alenaten ik 
Mortmain, they loſt, their, Faun tidy Bernice; which weft 
heretofore: Due. rien vi ol vil nombre) 0 
«F.N.B. 223, An Appropriation of an Advowſon i is a Mortmain; z0r a Grant 
, 4 2 of an Advowſon in Fee to a Sole or Aggregate Corporation, and a 
K. 36. Rent Extinct by a Releaſe: to a:Corporation. -i But ahe CGmflt oft an 
7 Rep. 505 Annuity 8 be a Mortmain, becauſe it chargethlithe a Pbrſun 
2 21 56 300, only; nori an Appropiiation of Tithes, becanſe they aten hinge 
640. merely Spiritual; e ee wiereo61.Regulaoly belangroth 
Kitch, 20. the Eccleſiaſtical Court. CF 215 n enn 
The Foundation of all the So of Mortmaio was Magna 
Ghorter (viz 15 — — ä — 
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By the 9 H. 3. chap. 36. L. ſhall not be Lawful from henceforth 
to any, to Give His Lands to any Religious Houſe, and to Take 
the ſame Land Again to hold of the ſame, &c. upon pain that 
the Gift ſhall be void, and that the Land ſhall accrue to the Lord of 
the Fee, | Me 


This Statute is interpreted to extend to Lands which a religious * 2 Inſt. 75. 


Houſe kept in their own Hands, tho' they gave them not back again 
to hold of the ſame Houſe. 5 ; | 

But Eccleſiaſtical Perſons found means to creep out of this Sta- 
tute, (viz.) Religious Men, as Abbots, Priors and other Eccleſiaſti- 
cal Perſons Regular, by purchaſing Lands holden of themſelves, or 
by Taking Leaſes for a Long Term of Years, &c. And Biſhops, 
Parſons, and other Eccleſiaſtical Perſons Secular, thought that they 
were out of this Statute, But then, 


By the 7 Ed. 1. No Perſon Religious or Other whatſoever (Body 
Politick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall Buy or Sell 
any Lands or Tenements, or under the Colour. of Gift or Leaſe, or 
by Reaſon of any other Title, Receive the ſame, or by any other 
Craft or Engine ſhall preſume, To appropriate to Himſelf, whereby 
ſuch Lands may in any wiſe come into Mortmain, under Pain of 
Forfeiture of the ſame. And within the Year after the Alienation, 
The next Lord of the Fee may Enter; and if He do not, then the 
next Immediate Lord from Time to Time to Lave Half a Year ; and 
for Default of all the Meſne Lords, the King ſhall Have the 
Lands ſo alienated for ever, and ſhall infeofff others by certain Ser- 


vices, &c. 


This Statute is to be underſtood of ſuch Inheritances as may be 
Holden ; but of ſuch Inheritances as are not holden, as Rent-Charges, 
Commons, Advowſons, &c. the King ſhall have them preſently by 
a Favourable Interpretation of the Statute. 

But Eccleſiaſtical Perſons found out an Evaſion alſo of this Sta- 
tutez becauſe it extended only to Gifts, Alienations and Conveyances 
made between Them and Others. Therefore pretending a Title 
to the Land (which they mean to get) they brought a Feigned Ac- 
tion againſt the Tenant of the Land; and He by Conſent and Col- 
luſion was to make Default, and thereupon they recovered the Land, 
and entered by Judgment of Law. Wherefore, | 


By Weſt. 2. or 13 Ed. 1. ch. 32. Ir ſhall be Enquired by the Coun- 
try, whether or no the Demandant had a Fuſt Title to the Land; and 
if ſo, then He ſhall recover Seiſin; but if otherwiſe, the Lord of the 
Fee (hall Enter, &c. 


> All Actions brought for any Lands or Tenements, wherein a w 2 Intl. 429, 
Freehold, Inheritance or a Long Term is recovered, are within this 43* 


Statute. | | whe 
Recoveries alſo by Verdict, &c. are within this Statute, as well as 
Recoveries by Default, if they are had by Colluſion. 


4 M Notwith- 
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* 2 Tall. 75. 


Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not be- 
ing able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be conveyed by Feoffment, or in other Manner, to 
divers Perſons and their Heirs, to the Ve of theni and Their 
Succeſſors, by Reaſon whereof. they took the Profits. But this was 
barred by the following Statute. For, 2 CL 


By tbe 15 R. 2. ch. 5. 1t is within the Compaſs of the 7 Ed, 1. 
De Religioſis, To Convert any Land into a Church-yard without Li- 
cence of the Chief Lords, tho done by the Sufferance and Aſſent of the 
Tenants. And no Feoffment, &c. of any Lands and Tenements, Ad- 
vooſons or other Poſſeſſions to the Uſe of any Spiritual Perſon, and 
thereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be 
made without Licence of the King and of the Lords, &c, upon Pain 
of - Forfeiture, &c. F 

The ſame Law fhall likewiſe be of Lands, Advowſons, and other 
Poſſeſſions Purchaſed by Guilds, Fraternities and Corporations, or to 
their Uſe. | OS | 5 

By the 23 H. 8. chap. 10. Feoffments, Fines, Recoveries, Deviſes, 
&c. of Lands, Tenements and Hereditaments in Truſt to the Uſe of 
Pariſh-Churches, Chapels,  Church-wardens, Guilds, Companies, &c. 
erected and made of Devotion, or by Common Aſſent of the People 
without any Corporation, or to the Uſes and Intents to have perpe- 
tual Obits, or a Continual Service of a Prieſt for Ever, or for Three- 
ſeore or Fourſcore Years, or to ſuch like Uſes or Intents, to the Pre- 
judice of the King, and to other Lords and Subjects, as in Caſe 
where Lands are aliened in Mortmain, ſhall be utterly void. 

Provided, That ſuch Uſes and Intents may be Made and De- 
clared to Continue Twenty Years from the Tine of Limiting Them, 


and no longer. 


This Act ſhall not prejudice Corporations, where there is a Cu- 


b Dr. & Stud. ſtom To Deviſe Lands in Mortmain ; as in * London, A Freeman 


Dial. 1. ch. to. 
1 Roll. Abr. 


that is Reſident there, and pays Scot and Lot, may Deviſe All His 
Leaſes and Lands in that City, or Part thereof, in Mortmain, with- 
out Licence. [See the 14 Car. 2. chap. 9. Concerning the Preſident 
and Governours for the Poor in London and Weſtminſter.) 

This Statute Extends only To Superſtitious Uſes. Therefore 


© 1 Rep. 24, © notwithſtanding this or any of the aforeſaid Statutes, Any Man at 


I1 Rep. 70, 
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this Day may give Lands, Tenements or Hereditaments to any Per- 
ſon or Perſons, and their Heirs for finding a Preacher, Maintenance 
of a School, Relief of maimed Soldiers and the Poor, Reparation of 
Churches, Highways, Cc. or for any like Charitable Uſes. And 
it is Good Policy upon Every ſuch Eſtate to Reſerve a ſmall Rent to 
the Feoffor and his Heirs. For then the Feoffees ſhall be Seiſed to 
Their own Uſe, and not to the Uſe of the Feoffor. Or it may be 
Proper To Expreſs ſome Conſideration of a Small Sum; and then 
the 23 H. 8. cannot by any Pretence make void the Uſe. | 

[See the 32 H. 8. chap. 1. and 34 H. 8. chap. 5. Of Wills, And 
Sce 39 Elz. chap. 5. For the Erection of Hoſpitals and Houſes of 
Correction. 43 Eliz. chap. 4. Concerning Commiſſioners Authori- 
ſed To enquire of Miſemployments of Lands and Goods Given To 


Charitable Uſes.] | 
| By 


1 
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Lau of England. 
By the 17 Car. 2, chap, 3. Oreners of Impropriations, Tithes, 
&c. may annex the ſame To the Parſonage or Vicarage where They 
lie, or ſettle, Them in Truſt for the Curates, where the Parſonage 
is impropriate and no Vicarage endowed, without any Licence of 
Mortmain. 1 | 

And if the Settled Maintenance of any Benefice with Cure ſhall 
not amount to One Hundred Pounds per Annum Clear, The Incum- 
bent may Purchaſe To Him and His Succeſſors Lands, &c. without 
Licence in Mortmain., _ SOR 

By the 5 & 8 W. 3. chap. 37. The King may Licence Any Perſon 
or Bodies Politick To Alien in Mortmain, or To Purchaſe or Take 
in Mortmain (in Perpetuity or Otherwiſe) Any Lands, Tenements 
or Hereditaments, whatſoever, of whomſoever the ſame are Holden. 
And ſuch Lands, &c. ſo Aliened or Purchaſed and Licenced, ſhall 

not be Subject To Any Forfeiture by Reaſon of ſuch Alienation or Pur- 
| chaſe, [See the 18 Ed. 3. chap. z.]  _ 

By the 2 Ann. chap. 11. Any Perſon may veſt Lands, &c. In the 
en ee For the Bounty of Queen Anne, By Deed Inrolled ac- 
cording to the Statute of the 27 H. 8. chap. 16. or By Will, for 
Augmentation of Churches, which Have not a Competent Proviſion, 
The ſaid Corporation alſo may Take and Purchaſe . the ſaid Pur- 
poſes _— Licence or Writ Ad Quod Damnum, [See 1 Georg. 1. 
chap. 10. 
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See the Statutes for the Diſſolution of Monaſteries, Chauntries, 
Sc. (viz.) 27 H. 8. chap. 28. 31 H. 8. chap. 13. 37 H. 8. 
chap. 4. 1 Ed. 6. chap. 14, &c. 


By Stat. 9 Geo. 2. ch. 36. After 24th of June 1736. No Lands, 
&c. Money, &c. to be laid out in Land, &c. ſhall be conveyed, &c. 
to any Perſon, &c. fer any Charitable Uſe, unleſs the Gift, &c. (ex- 
cept Stocks in the Funds) be made by Deed indented, ſealed and de- 
livered in the Preſence of two or more. credible Witneſſes, twelve 
Kalendar Months at leaſt before the Death of the Donor, &c. in- 
cluding the Days of the Execution and Death, and be inrolled in 
Chancery in Six Months next after the Execution thereof; and un- 
leſs the Stocks be transferred in the Publick Books fix Months, and 
unleſs the ſame be made to take Effect in Poſſeſſion for the Charitable 
Uſe immediately, without Power of Revocation, &c. 

This not to extend to Purchaſes made for valuable Conſideration, 
&c. 

Grants, &c. contrary to this Act, void. | 

A Proviſo in Favour of the Two Univer/ities, and of Eaton, 
Wincheſter and Weſtminſter, 

No College to hold and take more Advowſons than ſhall be equal 
fo a Moiety of their Fellows, or Students where there are no Fel- 
lows. 

It does not extend to Scotland. 


III. By Non-Performance of a Condition (whether Expreſs or By Non. Per- 
Implied by Law) Lands, &c. may be Forfeited or Loſt. [See of —_— N 
Eſtates upon Condition, Book 2. chap. 1. Of the Forfeiture of 
Offices and Pranchiſes, and Of Conditions, chap. 3. Ante. ] 
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By Waſte. 


1 Inſt. 52.b. 
53. a. 

2 Inſt. 145. 
2 Cro. 478. 

2 Roll. Rep. 
21. 


4 Plowd. 29. 
1 Rep. 98. 

1 Inſt. 283. 

e Dr. & Stud. 
Daal. 2. ch. 4. 
1 Roll. Abr. 
939. 

f 1 Inſt, 53. 
à. & b. 

11 Rep. 82. 


t Lit. 71. 


0 t Inſt, 54. b. 


IV. By Waſte; Therefore, 1. What is Waſte. 2. How are Lands 
Forfeited in Waſte. „ 1 

1. Waſte (Vaſtum d Vaſtando, To Waſte) is a Spoil or Deſtruc- 
tion in Houſes, Gardens ot Orchards, Dove-houſes, Parks, Warrens, 
Fiſh-ponds, Trees, Woods, Land, &c. to the Prejudice of the Heir, 
or of Him in Remainder or Reverſion. A Licence or Conſent is 
ſuppoſed here to be wanting. [See Stat. of Marlbridg. chap. 23. or 
52 H. 3. chap. 23. and 2 Inft. 145.] The Leſſor by Law may Enter 
at ſeaſonable Times, to ſee whether Any Waſte is Committed. And 
if the Leſſee Hinders His Entring, The Leſſor may bring His Action 
on the Caſe. Me 2 | | 2 

There are Two Kinds of Waſte, Voluntary and Permiſive. Vo- 
luntary, By Commiſſion or By pulling Down, &c. Permiſive, by 
Negligence or Omi//ion, as in not Repairing, Both are Equally In- 
jurious to Him that Hath the Inheritance. {ane : 

Waſte may be Committed in Hes, By pulling Them Down; or 
By Suffering them To be Uncovered, whereby the Timber becomes 
rotten. But if the Houſe was uncovered when the Tenant enter d, It 
is no Waſte in the Tenant to Suffer the Houſe to fall Down, But 
the Timber belongs to the Leſſor. If he pulls it down, It is Waſte, 
tho' it was Ruinous, unleſs he builds it up again. Alſo If Glaſs 
Windows (tho' Glazed by the Fenant Himſelf) be Broken Down or 
carried away, It is Waſte; for It is Part of the Houſe, The fame is of 
New Chimney- pieces; tho' in ſome Places They pretend a Cuſtom 
to take them Down within the Term, if they ſet up the Old Chim- 
ney-pieces. Thus it is of Wainſcot faſtened by Nails, Screws or Irons 

ut thro' Poſts or Walls, Benches, Doors, Furnaces, &c. fix'd to the 
Houſe, Either By him in Remainder or Reverſion, or By the Tenant 
Himſelf. If Wainſcot, Benches, Furnaces, &c. are not fix'd, They 
may be taken away at any Time. And a Fix'd Furnace may be ta- 
ken away at any Time within the Term, if It is not fixed to the 
Walls or Poſts of the Houſe. If one pulls Down a Malt-Mill, and 
Builds a Corn-Mill, It is Waſte; tho' the Corn-Mill is of Greater 
Value, If the Tenant Builds a New Houſe, it is Waſte, [i Roll. Ar. 
507. contra.) and then if he ſuffers That to be Waſted, it is a New 
Waſte, If the Houſe falls Down By! Tempeſt, or is Burnt by Light- 
ning, or Thrown Down by Enemies, &c. without the Fault of the 
Tenant, He ſhall not be charged with Waſte, © unleſs he Bound Him- 
ſelf by Covenant, that he would leave it in as Good a Condition as 
he Found it. But in this Caſe, or where the Houſe was ruinous at 
his Coming in and falls Down, the Tenant * may build the ſame 
again with. ſuch Materials as Remain, and with other Timber, which 
he may take Growing on the Premiſſes. Yet he muſt not make the 
Houſe Leſſer or Larger than it was before; or Sell the Trees, and 
with the Money build it up; for the Sale is Waſte, If the Houſe is 
Uncovered by a Tempeſt, the Tenant muſt in Convenient Time Re- 
pair it. And tho' there is no Timber Growing upon the Ground, 
yet the Tenant at his Peril muſt keep the Houſe from Waſting. * A 
Tenant for Years is of Courſe bound to Suſtain or Repair the Houſe. 
If one ſuffers the Houſes to be waſted, and then fells Timber to Re- 
pair Them, this is double Waſte, * But in many Caſes a Tenant for 
Life or Years may fell Timber to Repair, tho' He is not forced to 
it, As, if a Houle is Ruinous at the Time of the Leaſe made, He 
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is not Bound to Repair it; Add if He cuts Down Ticber, and! Goth 
Repair it, He may Juſtify. it. For the Law doth Favour the Main- 
tenance of. Houſes for the Habitation of Mankind. So if the Leſſor 
Covenants to Repair the Houſe, Fhe Leſſee (if the Leſſor does not 
do it), may with Timber Growing on the Ground Repair it, tho 
He cannot be Compelled to it; A Tenant may Dig for * Gravel or . 1 Luft. 5. b. 
Clayy (tho, no Pit was Open at the Time of the Leaſe) for Repara- 
tion of the Houſe, by the ſame Reaſon that He may Cut Down 
Timber to Repair it. If the Houſe is burnt by Negligence or Miſ- 
chance it is Waſte, ¶ See the 6 Ann. chap. 3. ook 1. chap. 6. ante. 
Thus of Waſte in Houſes. * ' 1 

If a, Tenant Cuts down or Deſtroys any b Pruit-Trees Growing brinſt.g3. a 
in the Garden or Orchard, it is Waſte. But if ſuch Trees Grow 
upon any Part of tlie Ground aut of che Garden or en it! is 
no Waſte. 

If a Tenant of a Dove- huuiſe, Park, Warren, Vieary: or Fiſh- © 1 Inſt. 5 3. a. 
pond, &c. does take iſo many Pidgeons, &c. as that ſuch ſufficient ? Int. 304. 
Store is not Left, as He found there when He firſt Enter'd, it is 
Waſte. And to ſuffer the Facke Tales to decay, py the Deer | 
ar Lan or ky icli Waſtes: - 25 bow. helf oh 25 | 

18 (W032 10 Farm On! 

* to Waſte i in Treet and Woods. Trees are Parcel of he Abd «4 Rep. bus: 
ritance ; and tho they are excepted in a Leaſe, yet they are not Chat- $ 1 
tels. The Leſſor, after that he hath made a Leaſa for Life, may by 11 . 485 
Deed grant the Trees, or Reaſonable Eſtovers out of Them, to aN 50, 81. 
other and his Heirs, and the ſame ſhall take Effect after the Death 
of the Leſſee. But ſuch a Gift to a Stranger is void during the 
Eſtate for Life; becauſe of the particular Prejudice it may be to the 
Leſſee, Timber is Reſerv'd by Law to the Leſſor. Therefore if 
Timber is cut down by a Leſſee, the Leſſor may take it away. 

The Leſſee had only an Intereſt in Trees while ſtanding, as in the 
Fruit, Shrowd, Shadow, Sc. On this Account; if He cuts down 
Timber- Trees, (viz.) Oak, Aſh and Elm (which are Timber-Trees 
in all Places, except Elms on ſome Copybold Eſtates) or Tops 
them, or doth any other Act, whereby the Timber may decay, it « 1 Inſt. 53. a 
is Waſte. And if the Leſſee has Covenanted, to leave the Wood in as 

good Plight at the End of the Term as he found it, the Leſſor ſhall 

F oreſenitly have an Action of Covenant, for cutting down the Tims rp x3. | 4s. 
ber z for now it is not poſſible for Him to perform the Covenant, or 5 — 21. 
to leave the Wood in as good Plight as he found it. Otherwiſe, WEIS is: 
during the Term the Leſſee doth Waſte in Houſes. For Thoſe may 
be repaired before the Term Expires. Alſo in Counties where Tim- 
ber is ſcarce, and Beech, &c. ſerves to build Houſes, they are to be 
accounted Timber, and to cut them down is Waſte. It is the Cu- 
ſtom of the Country that makes ſome Trees Timber, which in their 
Nature, generally ſpeaking, are not fo; as Horſe-Cheſnut and 
Lime-Trees; ſo of Birch, Beech and Aſp; and as to Pollards, not- 
withſtanding what is laid in Plowd. 470. that theſe are not Timber, 
and that Tithes are to be paid of their Loppings, (which could not 
be if Pollards were Timber) yet if the Bodies of them be ſound and 
good, I incline to think them Timber: Secus if not ſound, they be- 
ing in ſuch Caſe fit for nothing but Fuel. Per Lord King, Lord 
Chancellor. And per eundem, If a Timber -Tree perhaps not 
| 4 N worth 
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worth 37 ſhall be paid for in a Purchaſe, why not Walnut Trees, 
ſome. of which may be worth 10 J. 20. or even 50 J. apiete? 
2 Williams (606). Note; This Caſe was opon Purchaſe, wherein 
Timber-Trees were agreed to be valued. If Timber- Trees are 
thrown down by the Wind, tbe — or. Leſſor ſhall have 
them. If a Tenant ſuffers the Voung 4 Germing to be deſtroy d by 
Beaſts, or does ſtub them up, it is Deſtruction. To cut down 
Willows, Beech, Birch, Aſp, Maple, ci ſtanding in the Defence of 
the Houſe, is alſo Deſtruction, If there is! a Quick-ſet Hedge of 
White- Thorn, and the Tenant or Leſſee Stubs it up, or Suffers it to 
be deſtroyed, it is Deſtruction. And for all theſe and the like De- 


ſtructions an Action of Waſte lieth. F or Neve and Den See in 


© 1 Inft. 53. b. 


3 2 Roll. Abr. 
814. 


* 2 Rol. Abr. 
815. 


11 Inſt. 53. b. 


a large Senſe are Synonymous Terme. 
To turn Trees into Coals for Fuel, hea there is ficken 


dead 
Wood, is Waſte. / 
The Tenant may take ſufficient Wood to Repar Walle, Pates, 


Fences, Hedges, Ditches, as He found them; but not to make theſe 
a-new. And He may take ſufficient Plow-bote, Fire-bote and other 
Houſe- bote. {See of Cummon of Eſtovers, chap. 2. ante.]. He may 


alſo cut down * Underwood at ſeaſonable Times. A Copyholder 
. without Cuſtom may cut down great Trees to repair His Copyhold 


Houſe, tho' this may be Reſtrained by Cuſtom; or He may be Re- 
ſtrained to cut them down without Aſſignment of the Lord or his 


Bailiff. A Tenant alſo may cut down Dead Wood, [See 5 the 
22 Ed. 4. cbap. 7. and the 35 H. 8. chap. 17. The Bill for theiPre- 
ſervation of Woods. 1 Elia. chap. 15. 13 Elig. chap. 2 5. 43 Eliz. 


chap. 7. 22 & 23 Car. a. chop. = e 1, chap. 48. T I. 
chap. 15. 6 Georg. 1. chap. 1 | | 

As to Waſte in Land, It is to be obſerved, * That if a Tenant 
Converts Arable Land into Wood, or Wood into Arable Land, or 
Meadow into Arable, or Arable into Meadow, or Paſture into Ara- 
ble, it is Waſte. For it not only changeth the Courſe of the Huſ- 
bandry, but the Proof of the Landlord's Evidence of his Eſtate. 
If Ancient Meadow - Ground beyond the Memory of Man, or Brook 
Meadow, is plowed up, it is Waſte. But if Meadow-Ground hath 
been at any Time Arable, or ſometimes Meadow and ſometimes Pa- 
ſture, it is no Waſte to Plough it up. -* Therefore ſuch Meadow 


muſt be Defended from being Plow'd up by Covenant, (via.) To 


pay ſo much an Acre (as Five Pounds an Acre, Gc.) if the Tenant 
doth Plow it up. For an Abſolute Reſtraint to plow is Void; [N.] 
becauſe Arable is to be preferr'd before Meadow, It is Waſte to 
ſuffer a Wall of the Sea to be in Decay, ſo that the Meadow or Marſh 
Ground is Surrounded, and rendered Unprofitable, by the Sea's flow- 
ing or reflowing. But if the Land is furrounded ſuddenly by the 
Violence of the Sea, occaſion' d by a Tempeſt, without any Default 
of the Tenant, it is no Waſte that is Puniſnhable. So it is if the 
Tenant does not Repair the Walls or Banks againſt Rivers, or other 
Waters, whereby the Meadows or Marſhes are ſu rrounded, and be- 
come Ruſhy and Unprofitable, 

To Dig for Gravel, Lime, Clay, Stone, Buick, Earth, &c. or 
for Mines of Metal, Coal, Ge. hidden i in the Earth, when the Mines 
were not Open when the Tenant came in, is Waſte ; except the Gra- 


a 1 Inſt. 54. b. vel, Clay, c. is for of the Houſe. If One makes a 
ä Leaſe 


5 Rep. 12. 
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Leaſe of His Land for Life or Veats, in which there is a Mine of 
Coals, &r. not mentioning any Mines in His Leaſe, the Tenant may 
dig and take the Profit of ſuch Mines as were open at the Time of 
the Leafe made. But he cannot dig for any New Mine, that Was 
not open ; for that would be Waſte, And if there ate open Mines, 
and the Owner makes a Leafe of the Land with the Mines therein, 
this ſhall extend to the open Mines only. If there is no open Mine, 
and the Leaſe is made of the Land with all Mines, the Tenant 
may dig for Mines, and have the Profits ; otherwiſe thoſe Words 
wr HRT res N 


21 He that hath the Inheritance doth fear Waſte in any of the . F. N. B. * 


foregoing Inſtances, he may before any Waſte Done Have a Probi- 114 115 
bition directed to the Sheri , That he ſhall not permit Waſte to be 4 4 105 
done by the Tenant; and then the Sheriff may take the Poſſe Comi- 99. 
tatiis, and withſtand the Doing of it. Or He in Remainder or Re- 

verfion may have an Tnjun#1om out of the Chancery to ſtay the 


Waſte. * He in the Reverſion, either Perſonally or by Another, » 2 Inſt. 306. 


may. enter into the Houſe or Lands, Let for Life or Years, to ſee if 


Waſte is Committed. '© A Patron may have a Prohibition to hinder « 11 Rep. 49. 


a Parſon from cutting down Trees to his own Private Uſe. [See Of 2 Rol. Abr. 
Nw of Fate. Bot, ab-gt 0 00S RR NS Te vc, Og. 

2. 'The Forfeiture and Judgment in Waſte appears in the follow- 
ing Statute. For, Ss 


By the Statute of Glouceſter or 5 & 6 Ed. 1. chap. 5. The Party 
Convicted of Waſte ſhall Forfeit the Thing Waſted, and Recompenſe 
Thrice fo much as the Waſte is Taxed at. [See Weſt. 2. or the 13 Ed. 1. 
chap. 14. and the 8 & 9g N. z. hn 11. For Recovery of Coſts, 
and alſo 11 & 12 V. 3. chap 4. Concerning wilful Waſte in the 
Lands of Papiſts diſabled, c.] | 


If Waſte is Done Sparſim, or here and there in Woods, ſo much 1 Ing 54. 4. 


ſhall be recovered wherein the Waſte was done. And fo in Houſes, 2 Inſt. 303, 
ſo many Rooms ſhall be Recovered wherein the Waſte was done.“ 
But if the Waſte is Committed here and there throughout, all ſhall 


be Recovered. | 333 | 
* Regularly He that Enters or Recovers by Force of an Implied 


Condition, ſhall not avoid precedent Incumbrances. But if a Te- + rInft.233.b. 


nant for Life Grants a Leaſe for Years, and afterwards doth Waſte, 234.4 
and the Leffor recovers in an Action of Waſte againſt the Tenant for 
Life, He ſhall avoid the Leaſe made before the Waſte done; becauſe 
the Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 
for Life, to recover the Place waſted ; which muſt bind the Leſſee for 
Years. A Precedent Rent granted out of the Land ſhall not be 
avoided. For if Leſſee for Life Grants a Rent-charge, and after- 
wards doth Waſte, and the Leſſor recovers in an Action of Waſte, 
he ſhall hold the Land charg'd during the Life of Tenant fot Life. 
But if the Rent was Granted after the Waſte done, the Leſſor ſhall 


Avoid it. 
None 
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Præſtat cautela quam medela, 2 Inſt , 299. 
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* 1 Inſt 54. a. 


2 Inſt. 306, 


d ; Inſt, 204. 


11 Rep. 49. 


3 Lutw. 116. 


1 Lev. 268. 


By Bankrup- ' 
cy. 


A. 


None ſhall have e Judgment to Recover in an Action of Waſte, 
where the Waſte is of * ſmall Value. Yet the Law will Take No- 
tice of Waſte in Trees to the Value of Three Shillings. and Four 
Pence, and ſuffer Judgment. And many Things together may make 
Waſte to a Value, and amount to a Forfeiture, 

— > Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and 
Buildings, is a Good Cauſe of Deprivation. Some 0 an Action of 
the Vel will lie for ee, 1 Hh 


V. Lands ad Tenements may be Loft by Fu Abb 
1. Who may be a Bankrupt, and what As make a Bankrupt. 2. How 


ors are Lands and Tenements Forfeited or Loft by Bankrupcy. 
*4 Ind. Wm: 


1. A Bankrupt (from Banque a Table, and Raute the Sign of 
the Table that was fixed. in the Earth).i is deſcribed by our Statute 
Law; 5. and is He; or She that hath gotten other Mens Goods into 
His or Her Hands, and hides | in order to deceive His or 5 Credi- 
tors. But more particularly. | 5 | 


By the 13 Eliz. chap. 7. If any Perſon that bath uſed the 7 rade 
* e and fought His Living by Buying and Selling in 
roſs, or by Retail, or all uſe the Trade of a Scrivener, Receiving 
other. Mens Money, and doth Depart the Realm, or begins to keep 
His or Her Houſe, or otherwiſe abſents Himſelf or Herſelf, or ſuffers 
Him or Herſelf willingly to be arreſted, Outlaw'd or Impriſon d 
without Fuſt or Lawful Cauſe, &c. to, the Intent to Defraud ali. 
ters, ball be deem dia Bankrupt. See 2 Rep. 25, 26. - 
The 1 Jac. 1. chap. 1 f. is to ** ſame Effect: And adds morcover, 
That if any, Perſon that hath uſed the Trade of Merchandise, &c. 


hall willingly-and fraudulently procure Him or Herſelf to be arreſted, | 


or His or Her Goods to be Attached or Sequeſtred, or does Depart 


from His or Her Dwelling Houſe, or makes or cauſes to be made any 
Fraudulent Grant or. Conveyance of His Lands, Tenements, Goods or 


* Chattels, to the Intent to Defraud His or Her Creditors, or being ar- 


reſted for Debt ſhall lie in Priſon Six Months, or more N ihe Ar 
reſt; ſhall be adjudged a Bankrupt. 


; A Commiſſion of Bankruptcy iſſues againſt H. at Eleven o Clock 


1 in the Morning; at Three in the Afternoon the Commiſſioners de- 
cClare him a Bankrupt; and at Six execute an Aſſignment, and then 


have Notice that he died at One o' Clock that Day; this is ſuch a 
Dealing under the Commiſſion as is within 1 Fac. 1. c. 15. K. 17. 

viz. That Where, after any Commiſſion of Bankruptcy is dealt in by 
the Commiſſioners, the Offender happens to die before Diſtribution, they 
may nevertheleſs in that Caſe proceed in the Execution of the Comm. f 


on, &c. Ca. temp. Talbot 184, &c. for by 21 Jac. 1. c. 19. F. 1. 


All Statutes theretofore made againſt Bankrupts ſhall be beneficially 
e for 8 of Creditors. 


e 21 Jac. I. chap. 1 9. adds further, I Perſons uſing the Trade 
of Merchandi 2 (as before) and Scriveners, who ſhall either by Them- 
ſetves 


a % F * 
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Di, non curat tex.” t Int. 5. a. 2 Inſt. 3. 
© Intereſt reipublice ne quis re ſua male utatur. 6 Rep. 37. 


Char. 4: Laws. of. England. 325 
| ſebves or of bers obtain any Protection (except. by Privilege « © Banks. 
ment) See 7 Ann. cb. 12. ] or ball by Petition or Bill. es eavour to 
Compel their. Creditors to take. leſs t than their. due Debts, or to gain 
Time. for the Payment thereof; or being arreſted for Debt, ſball after 
the Arreſt lie in Priſon Tuo Months, or more, or being arreſted for 
a Fuſt Debt of a Hundred Pounds or more ſhall Eſcape Jag of Pri- 
ſon, ſhall be ad hudged 4 Bankrupt. See 10 Ann. chap. 15. Whereby 
the Clauſe of, Being Indebted in a Hundred rw and not 
© paying or Compounding for the ſame within Six Months. after the 
0 * ſame ſhall Grow Due, and the Debtor arreſted, or within Six Months 
* after an Original Writ ſued out and Notice given; or procuring His 
© or Her Enlargement by putting in Common or Hired Bail, ſhall. be 
© adjudg'd a Bankrupt, rom the Time of His or Her ſaid Firſt Arreſt, 
< is Repealed; And the Act of the'21 Fac. 1: ch. 19. and all other 
Acts, ſo far forth as they relate to the ſaid -Deſerjphions: of a * 
rupt, are made Void.] | \ 


A Single AR i is enough to make a anke 


By this Ad of the 21 Fac. 1. chop. 19. All Statutes concerning 
Bankrupts Extend to Strangers Born, as well Aliens as Denizens, as 
Effectually as to natural Born Subjects. And * alſo are el 
of the Benefits allow'd to other Credi tors. 


| See the Notes add References upon theſe Acts. 4 bes * 686, 
687, 688, 689, Sc. And ſee 2 Ld. Raym. 1278. 
It is not Buying or Selling of Land, but of , Perſonal Things that 
may make a Bankrupt, nor is it Buying only, nor ſelling only, but 
Buying and Selling. Not one ſingle Act of Buying and Selling, 
but. where one gets his Livelihood by it. Such as live on their ma- 
nual Labour only, as Huſbandmen , Labourers, Handy-Crafts-Men, 
are not. Traders within the — But ſuch as buy Wares and Con- 
vert them into Saleable Commodities, and to get their Livelihood 
by Buying and Selling, may be Bankrupts within the Statutes; as 
2 Shoemaker, Lockſmith, Clothier, Sc. But not an * Innkeeper ; * 3Cro. 31. 
for He doth not properly Sell what He Buys ;. but utters it at ſuch * 3 Cro. 549 
reaſonable Rates as he thinks fit, with reſpect to Attendance of Ser- | as, Abe, 
vants, Cc. 655, 687. 
Whether an Act of 8 can be purged by Length of Time, 
vide Ca. temp. Ld. Talbot 243, 244. 
A Feme Covert Sole Merchant may be a en ; and ſo ſhall 
her Huſband . that Account. 


By the 5 Georg, 2. chap. 30. Perſons Dealing as lakers Brokers 
and Factors, may be liable to the Statutes concerning Bankrupts. 


By the 14. Car. 2. chap. 24. No Perſons Adventurers for putting 
into the Eaſt-India or Guinea Company, or the Royal Fiſhing Trade, 
ſhall be taken to be Traders within any of the Statutes of Bankrupts. 

- Provided that Perſons Trading in any other way than the ſaid Com- 
panies, or Fiſhing Trade, ſhall be liable to Bankrupcy. 

By the 7 Ann. chap. 7. Members of the Bank of England 1 not 
be ue liable to the Statutes of — hn 
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y the g Ann. chap. 2 1. 3 Georg. 1. ch. 9. Members of the South 
Sea Company ſhall not be liable to the Statutes of Buntrupts. 
By the 5 Georg: 2. ch. 30. Ne Fatmer, Grazier or Drover of Cat- 
te, or Receiver=General of Taxes Granted by Parliament, ſhall be 
derm d a Bankrupt. © | SS. ern 
By the 6 Georg. 1. ch. 4. No Perſon concerned about Cirtulating 


Exehequtr-Bills fball be liable to the Statutes of Bankrupcy. © = 
2. How att Lands, Tenements and Hereditaments Forfeited and 


Loft by Bankrupcy? | | | 

When a Commiſſion iſſueth forth to ſome Honeſt and Wiſe Men 
under the Great Seal; upon Complaint made to the Lord Chancellor, 
95 by a Creditor in Writing, whoſe Debt amounts to the Sum of 
180 J. at leaſt, or by Two Creditors whoſe Debts" amount to 1 50. 
and "upwards, or by three or more Creditors 'whoſe Debts amount 
to 200 J. and upwards, againſt any Perſon or Perſons being Bank- 
rupts, [See the 7 Georg. 1. ch. 31.] and after that Five Proclamations 
have been made for the. Bankrupt to appear at the Meetings affign'd 
by the Commiſſioners, and the Bankrupt's Trade, Acts of Bankrupt- 
cy, and his Efare- and Debts are diſcovered by the Examination of 
the Bankrupt himſelf, his Wife and other Witneſſes, and the Credi- 
tors are Sworn as to the Value of their Debts, Cc. according to the 
13 Elia. chap. 7. 1 Fac. I. chap. 15. 21 Fac. 1. chap. 19. but more 

rticularly according to the 5 Georg. 2. ch. 30. by which a Certifi- 
cate of the Bankrupt's Conformity in all Things is to be made tothe 
Lord Chancellor, c. Ther by Vertue of one or more of thoſe: Sta- 
tutes the Commiſſiohets may ſell all the Bankrupt's Lands, &c: in 
his own Poſſefſion at the Time of his becoming Bankrupt, whether in 
Fee-fimple, Fee- tail, for Life or Years, Frechold or Copyhold, to- 
wards Payment of his Debts. The Commiſſioners may fell Entalled 
Lands (except ſuch whereof the Retyainder or Reverſion is in the 
King, of the Gift or Proviſion of the King) and ſuch Sale ſhall be 
againſt the Bankrupt or his Iſſue, and all in Remainder or Re- 


3 
3 ' 


8 | 4 
verſion, if the Bankrupt might cut off ſuch Eſtate by Common Re- 

covery, or otherwife by any Act whatfotver. Alſo Lands, &c. that 
came to the Ban krupt after he was a Bankrupt (if Debts due are not 


. 
1 
4 


++ ſatisfied) may be fold in like Manner | 


The Statutes do not extend to any Lands, c. convey'd Bon 
Fide by the Bankrupt before He becatne a Bankrupt; nor to the 
Lands Purchaſed of One that is a Bankrupt, by any Act done, un- 
lefs a Commiſſion to prove Him a Bankrupt is ſaed forth within 
Five Years after He or She ſhall become Bankrupt. But if any 
Bankrupt ſhall Convey, or cauſe to be Convey'd, to his Children, 
or to any other Perſog, Lands or Goods (except the fame ſhall be 
Transfert'd upon Marriage of any Child, [See 5 Georg. 2. ch. 4o.] 
or upon ſome valuable Conſideration) The Commiſſioners may diſpoſe 

All Fraudulent Conveyances to deceive Creditors are within theſe 
Statutes: {See the 13 Elia. chap. 5. 27 Eliz. chap. 4. ]] 
If a Bankrapt hath Mortgaptd any Lands to another, the Com- 
miſſioners have Power to aſſign a Perſon to make a Tender and Pay- 
ment of the Money. And after ſuch Tender and Payment, They 
ſhall have Power to fell the Eſtate, Lands, &c. whereof the Bank- 
ay I OM rupt 


Crap: A | Laws of England. 


rupt is jointly fried may be Sold, * to his Noi by the Com- 
miſſioners. 

But where one ſeiſed of Lands in Fee, owes a Debt by Statute; 
and afterwards becomes a Bankrupt; and the Creditor by Statute ex- 
tends the Lands, then a Commiſſion of Bankrupcy is ſued out; this 


Creditor ſhall come in' only pro rata; although there were Lands in 


Fee bound by the Statute; 1 Vm. 92. 
A Man makes a Bill of Sale of ſome Leute and perſonal Eſtate 


to another, in Truſt to pay his Debts. The Truſtee takes the whole 


into his Poſſeſſion, and ber a Bankrupt; this Eſtate is not liable 


to the Bankrupey, either in Law or Equity. 1 Vis. 31 


If 4 Bankrupt hath Land in the Right of his Mie, it may be 


Sold during the C&verture. The Dower of a Bankrupt's Wife cans 
not be ſold. Otherwiſe, if ſhe marries one that is a Bankrupt, Off 
ces of Truſt which are annexed to the Perſon, cannot be nd; but 
Offices of Inheritance, as Keeper of a Foreſt, Warden of the Fleet, 
Sc. may. 

When the Bankrupt's Lands are ſold by the Commiſſioners, They 
muſt be ſold by Deed Indented and Inroll 4! in oe 0 the Courts of 


Record at Wefiminfler. 


By the 5 Georg. 2. chap. 30. „ thus Petition, the 1 Lord Chanelle, 
&c. may order the Commiſſions, Depoſitions and Proceedin Ft there- 
upon to be Entred of Record, to Enable Purchaſers under Cummi fe 
fen, to make out their Ri oh and Title to the Lands Purchaſed. 
A Copy of which Record may be given in Evidence, to prove the 
Comnt'flun and Bankrupcy of the Perſon, in caſe of the Death: of the 
Witneſſes, or the Loſs of the Original Proceedings. 


The Commiſſioners alſo, &c. Have Power by the aforeſaid Sta- 
tutes, to diſpoſe of the Bankrupt's Perſonal Eſtate, or His Goods and 
Chattels, which he had and was poſſeſſed of at the Time of his be- 
comihg a Bankrupt, tho the Bankrupt ſells them in Market-Overt; 
For the Sale of the Commiſſioners ſhall have Relation to the firſt 
Act of Bankrupcy. But no Debtor of a Bankrupt ſhall be in Danger 
for paying a Debt due to the Bankrupt, before He had Notice that 
he was become a Bankrupt, by the 1 Fac. 1. chap. 1 5. 
Commiſſioners have Power to ſign over Debts due to the Bank- 
rupt; and the Aſſignees may bring Actions for the Recovery of 
them in their own Names, or Compound with the Debtors to the 
Bankrupt. Whether a Poſſibility of a Right, ora contingent In- 
tereſt, be aſſignable by the Commiſſioners, or not, v. 1 Vins. 385. 


and the Note there. [See more eſpecially 5 Georg. 2. chap. 30] » I 


If the Bankrupt makes his Debts payable to other Men, they are as 


liable, as if they were payable to himſelf. 

The Commiſſioners, or any other Perſon appointed by their War⸗ 
rant under the Hands and Scals of the greater Part of them, may 
break open the Houſe, Shops, Warehouſes, Trunks or Cheſts of the 
aid Bankrupt, where the Bankrupt, or any f his Goods ar his Wri- 
tings, ſhall be, or be teputed to be, and then ſeize the Bankrupt and 


his Goods and Chattels, &c. and ſend the Bankrupt to Priſon, | 
th 


* 
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a 2 Rep. 25, 
26. 
Hob. 287. 


By the 5 Georg. 2. chap. 30. V. here mote] Credit hath been given 
Armer the Bankrupt and Others, and the Accounts are unbalanced, 
the Commiſſioners may adjuſt the Accounts, and the Balance ſhall be 
paid accordingly, [See 3 Georg. 1. ch. 12, and the 5 Georg. 2. cb. 30. 
Where the Bankrupt ſhall not upon Notice ſurrender himſelf to the 
r en Sc. and alſo Boot 3. (opp. 1. Tit. Nin dd 05" 

By che e Statutes of Elbe. Tac. u. and 5 Gn. 2. 
The — — (after the Bankrupt's Real and Perſonal Eſtate 
is Sold) muſt make Diſtribution amongit thoſe Creditors who came in 
before Diſtribution, * to. Contribute to the Charge of the ſaid Com- 
miſſion, having firſt allowed the Bankrupt Five Pounds per Cent. out 


of the Neat — of all the Eſtate diſcovered by him, ſo as the 


ſaid Allowance is not above two hundred Pounds or a leſſer Sum, 
but not above three Pounds, where the Bankrupt's Eſtate will not pay 
every Creditor eight Shillings in the Pound. But this muſt be upon 
Certificate of the Commiſſioners and Creditors, to the Lord Chan- 
cellor, Sc. which Certificate muſt, be Obtain' d without Contract or 
Security given as a Conſideration thereof. This Allowance, or any 
Privilege or Advantage, ſhall not extend to any Bankrupt whatſo- 
ever, who ſhall upon Marriage of any of his Children give (when 
he was not able to pay his Debts) above the Value of 100 J. or who 
ſhall loſe in one Day the Sum of 5 J. or in the whole the Sum of 
1001, within a Year before he became a Bankrupt, in playing at any 
Game whatſoever. [See 5 Georg. 2. chap. 30.] | | 

Aliens and Denizens, &c. may come in as Creditors upon 'Diſtri- 
bution. If an Executor becomes a Bankrupt, a Legatee ſhall be re- 
lieved as a Creditor. A Surety or Bail may come in as Creditor, if 
he hath paid the Debt. One that hath a Debt not yet payable may 
be relieved upon Allowance. for Payment before the Time. But if 
one truſts a Bankrupt, after he becomes a Bankrupt, He ſhall not be 
Relieved as a Creditor. [But See the 7 Georg. 1. cb. 31.] A Mort- 
gagee is not a Creditor within the Statutes, and need not contribute 
to the Charges of the Commiſſion; for He is Safe without it. So he 
that hath a Pledge of the Bankrupt's Goods before he was a Bank- 


rupt. But the Goods of another in the Bankrupt's Poſſeſſion and 


Diſpoſal, as if they were his own, ſhall be diſtributed as the Bank- 
rupt's own Goods; and he muſt come in as a Creditor. Thoſe that 
Attach the Goods of a Bankrupt, muſt alſo come in as Creditors. 

In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall | 
be had unto Debts upon Judgments, Recognizances, Specialties with 
Penalties, &c. than = other Debts. , But the King ſhall be preferr'd 
before a private Perſon, If the Debts cannot be fully paid, every 
one of the Creditors muſt have a Share, Rate and Rate like, ac- 


cording to the Quantity of his Debt. 


If the Offender * to die before Diſtribution, yet neverthe- 
leſs the Commiſſioners may proceed to execute the ſaid Commiſſion 
concerning the Bankrupt's Lands, Tenements, Hereditaments, Goods 
and Chattels, in ſuch Sort as They might have done, if the Offen- 
der had been Living. But the Commiſſioners muſt Account to His 
Heirs, Executors, &c. and pay the Overplus to them, in the ſame 
Manner as to the — when Living. [See the 13 Eliz. chap. 7. 
I Jac. 1, 


F 
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1 Jac. I. ch. 15. 21 Fac. 1. ch. 19. 3 Georg. 1. ab. 12. 7 Georg. 
1. abap. 31. 5 Georg. 2. chap. 30. All which Statutes ſhall be 
beneficially conſtrued for the Aid and Relief of Creditors, ] 712 
If the Commiſſion is not duly taken out, or if the Commiſſioners 
do not purſue their Commiſſion, the Party hath no other Remedy 
but to put in a * Traverſe contrary to the finding of the Commiſ- * 8 Rep. 121 
ſioners, that he is a Bankrupt; and to ſay that he is not a Bankrupt, 
[See where Commiſſioners may plead the general Iflue, and what 
thoſe acting under them muſt plead. 1 Danv. Abr. 694.] 
If the Commiſſioners will not pay a Creditor his Ratable Part, 
He may have an Action of Debt. But Relief may be had more 


properly in Chancery, 


By the 10 Ann. chap. 15. No Acts or Statutes diſcharging any 
Bankrupt ſhall diſcharge any Partner in Trade with the Bankrupt 
at the Time He became a Bankrupt ; nor one that was jointly Bound 
with the Bankrupt, &c, [See 6 Georg. 1. ch. 22. 7 Georg. 1. ch. 
31. 5 Georg. 2. ch, 30. For His Diſcharge from all Actions, &c.] 

By the Stat. 19 Geo. 2. ch. 32. No Perſon, who is bona fide 4 
Creditor of any Bankrupt, for or in reſpect of Goods bona fide ſold 
fo ſuch Bankrupt, or of any Bill of Exchange bona fide drawn, 
negotiated or accepted by ſuch Bankrupt in the uſual ordinary courſe 
of Trade, ſhall be liable to repay to the Aſſignee any Money, which 
before the Suing forth of ſuch Commiſſion was bona fide, and in the 
uſual courſe of Trade, received by ſuch Perſon of ſuch Bankrupt, 

efore the Perſon receiving the ſame ſhall have Notice that he is 
become Bankrupt, or is in Inſolvent Circumſtances. 

The Obligee in any Bottomree or Reſpondentia Bond, and the Aſſured 
in any Policy of Inſurance made and entered into, upon a valuable 
Conſideration bona fide, ſhall be admitted to claim, and after Loſs to 
prove his Debt, as if the Loſs had happened: before the Date of the 
Commiſſion againſt the Obligor or Inſurer ; and the Bankrupt ſhall be 
diſtharged from ſuch Bond and: Policy, and have the Benefit of the 
ſeveral Statutes againſt Bankrupts, as if the Loſs had happened, or the 
Money had become payable, before the Date of the Commiſſion. 


VI. Lands may be loſt by Eſctheat, Eſcheat (from Eſcheair, E/ By Eſcheat. 
chier, to fall) is when Lands fall by Accident to the Lord of whom TO * 
they are holden; as for want of Heir General or Special, or for Fe- 
lony of his Tenant, whether the Judgment is becauſe of Outlawry, 
or to be Hang'd. Corruption of Blood makes the Eſcheat to the 
Lord upon Attainder of Felony ; becauſe the Eſtate cannot Deſcend. 

But In Treaſon it is a Forfeiture to the King. [See of Eſcbeats in 
Treaſon, Felony, &c. under the Title Forfeitures, Book 4. chap. 5.] 


VII. Lands may be Loſt by Diſſeiſin, Abatement and Intruſion. By Diſſeiũin, 


© A Diſeifn is a wrongful putting out of him that is actually ſei- Abatement, 


ſed of a Freehold. See the 32 H. 8. chap. 33.] An Abatement is = ; 


when a Man dieth ſeiſed of an Eſtate of Inheritance, and between » Inſt. 277. 
the Death and Entry of the Heir, a Stranger doth Enter. An In- . &b. 331. b. 
truſion is when Between the Death of Tenant for Life and the En- 
try of the Heir a Stranger doth Intrude. An Entry alſo upon the 


King's Poſſeſſions is called an Intruſion. 
| 4 P A 
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* 2 Inſt. 38, 
272. 


Of Eſtates in 


Goods and 
Chattels 
Perſonal. 


D Inſt. 1 18. b. 


Noy's Max. 
49, 50, 99. 


A Deforceament not only Comprebends Theſe Three before- 
mentioned; but a Deforceor is alſo where any One Holdeth Land 
whereunto Another hath Right by Deſcent or Purchaſe, [See of 
Fines, chap. 3. ante.) _ 

A Diſcontinuance taketh away an Entry only; ; but! is always by 


Wrong. [See Book 4. chap. 3.] 
An Ujurpation is when a Stranger preſents to a Church, and His 


Clerk is inſtituted, as before Obſerved ; | [See chap. 2. ante.] or It 
may be when a Subject unjuſtly Uſes Royal Franchiſes. 

A Purpreſture (Pourpris, an Incloſure) is generally when any 
Thing is Done to the Nuſance of the King's Demeſns, the King's 
Highways, Cc. by Encloſure or Building; endeavouring to make 
that Private, which ou ght to be Publick. [See Of Niſances, Book 3. 


chap. 3.) 


Thus have I ſhewed How Eſtates in Lands, Tenements, or Heredi- 
taments may be Divided, How Acquired, and How They may be 


Forfeited or __ 


r 


Of Efſtates in Goods and Chattels Perſonal. 


Hattels (a French Word ſignifying Grods) are All Goods 

Moveable or Immoveable, that. are not Freehold ; and may 
be either Real or Perſonal. The Word Bona includes them Both. 
Real, which concern the Realty, or Lands and Tenements, as 
Guardianſhips, Leaſes of Lands, Cc. for Years, or At Will, The 
Intereſt in an Advowſon for one Turn, Intereſts by Statute-Mer- 
chant, Staple, Elegit, &c. Of Theſe I have already Treated. 
Perſonal, as Gold, Silver, Plate, Jewels, Implements of Houſhold, 
and All Moveable Goods whatſoever, Cattle of all Sorts, Corn 


"ſown upon the Ground, (becauſe It comes not without Induſtry, and 


may be given by Will, or forfeited by Outlawry) Deeds, An Appren- 


- tice for Years, &c. Theſe are called Goods and Chattels Perſonal, 


becauſe They belong immediately to the Perſon of a Man ; and be- 


cauſe when they are wrongfully detained, there is no other way to 


© Dyer 5. 
8 Rep. 33- 
Perk. 115. 


recover them than by a Perſonal Action. But Charters or Evi- 
dences concerning Freehold, or Obligations, or Deeds, being Things 
in Action, are not properly comprehended under the Words Goods 


« Noy's Max. and Chattels. Yet Writings 1 for Money Lent are ſaid to 


50. 


Dale. cb. 156. 


371, 372. 
1 


be Chattels. 
The Ownerſhip of a Perſonal Chattel is called a Property ; ; And 


then we are ſaid to be © Poſſeſſed of Goods and Chattels, whether 


Real or Perſonal ; as to be Seiſed of a Freehold. For no Eſtate of 

Inheritance or Freehold can be Termed Goods and Chattels. 
One may have an Abſolute or a Qualified Property. Abſolute, 

as in Hens, Geeſe, Ducks, Peacocks, Sc. but not in Creatures that 


are Feræ Nature, as Wild Beaſts, F owls of the- Air, Fiſhes of the 
Sea 
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Sea or in the Rivers, Partridges, Deer, Conies, Hares, &c. And 
One may have an abſolute Property in Things of a Baſe Nature, as 
Maſtiffs, Hounds, Greyhounds, and Spaniels. But it is not Felony 
to ſteal Them; tho' an Indictment may be preferred for a Treſpaſs, 
or an Action brought for Damages for taking Them Away. A Nu 
li fed Property and Poſſeſſory is only for a Time, and may be ob- 
tained By Induſtry, as by Taking Creatures Feræ Nature, and ma- 
king them Tame; and then we have only a Property in them ſo long 
as They remain Tame, and do not regain their Natural Liberty, and 
Have not a Cuſtom of Returning, Of theſe Felony may be com- 
mitted. (A Man has a Property in Hares or Rabbets, while they 
are in his own Ground. Comy. 34.) If A. ſtarts a Hare in the 
Ground of B. and hunts and kills it there, the Property continues all 
the while in B. But if A. hunts it into the Ground of C. and kills 
it there, the Property is in A. but he is liable to an Action of Treſ- 
paſs for Hunting in the Grounds as well of B. as of C. But if A. 
ſtarts a Hare, &c. in a Foreſt or Warren of B. and hunts it into 
the Ground of C. and there kills it, the Property remains all the 
while in B. the Proprietor of the Warren, becauſe the Privilege 
continues. 1 Ld. Raym. 251. Or ſuch a Property may be obtained 
by Reaſon of Impotency and Place in Things wild By Nature; as 
of Young Hawks that are in my Ground, of Young Pidgeons in the 
Neſt. And of theſe Felony may be committed. And for theſe the 
Owner of the Soil ſhall Have Action of Treſpaſs, if They are taken 
when they cannot Fly. [See the 11 H. 7. chap. 17. Concerning 
the Eggs of Swans.] Or a Qualified Property may be gained by 
Reaſon of Privilege of a Park, Warren, Cc. But one cannot bring - Godb. 174. 
an Action for Theſe, and ſay His, Deer, His Conies, Hares, Phea- Ln 
ſants, Partridges, Sc. For one Hath no Real Property in Them, dt. 
tho' they Belong to Him upon account of His Privilege for His Game 
and Pleaſure. Of Theſe Felony cannot be Committed ; unleſs Re- 
duced to a Tameneſs, and known to be Tame by the Offender, [See 
the Statutes againſt Deſtroying the Game, Book 3. chap. 3.) Deer 
chaſed out of a Park, and followed by the Keeper with Freſh Pur- 
ſuit, Fiſhes that are in Trunks, &c. remain in Poſſeſſion and ſuch 
a Property. But If Deer get out of the Park and Stray, or Conies 
out of the Warren, It is Lawful for Any One to Take them. [See 
of Larceny of the Goods of Another, poſt, Book 3. chap. 1.] 

Property is either of Things in Pofſeſton or Action. In Poſſeſſion, 
either Generally, when no other can have Them from me, or with 
me, without my Act or Default; or Speczally, when ſome other 
hath an Intereſt with me, or where there is a Property alſo in An- 
other as well as in the Owner; as by Bazlment, i. e. By Delivery 
of Things to a Carrier, to an Innkeeper to ſecure Goods in His Inn, 
Sc. By Goods Pledged or Pawned; By Goods Granted Cond:- 
tionally; By Things Diftrained ; By Goods Demiſed or Leaſed out 
for a Term, Ce. In Action, By an Intereſt to Sue at Law either 
for the Things Themſelves or Damages for Them, as for Debts, 
Wrongs, &c. All theſe Things in Poſſeſſion or Action one may 
Have in His Own Right or in the Right of Another, as Executor 
in Right of the Teſtator, Sc. [See the Difference betwixt a Po/- 
ſeſſion, a Charge, and a Special Uſe, poſt. Of Felony againſt the 
Goods of a Subject, Book 3. chap. 1.] | 
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How Eſtates in Goods and Chattels may be Acquired, 
(vi⁊.) 1. By the King's Prerogative. 2. By Gift. 
3. By Sale. 4. By Theft. 5. By Teſtament. 6. By 

Adminiſtration. 


How Eſtates States in Goods and Chattels may be Acquired, 1. By the King's 
8 Prerogative. 2. By Gift. 3. By Sale. 4. By Theft. 5. By 

4 eftament. 6. By Adminiſtration. [See Sir Franc. Bacon s Elements, 
ke. &c. 72.] a | 


By the King's I. By the King's Prerogative. | 

Prerogative. As by Deodands, Treaſure-Trove, Waiving, Straying, Wreck of 
the Sea, and by Forfeiture. [See Of Franchiſes, and the ſeveral 
Liberties of Seiſing Deodands, &c. ante, Book 2. chap. 3. As alſo 


of Forfeitures, poſt, Book 4. chap. g. at the End.] 


By Gift. II. By Git. | 

Here by Git, The Transferring of Things Immoveable, (as 
Leaſes for Years, Cc.) and of Things Moveable, to one another, 
may be underſtood, [See Of Grants, chap. 3. ante.) Such a Gift 
is ſometimes by the Act of the Party, as when one doth Give a 
3 Rep. 26, Thing to another tho' * abſent, for the Property veſts in Him, till 
27. He Diſagrees. Sometimes by Act of the Law; as when a Woman 
is Married, all her Goods and Chattels are given to the Huſband by 
the Marriage, See of Huſband and Wife, Book 1. chap. b.] or when 
One is made Executor, the Law gives all the Goods and. Chattels of 

the Teſtator to the Executor. [See Of an Executor, infra.] 
dPerk. 579. All Chattels Real [But ſee 29 Car. 2. chap. 3-1 or Perſonal may 
Hob. 230. be Granted or Given without Deed, except in ſome ſpecial Caſes ; 
and a free Gift is good without a Conſideration, But if there is a 
© Rep. 80, © General Gift of all one's Goods without Exception of Apparel, or 
Ke. other Things of Neceſſity, as Bedding, Sc. tho' it is by Deed, this 
may Reaſonably be ſuſpected to be Fraudulent to Deceive Creditors, 
&c. And tho' there may be a true Debt owing, &c. a Gift of All 
one's Goods in Satisfaction of the Debt, Cc. is void againſt other 
Creditors, &c. tho' Good againſt the Giver, His Executors. or Ad- 
miniſtrators. For tho' it may be a Gift upon valuable Conſidera- 
tion, yet it may not be done Bond Fide, as the Statute of the 13 
Eliz. chap. 5. does require, [See the Statute in the Section Vo may 
Purchaſe and Convey, chap. 1. ante.] By giving all one's Goods, there 
ſeems to be a ſecret Truſt and Confidence, that the Donee ſhall deal 
favourably with the Donor in reſpe& of His Poverty, or permit him, 
or ſome other for His Benefit or Uſe, to be in Poſſeſſion, Sc. And 
therefore when any Gift ſhall be made in Satisfaction of a Debt, let it 
be made, 1. In * Publick Manner before Neighbours, and not in 
I Private. 


© Dolefus verſatur in generalibus, 3 Rep. 80. 


* Dona clande/tina ſunt ſemper ſuſpicigſa. 3 Rep. 80. 
Clauſulæ inconſuete ſemper inducunt ſuſpicionem. Ibid. 
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Gift; let\the: Donee take Ho a em; for the Contingancs of, 
the the Poffeſſion i in the Donor is a Sign of a Traſk, | 


See the 3 H. 7. chap. 4. * Deeds of Gift, of Goods | A 

and Chattels made i in Liſt to. the Uſe: of the Grantor ; and lee the | 

13 Eliz, chap. 5. Tr fore ial: I a 
M vc I be upon Condition. 5 RPE YT 
lee Of Elan under Title Grants, \chap. 3. p30 RK: od 


III. By Sale. þ By sale. 
A Sale or Selling is a Transferring of the Property of Goods and 
; Chattels from One to Another upon Valuable Conſideration.  'A. Gift. 
may be without a Conſideration; * but a Sale can never be without a * Noy's Max: 
Valuable , Conſideration, [See Of Bargain and Sale of Goods and Hin So 
Chattels, chap. 3. ante.) A Man may ſell his Goods at any Time, tho' ; 
he fears an Execution for Debt ; except there is a Truſt betwixt the 
Parties, as that by paying the Money he may have the Goods again; 
[See of Grft, ſupra.) and except the Writ of Execution is delivered 
to the Sheriff, Sc. for then by the 29 Car. 2. chap. 3. The Property 
of the Goods is bound from the Time of the Deliver. 

1 One came indebted to the King by Bond, and ſold 1 5, Ont og Rep. 171. 
for a valuable Conſideration: The Sale binds the King, becauſe it was 3 Rep. #2. 
but a Chattel. The King's Debtor ſhall not be in a worſe Condition 
than a Felon or Traytor, who may ſell his Goods and Chattels after 
the Felony or Treaſon committed, and before Conviction, for his 
Maintenance. [See Of Forfeiture in High Treaſon, Bok 4. cb. 5 

If one Agrees for Wares, He muſt not carry them away, before © Noy's Max, 
he hath paid for them, unleſs a Day of Payment is Allow'd Him. If 27. 
the Bargain 1 IS, that you ſhall give me five Pounds for my. Horſe, and 0D, 43; 
you give me a Penny in Earneſt, . which I accept, This is a perfect 

Sale. If 1 lay I will, ſell. my Horſe for five Pounds, and You ſay, 
You, will give me five Pounds, and preſently go to tell out the Mo- 
ney to pay for him, I cannot Sell my Horſe to any other. But if 
you do not pay me preſently, it is no Contract. If I ſell my Horſe « Noy's Max 
for Money, I may keep him till 1 am paid. And If a Horſe dies in 88. | 
my Stable after I Sold Him, and before I have Delivered Him to the 
Buyer, I may notwithſtanding have an Action for my W ; * 
cauſe the Property was in the Buyer. 
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By the 29 Car. 2. chap. 3. No Cuntract for the Sale of Goods, bs 
Ten Pounds or upwards, ſhall be Good, Except the Buyer 44 
receives Part of the Goods Sold, or Gives ſomething. in „ Bowh to 
bind the Bargain, or. in. part of Payment, or ſome Note thereof. in 
Writing be made and Signed by the Parties to be charged with the 
Contratt, or by their = thereunto lawfully authorized. N 


An Agreement for 5000 J. S. S. Stock with the Broker of te 
Vendor, entred by the Broker in his Pocket- Book, is within the 
Stat. v. * Ch, 533, 560, 


11.9 Jo # And 


ca 5 der, eius of diſponere. 2 Rep. 71, 7 Rep. 6. 
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By Teſtament. 


2 Terms of 
the Law, v. 
Teſtameat. 
Finch 167, 
168. 

1 Inſt, 111. a. 
322. b. 
Weſt's Symb. 
Part 1. 9.633. 


6 


» Lit. 168. 
t Inſt. 1 1 2. b. 


ment; unigſi rbe Hgrrentent fi ee ws ten ſhall be h 
be { wud in M. Titing, and 7 the For to be charged t rhe 


16. 
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0 thüriüf any Agreettent i is for Wares Under Fen . 50 
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\ ti Andes 122555 0 e 


They are not to be delivered within the Year, it is void unleſs put 


in Writing, tho' Earneſt be given, by the laſt Part of the Statut 85 
As to Agreements that are for. to be performed within a Feat; if no 
Day is ſet, or the Time is uncertain, (as to pay a Sum at the Day 
of Death, Cc.) They are good notwithſtanding the Statute! For it 
doth not appear. to the Cs Contrary, but that tlie Payment may be 


| within the Tear. il. * nnn 


& x s/f « $1153 525) ; 151 


8 


by 


See Stat) + & Geb. 2 hp 9. 45 dne bun. made rue, 
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"Ss 10 Geo. 2. a £ n 
2 Vr oi \& | 1 1 


: 2 One Reals Goods, 4 aria POTEN in Fairs zd Mathers 


Overt. See of Fairs and Maite, Chap. 2. ate.) But the Owner 
may ſeize His Goods ſtollen at any Tinte, till they are ſold in the 
Fair or Market. [See Of Remedies withont Suit) Book 4. chap. 3. And 
of Reſtitution, under the Tit. Convittion and Attainder, Chap, IN 
* ee, i l yo od ge 
Here it will be Neceſſary 0 theiy, r. er i is a Te ament, nd ith 
ſeveral Kinds; 2. Who 2 — a Teſtament; 3. What is an Execu- 
tor; 4. What is a Leg bal How a Teſtament may be made Void. 
Fr A Teſfament (Teft atio Mentis) is 4 Voluntary and Juſt Diſ- 
tion of be One would have to be done Sohcertüng His Goods 
and Chattels,- Real and Perſonal after” His Deceaſe, with the Ap- 
utment of an Executor. If He'dppo ints no Executor; The Or- 
dinæry muſt Commit Adrminiſtratioſ Ae T nee, Arm bæb, (with 
the Will annexed) and ſuch Adminiſtrator is to perform the Will in- 


ſtead of an Executor. Os: OO % 0 } 


A Teſtament is either Written or Nutt ttine, A Wiritten * eſta - 


ment is not 6nty futh 28 1 have before ſpoken of in the zd Chapter 
(more properly called à Deviſe of Lands anf Tenements,) but it is 
that Teſtament concerning Goods and Chattels, which at the Time 
of making thereof is committed to HVriting. signing and Sealing is not 
neceſſury to this Sort of Teſtament, for it may be made Good by Proof, 

Without it. Nimcapitive Teſtament; or Will, is when the Feſtator 
doth by Mord of Mouth only declare his Will concerning his Goods and 


Chatiels (for Lands cannot paſs by Words) before a ſufficient Number 


of Witneſſes, who after His Death put into Writing what the Teſtator 
Order'd in His Life. time. [See the 29 Car. 2. chap. 3. infra. 


he 5 Teftament i is of any Effect ul one the Death of the Tes 
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d Onne teſtamentum morte conſummatum eſt, 1 15. 3 22. b. 4 Ty 67. pc 

© Paluntas teſtatoris ambulatoria eft = mortem. ul. 112. b. 4 Rep. 61. 

In contraftibus benigna, in teſtamentts benignior, in reflieutionitus benigniſſima inter- 
pretatio facienda et. Idid. and 3 Inſt. 241. i —.— 
# 75 = de efuntli fring debet N 4. Hatte; 3 necefſtatis,  utilitatir, wvoluntagis, 

ep. 13 a 2 re. 


ede, 


p * ; . * 
ww 4+ + 412 „ 4171 


* 


Gre g Baus * Biigland. | 


Nt? For One ny Alter ang hid Void H Wilf at His Fleiſtre; 
and HE may tHAke ds many New Teftarientsas Ft pleaſcb; hut the 
Lat Teſtatricht ny all ahi; che Reſt being Revoked by the Laſt. 


Yet a New'® Publication of the Firſt Will does Revoke the Laft that. 


was made. When the Laſt Teſtament is known, it ſhall be favour- 
ably Expdumled accordmg to the Meaning of the Teſtator. 


A Goarcit 
t to a 


ill, addibg what's Omhlitted, or Alterlug, 


ſtament, (Qu.) and the Executot muſt Perform All of Theni. 


If the Teſtament or Cdieils are kept from the Executor,” He 
may force the Farty Petaitiing Them * Deliver them u op by the 


Eccleſiaſtical Jaw, and Recover Them i in n the Spiritbal Ce t. 


By the 29 Car. 2. chap. 3. Ne Will in „ Writing concerning Giods 
and Chattels, br any Perſonal Eſfutè, nor any Clauſe thereef, 2 be 


Repealed or Altered by any Will by Word 64 Mouth only, except the 


ſame be in the Life-time of the Teftator committed to Writing; and 


after the Writing thereof,” Read unto the Teſtator, and Allow'd by 


Him, and proved to be fone by three Witneſſes at the leaſt. 
"And 10 re Will ſhall be good, where the E/tate Be- 
guet H Exceeds 
Three Witneſſes at leaſt, that Were prefent at the mating thereof, ſome 
F them ro be bidden to bear Witneſs by the Teflator in his laſt Lek 
neſt, in hit own Houſe, or where He had been Refident for Ten Days; 


except ſurpriſed by Sickneſs from Home, and Dying before He returned. 


[See the 4 & 5 Ann. chap. 16. infra.] 

A Nuncupative Will ſhall not be proved by the Witneſſes after Six 
Months, except the Subſtance thereof wer committed to Writi ng within 
Six Days after the Making of theeſaid Will. Neither ſhall any Probate 


of a Nanciharivs Will 750 the Seals of any Court till fourteen Days 


after the Decreaſe of the Teftator ; nor be prov'd till Proceſs hath firſt 


:/fſued to bak in the W. dow, or next of Kin, to Conteſt the Jame, if 


they 7 88 

25. 2 iHs of goldi ers ind Mariners at Sea, in Ane! Mili tary 
Service, may Diſpoſe of their Perſonal Eftates, as before the making 
this A4. 


By the 4 & 5 Ann. chap. 16. Witneſſes, that are good Witneſſes 


at Trials at Common Law, ſhall be Deemed good Witneſſes, to prove 
a Nuncupative Will, or any Thing relating thereunto. 


2. Who thay mate a Teſtament? 


All Perſons (the © King and all his Subjedts) may Make their Te- « 4 Inf. 4 
ſtaments, except as followeth. An? Infant Male under Fourteen Years * If 


of Age, an Infant Female under Twelve Years, (or as others ſay) un- 


ſtament of his Goods and Chattels, and Conftitute Executors. Yet 
Sometitnes Wills are made by Infants of Fourteen Years of Age, and 


the Common Law will not intermeddle. But by the Cuſtom of 
" London, 


irty Pounds,” that is not proved by the Obths of 


Perk. 479 | 


c Mu, from Codd% A Bbok, 4 1 7 950 I Süp⸗ H wad 4 * | 
p ttacl ite Part k.. 69, 
or Explathing konething in il. It is the fame wich r Feſtäment, 

except that it is without the Appointment of an Executor; and except. 

that One may leave behind him only one Teſtament, but as many 
Codicils as He pleaſes. The Cadicils mult be Annexed to the Te- 


D 


ſt. 5 b. 
Danv. Abr. 
Tit. Deviſe 

der Ei bree Yeats of Age, cannot make their Wills of Goods and 512, 51 


Chattels. But an Infant of the Age of Eighteen may make Te- Fr. Ch 3 


* 


35 . 
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n Perk. 501. 
4 Rep. 51. 

3 Cro. 219, 
597+ 

d Perk. 502. 
Welt. Sy mb. 
Part 1.5. 534 
1 Rol. Abr. , 
912,91 3,915- 
© 4 Rep. 61. 


* 6 Rep. 23. 


© c Rep. 111. 
1 Roll. Abr. 


907. 


16 3 
Welt's Symb. 
Part 1. 5.633, 


537. 


Licence firſt: obtained. Vet if ſne then Dif 


The Legatee hath it rather of the Gift of the Huſhand, But of Goods 


that ſhe hath, as * Executrix ſhe may make an Executor without the 


Huſband's Conſent,” or ſhe may make her Huſband Executor/, | 
 . * If a Woman maketh Her Will before Marriage, By taking Huſ- 


x 


. Li. or $32 4 T-% | 2 . 4 * 

band and Coverture at the. Time of Her 

mand of it. , ks l $4$434 $9527 0 ') wy, N 438 $ i F 
Ideots, Lunaticks (except in the Time of their Lucid Intervals) 


— 


Non Compos Mentis, or Thoſe, that Haye nqt a Sound, Perfect and 
Diſpoſing Memory, (for It is not ſufficient that the Teſtatgr hath a 
Memory) An Alien Enemy, Perſons Convicted and Attainted, Re- 

cuſants Convict, Corporations cannot make a Teſtament. An: Out. 
law in a Perſonal Action may make a Teſtament of His Goods, and 


deviſe His Lands. He who is himſelf an Executor, cannot give away 
by Will his Goods, Chattels and Credits, which He hath as Executor, 


the Property not bring altered. by Him by Payment of His own Mo- 
ney, Sc. Yet if He Hath Proved the Will, He may make a Con- 


tinuation of the Executorſhip; and His Executor ſhall have the 
Chattels and Credits as Executor to the firſt Teſtator. But He may 
Give Them By Word or Deed in his Life-time. An Adminiſtrator of 


a Term cannot Devi/e it, tho He may ſell it in His Life- time. For the 


Deviſe doth not take Effect till His Death; and immediately upon His 
Death the Law veſts it in the Adminiſtrator de Bonis non, &c. of the 


Inteſtate. [See Of the Interęſt of an Executor, infra.] The Teſtaments 
of Excommunicate Perſons, Hereticks, Inceſtuous Perſons, Sodomites, 
Libellers, Sc. are Good. For the Statutes of 32 & 34 H. 8. enable 
them to Deviſe Lands. [See Of a Deviſe, chap. 3. — In thy oh 


1 


By the 4 & 5 W. & M. chap. 2. Perſons inhabiting, or T* 


who have any Goods, within the Province of York may by their, Laſt, 


Wills Diſpoſe of all their Perſonal Eſtate. [See 2 Ann. chap. 5. 
By the 7 & 8 W. 3. chap. 38. Any Perſon Refiding, or Having 


Goods, in the Principality of Wales may make His Will thereof, and 
" Diſpoſe of Them to His Executors or Others, as He ſhall think fit; not- 


1 Death, That is a Counter- 


An Juftitite of the Boo II. 
London, not pf, the xprptanage Part before 1d wentynonec) tg prevents 
Surviyorſhip, Pr. Ch. 537. K Wamas Cxvert cannot; make a Feſta, 


ment of Goods and, Chattels, without;Heri \Haſbang's Conſent and 
poſeth of any Thing, 


* 


4 


* 


p 


i 


have the Goods, 


i 


* 


\ 


; 


withſtanding the Cuſtom By which Widows and Children claim a Reaſon- 
able Part. | See Danvers's Abridg. Tzt. Cuſtoms of London, 311, 312.] 


By Stat. 11 Geo. 1, chap. 18. Freemen of London, then unmar- 


ried and without Children,” are enabled to diſpoſe of _ their Effects by 


Will notwithſtanding the Cuſtom.] 


3. What is an Executor? 

An * Executor is He To whom the Execution or Performance ot 
Another Man's Will is committed after his Death. He may be ap- 
pointed by Expreſs Words, or By Words of Circumlocution that 


Amount to a Direct Appointment. Where there is no Executor, 


There is no Teſtament properly ſpeaking. Land was not originally 


Teſtamentary. Therefore That till may be Deviſed in Writing, with- 


out making an Executor. He that appoints the Executor is call d 

the Teftator. If an Executor is only named by the Teſtator; and no- 

thing given away in the Will to any other, Vet it is a Teſtament. * 
x 


Laus of England. | 337 


9 m * * 


CTY 
„ All "that are; ei capable of making a Teſtament are capable wy Do. ets" 
- b es. Part 
ing Executors. When the * King is made Executor, He Appoints 5 635. 
others to take the Execution of the Will upon them, and others to : Cro. 9. 
take Account. But ſome that cannot make 4 Teſtament are Capable , 5 $ID 95 
of Being Executors, A Mayor and Commonalty may be Executors. « ; ay "A 
(Q.) An Infant in ventre ſa mere, or in his Mother's Womb; may be 915. 
an Executor. But when he is Bdtn He cannot Act as ſuch! till Seven- | 
teen Years of Age. And therefore the Ordinary muſt Grant * Ad- 4 Iuſt. 335. 
miniſtration durante minori ætate till that Age. A Woman Covert 

may be alſo Executor. So an Excommunicate or Outlaw'd Perſon, -* 1 Cro. 684. 
or Attainted, or Alien, &c. But Popiſh Recuſants Convict cannot 3 Cro. 8, 9. 
be Executors. See 3 Fac. 1. ch. 5.] Nor Thoſe that execute an 
Office, &c. after they have neglected or Refuſed to take the Oaths 
mentioned 13 W. 3. ch. 6. 1 Georg. 1. ch. 13. Nor Artificers exer- 

ciſing or Teaching Their Trades in Foreign Parts. [See 5 Georg. 1. 

ch, 27. and Of Forfeitures, Book 4. ch. 5.) 

le that may make one Executor may make Two, Three or ! Weſt's 
more; but all of them in the Eye of the Law are but one Execu- 1 1 Part 
tor. In which reſpect Moſt Acts done By or 1 any One of them, , Rat. Abr. 
are Acts done By or To all. „ 924- 

An Executor may be made To a fixt Ti ine, upon Condition, (as 
if the Executor will find Sureties to perform the Will). or to ſome 
certain Part of the Eſtate, or to ſome; Certain Act. 

Every s Intermeddling with the Goods of the Deceaſed is not an Ac- £ Dyer 166, 
ceptance of the Executorſhip, to make one chargeable as Executor. As 197 | 
if One does an Act of Charity or Humanity, by Locking ap the Goods 102, hoy 
of the Deceaſed that they be not Waſted; or if He does Bury the De- 
ceaſed, and Sell His Goods to do it; or if one does Take away His own 
Goods, that were ugh Houſe of the Deceaſed; or uſe ſome of the 
Goods of the Deceaſed in the Neceſſary Occaſions of the Family; or 
take the Goods By Letters ad Colligendum, Sc. Theſe Acts will not 
amount to an Acceptance of the Executorſbip, if the ee Matter 
is pleaded. 

When an Executor Hath Accepted the Executorſhip, He cannot 
* Aſign it Over. He may Accept or Refuſe the Executorſhip. But as * Vaugh. 1 82. 
an Executor, after He Hath once Refuſed the Executorſhip, can never 5. *. 
afterwards intermeddle; fo after He hath once legally Accepted it, He & 10 Rep. 37, 
can never after Refuſe it. For He cannot Accept and Refuſe too. So 38. 
if an Executor is cited by the Ordinary to Prove the Will, [See 21 H. 8. 
ch. 5.] and He appears and refuſes to Prove the Will, He cannot after- 
wards Accept and Intermeddle with the Eſtate. Thus it is where there 
is but One Executor. But where there are © Many Executors named, « Perk. 48c. 
and All are cited, and ſome of them only Appear and Refuſe the Ex- 9Rep. 37, 38. 
ecutorſhip, and afterwards One of the Executors Proves the Will, and 4 FO 
Takes upon Him the Executorſhip, This Sufficeth for Them all; and 
They, that did Refuſe, may at any Time join with. Him or Them, 
and intermeddle with the Eſtate, as well as any of the Reſt. And if the 
Acting Executor Dies, and makes an Executor, The Surviving Ex- 9 Rep. 37. 
ecutors may Act; For their Refuſal before the Ordinary! is void in this _ ++ © hx 
Caſe. But where All Refuſe; no one can ever after come in and Prove 102. 
the Will: For the Teſtator now dies Inteſtate and without an Execu- 
tor; ſo that the Ordinary may Grant Adminiſtration cum Te ds mnt 

RSS I IT TART; 


—— ——_—_ th 


33 "An Totivute eb 5006 l It 


* g Rep. 38, anitexo, or * r. Scqueſter: the Goods: in the Mean Time, tilt the Ad- 
39 © miniſtration is Granted. iel s 
| In Caſe: where' one Accitpts, ahdiall the Reſt Refuſe; He muſt 
Bring Actions in all their Names, and One may Releaſe the Action; 
for the Poſſeſſion of the One is the Poſſeſſion of all of Them. But an 
b Perk. 48 5. Action muſt be brought * againſt him or Them that Act ot Admini- 
Noy's Max. fer; and He that firſt Cometh ſhall firſt Anſwer: [See the'g Ed. 3. 
Finch 264, Stat. 1. chap. 3. 21 H. 8. chap. 4. and Of an Eftate in Lands De- 
295- wiſed to Executors, ante, chap. 1.] © 
Office of Ex- Regularly One Executor cannot. fon the other: at Law but He 
ecutor, ch. 9. may have Relief in Equity. 18 
e Terms of An Executor of his Own © Wrong i is. * that i is eicher Executor 
che Law, v. nor Adminiſtrator, and yet Acts as an Executor; as when he takes 
l into his Hands the Goods of the Deceaſed, and Converts them to His 
5 Rep. 31, own Uſe, and alters the Property by Gift, Sale, Ge. tho' He had 
379.33 ,. Letters Ad Colligendum Bona Defuncti; for the Ordinary Himſelf 
Rep. 3% has no Power to give or Sell them; Or if he delivers the Goods of 
den 's Max. the Deceaſed to Creditors or Legatees in Satisfaction of their Debts 
102, or Legacies ; or receives any Debt due to the Deceaſed, and gives a 
Releaſe for the ſame; or Releaſes any Debt due to the Deceaſed, 
before It is paid; or pays any Debt due from the Deceaſed, except 
It be with his own Money. So that if a Man dieth Inteſtate, and 
a $ Rep. 33, a * Stranger taketh the Inteſtate's Goods and Uſeth Them; He is an 
2 83. Executor of . his Own Wrong, and muſt be ſued as Executor, For 
no one can be an Adminiſtrator of his Own Wrong; no Action lying 
_ an Adminiſtrator By Common Law. [See the 31 Ed. 3. 
chap. 11.] But If there is a Legal Executor, that hath Proved the 
Will, or if a Legal Adminiſtration is Granted, before the Stranger 
Intermeddled, A Stranger cannot be an Executor of His own Wrong, 
but is a Treſpaſſer againſt the Executor, &c, and Creditors may 
have their Remedy againſt the Lawful Executor, &c. Yet, though 
there be an Executor or Adminiſtrator, If the Stranger takes the 
Goods, and Claims to be Executor, by Paying and Receiving Debts, 
there He may be charged as Executoc of his own Wrong by ſuch ex- 
preſs Adminiſtration, But all Lawful Acts, which he doth as Exe- 
- cutor of his own Wrong, are good; and He muſt Anſwer only as 
* 5 Rep. 30. far as he Acts. An Executor of his own Wrong cannot © Retain 
for His own Debt againſt another Creditor ; becauſe then The Cre- 
ditors would ſtrive 3 Themſelves, to ſeize the Goods of the 
Teſtator. 


By the 43 Elis chap. 8. If « any Perſon ſhall obtain Any Releaſe 
of a Debt, or Any Goods or Debts of an Inteſtate, By Fraud, and 
not upon Valuable Confideration, He ſhall be charged as Executor of 
His own Wrong, ſo far as the Value of the Goods or Debts ſo ob- 
tain'd ſhall amount. Howbeit, He ſhall be allow'd ſuch Reaſonable 
Deductions „as other Executors or Admit niſtrators ought to Have. 


See 30 cur. 2. . chap. 7 | Touching Executors or Adminiſtrators of 
Executors in Their own Wome and the 4 & 5 V. & M. chap. 24. 
Touching Executors or Adminiſtrators of Executors or Adminiſtra- 
tors, who ſhall Waſte the Goods of the Teſtator or lo teſtate, See 
the 25 Ed. 3. Stat. 5. chap. 5. 

4 This 
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This is the Diſeription of un Executbr. b us ee what” is 

His Intereſt; and What are Aſſets in Four % His ary os ind 
5 ** 10 bat 501 22. 916 107092, 8! 

1. The Intereft of an Executor ariſes ut Common ' Law: By lead. 280. 
Vertue of the Teſtament, which is r and which Gives Him Reg W 
All the Chattels Real and Perſonal of the Teſtator, which are like- 103. 
wiſe Temporal; For the Probate” of the Ordinaty'is only a Confir- 
mation, The Law gives him not ber Thoſe in Poſſe — as "Lenſes b Noy's Vas, 


i '\ 4 


in his Life-tirne; Corn Cut or roving Sc. where the Teſtator had 
ſuch an Eſtate, as might in Probability have continued till the Corn, 
Sc. was Ripe; (as where the Teſtator had an Eſtate for Life of An- 
other or in hs Right of his Wife, Cc.) Gold, Silver, Jewels, Plate, 
Houſhold-Stuff, Cattle, Implements of Huſbandry, Apprentices for 
Years by Cuſtom, Sc. but alſo Thoſe Things that Lie in Action, as 
Rights and Intereſts upon Judgments, Statutes, Recognizances, Ob- 
lientions and Bonds, and all other Debts due to the Teſtator (if 
They are not Bequeath'd) becauſe on the other Hand the Law ſub- 
jects the Executor to every Man's Claim and Action, which He had 

ainſt the Teſtator for the ſame. For this Reaſon the Executor is 
ſaid to be the Teſtator's * Aſſignee, and to Repreſent the Petſon of * as oh. 
the Teſtator. But for Perſonal * Wrongs done by the Teſtat6r to the 4% ep. 80. 
Perſon, Goods or Land of another, He doth not Repreſent Him; 825 
becauſe Perſonal Actions Die with the Perſon. [But See 13 Elz. 0%᷑ . 
chap. 10. where Grantees of Goods ſhall be liable to the Succeſſor's 
Suit in the Eccleſiaſtical Court for Dilapidations, as if they were 
Executors or Adminiſtrators.] But after All that hath been ſaid 
concerning the Intereſt of an Executor; If one makes His Will, and 
appoints an Executor, and * gives Him 10. or no Legacy [2 1.1 nor 1 Wms. 7: 
makes any Diſpoſition of the Refidue of His Perſonal Eftate after . 
Debts and Legacies paid; This Reſidue ſhall not go to the Execu- oh 
tor, but ſhall be Diſtributed amongſt the neareſt of Kin to the Teſta- 
tor, or their Repreſentatives. For the Teſtator is eſteem'd to die 
inteſtate as to that Reſidue ; and therefore an Adminiſtration ſhall 
be granted quoad the Reſidue. IS! 

[See of Anceſtor and Heir, Book 1. chap. 6.] 
The Wife of the Teſtator muſt have her Wearing Apparel, which 
is Neceſſary and Convenient for one of her Station and Character. 
{See of Huſband and Wife, Book 1. chap. 6.] And the Heir ſhall 
have the © Glaſs Windows, the Wainscot that is Fix'd by Nails or of Rep. 63, 
Screws, Furnaces of Lead or Braſs Faſtened to the Walls, or in the 4 EIN 
Ground, Lead fix'd to the Houſe, Doors within or without that are Noy * ap 
Hanging, Locks, Keys; tho' the Executor hath the Leaſe for Years 107. 


of the Houſe. Alſo the Heir muſt Have the * Trees, and the : Deeds 45 * 
belonging to the Inheritance. 82, Kc. 
2. Of Aſets. [See of Anceſtor and Heir, Book 1. chap. G. ep. 2. 


> All Thoſe Goods and Chattels which belonged to the Teſtator at 6 Rep. 47. 
the Time of His Death in any Part of the World, and which do come 
to the Hands of the Executor, ſhall be Aﬀets (from the French 12 of the 
Aſez, enough) or Sufficient Goods and Chattels to make the Exe- T0 5 9 


cutor chargeable (as far as the ſaid Goods and Chattels Extend) to Noy 's Max. 
a Creditor 104. 
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a Creditor;;or. Legatee. If a Stranger takes Goods out 701 his Poſ- 
ſeſſion, Vet they. are Aﬀets in his Hands. Aſſets in the Hands, = 

one Executor are Aſſets in the Hands of all the Executors. But 

* : Inft.3382. ſuch Things as ate not Valuable, or not to be ſold, (as Preſenta- 
tion to a Church, actually void; Sc.) ſhall not be Accounted Aſſets. 
I! bhbe Goods of Other Men in the Hands of the Executor ſhall not be 

d Office of Aſſets. If the Cattle of the Teſtator-do Breed after his Death, the 
A 119. Voung ſhall be Aſſets. 80 Wool Growing on the Sheeps Backs, 
ie Goods and Chattels Mortgaged to the Teſtator, and not Redeem'd, 

© 5 Rep. 34. or the Money wherewith It was Redeemed, ſhall be Aſſets. But 
If the Lands are only Deviſed to be Sold, the Money and Profits 
of the ſaid Lands ſhall ' not be acyonnter Any of the Teſtator's 

Goods. [See the 21 H. 8. .chap. 5. | Office of Executor, econtrd, 
chap. 6. Sect. 3. pag. 105, &c. and See Of on Eftate in Lands 

Deviſed to Executors, Ante, chap. 1.] Alſo all Goods and Chat- 

tels, Debts, &c. that are "Stn by the Executor By Action, 

after the Death of the Teſtator, ſhall be accounted Aſſets; but not 
before they are Recovered, F or If the Executor do never Re- 

cover, or Get a Debt into His Poſſeſſion, he ſhall never be charged; 
1 Rep. 98. © Provided he Hath uſed His utmoſt Endeavour to Recover it, and 
_ rh cannot do it. Damages alſo Recovered for Goods taken away in 
p. 92. the Life of the Teſtator ſhall be Aſſets. See 4 Ed. z. chap. 7.] 
Lit. 192. If an Obligee or Creditor is made Executor, ho Debt is Aſſets ; 
: ar? "© b. but he may pay himſelf before any other in Equal or Inferior De- 
Office of Exe- gree, If the Obligee or Creditor makes the Obligor or Debtor 
3 Executor, It is a Releaſe of the Debt even in the Caſe of an In- 
e 2 Of Releaſes, ante, chap. z.] But His Debt ſhall be 
t 2 Roll. Abr. Aſſets for ſo much to other Creditors, + if there is not Aſſets be- 
20, 921. fides. If an Executor of his own Wrang, To whom Twenty 
Key. 30. Pounds is owing, doth ſeize Goods to the Value of Twenty Pounds, 
| intending to pay Himſelf a Debt of that Value, This ſhall be. Aﬀets 
in his Hands, to make him chargeable to any Creditor or Legatee, 
as hath been hinted before. If he alters the Property of any Thing 
belonging to the Teſtator, as by Laying down his own Money in 
Lieu of it, It belongs to him. If one Recovers againſt any Executor 
Is Rep. 132, a Juſt Debt of an Hundred Pounds, and the Executor Compounds 


"95" for Sixty Pounds, he ſhall not be allow'd a Hundred Pounds, to 
Defraud other Creditors. 

k Ventr. * Tho' a Plantation be an "% 16> ING yet, Being i in a Foreign 

358, Country, It is a Chattel to pay Debts, and a Thing that is Teſta- 
aten | 


By the 29 Car. 2. chap. 3. An Eſtate for the Life of Another, 
fall "he Aſſets in the Hands of 1 the Heir or the Executors. And Truſts 
in Fee:, mple ſhall be Aſſets in the Hands of Heirs, [See 1 Dan- 

vers s Abridg. Tit, Aſſets, 577.) | 


"JEL _ 
2 7. 9% 1 Aﬀets ſhall be always intended, till the Executor Alledges the 
"Plowd. 525, Want of them in Excuſe. 


= co. . After all the Debts and Legacies are paid, That which Remains 
Noy's Max. belongs to the Executor by Vertue of his Executorſhip. = But the 
107. Intereſt which the Executor hath as Executor in the Goods of the 


28 = Teſtator before Probate of the Will, and Before ſuch Payments, is 
907. 2 5 Different 


% Ex. Js> do 4% . 
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Different from the ed which every one bath i in His own Proper 
Goods. For then an Executor, as Executor, cannot By Will Give 
away the Goods. But His Executor alſo ſhall be Executor to the 
Firſt Teſtator. ¶ ucre, Of a Mere or Nude Executor. Neither 
can the Goods, which a Man Hath as Executor be liable to pay his 
own Debts. But if an Executor Alters the Property from the * Dyer 185; 
Teftator to Himſelf, by Paying a Debt to the Value of ſuch Parti- 287. 
cular Goods named by Him, or * By Paying the Rent, and Recei- 5 Rep. 31. 
ving the Profits of a Leaſe; 'or Part of the Profits received equil to 8 
the Rent, the Goods and Profits received are His own. | 
=; The © Power which an Executor Hath is wholly by the Will. © Plowd. 277; 
And therefore He may Releaſe an Action,. Debts or Duties, or Do 
any Thing as Executor before the Probate of the Will, if He after- 9 Rep. 38. 
wards Proves it. But before Probate He cannot Bring Actions for * Inſt. 292. b. 
Debts, &c. due to the Teſtator, for He muſt Shew the Teſtament 1 15 
Proved under the Seal of the Ordinary, at leaſt when he gives His Noy's Max. 
Declaration. He may Take the Goods and Chattels to Himſelf, or 3. 
_ Give Power to Another to ſeize them for Him. Yet he cannot make 
a Teſtament of the Goods He Hath, as Executor, before the Pro- 
perty is Altered, as hath been ſaid ; neither can Executors make 
a Diviſion of the Goods amongſt Themſelves till the Faoperty is 
Altered. | 
An * Infant Executor, after Seventeen Years of Age, hath as much * L Rep. 27; 
Power as another Executor of Full Age. But He is diſabled to do : Jg. 26 4 t. 
any Thing to his own Hurt; and therefore If he Releaſes a Debt 3 Cro. 49% 
before he Receives it, The Releaſe is void; tho' it might have been 
Good upon Payment. And if an Infant before Seventeen Vears of 
Age Aſſents to a Legacy before the Debts are paid, The Aſſent is 
Void ; or if he do any Act that will be a Devgſlavit, or a Waſting 
of the Goods, in another Executor of Full Age, it ſhall not Bind 
Him. He cannot ſell a Leaſe for Years, which he hath as Executor, 
before He is Twenty-One Years of Age. If he does, ſuch Sale ſhall 
be void. 
A © Feme Covert Executrix may Do any Lawful Act, which 4 5 Rep. 27; 
ther Executor may Do. But ſhe cannot Prejudice her Huſband by 
Releaſing a Debt before it is paid, by Aſſenting to a Legacy before 
the Debts are paid, &c. (For, when the Executor aſſents to a Le- 
gacy, the legal Property veſts in the Legatee. 2 Williams 531.) 
Yet the Huſband may do it. 
If the Goods of the Deceaſed are kept from the Executor, He may 
ſue for Them in the Spiritual Court, or at Common Law. [See the 
33 H. 6. chap. 1.] If an Executor or Adminiſtrator obtains a Decree 
to account, and the Cauſe abates by the Death of the Plaintiff, the 
Adminiſtrator De Bond non may revive theſe Proceedings, though 
above Six Years had paſſed after the Death of the former Plaintiff 
and the new Plaintiff's taking out Letters of - Adminiſtration, before 
the Filing the Bill of Revivor. But in Caſes where there is no De- 
cree, Bills in Equity are within the Statute of Limitations, tho' not 
mentioned in it. 1 Williams 742, 744. If one ſeiſed of a Mefluage * Lit. 6g. 
in Fee-fimple, Fee-tail or for Life, hath' Goods in the Houſe, and 
makes his Executors and dies ; His Executors ſhall have free Entry, 
Egreſs and Regreſs to Carry the Goods out of the Houſe _ whome- 
ſoever It does belong) in a Reaſonable Time. 
4 8 One 


An Inftitute of the Book II. 
One Executor. may ell a* n for, Years, and the Sale ſhall 
tt the other... 
_—_ 4. The Office and Duty of an Executot is, 1 10 os the Te- 
ſtator in a Decent. manner according to his Rank and Character, but 
with Regard to His Eſtate left after Debts paid. For Funeral Ex- 
pences that are Unreaſonable ought not to be Allowed out of the 
Teſtator's Eſtate, Whatever the Executor lays out Extravagantly, 
II there is not enongh to pay Debts, He muſt Bear it at his -n Ex- 
d Dr. and pence. If they are Reaſonable and Neceſſary, Funeral Charges 

duc. Dial. 2. muſt be Allowed before Debts and Legacies. 2. The Executor — oh 

1 Roll. Abr. to make an Inventory, i. e. a Schedule Containing a True and Per- 

926. fect Deſcription of all the Goods and Chattels of the Deceaſed at 

| the Time of His Death, with their. Value, and of all; Debts due to 

Him. And this Inventory ought to be made and Appraiſed in the 
Preſence of the Executor by 'Two or More of the Creditors, or 'Þ'wo- 
; of the next of Kin, or in their Default By Two or More of the 
& | Neighbours or Friends to the Deceaſed ;.,[See the, 21 H. 8. chap. 5. J. 
and then the Executor muſt Deliver the ſame upon Oath to the Or- 
dinary; unleſs the Ordinary Gives him Time to bring in the, Inventory, 

or upon Good Cauſe Diſpenſes with, it. Until the Inventory is made, 
and Brought into the Office of the Ordinary, It ſhall be preſumed, 
that the Executor Hath Aſſets to pay all the Debts of the Teſtator, 

© Perk, 486. [Qu.] 3. The Executor muſt © Prove the Will before the Ordinary, 
2161. %% either in Common Form by His own Oath, or by Witneſſes beſides His 

' own Oath, if any that Have Intereſt call Him to do it. And tho' a 
WA! iS Proved in Common Form, yet the Executor may afterwards 
be forced to Prove it again Per Teftes, by Thoſe that have a Right 
ucſtion it. A Caveat is frequently entered into the Regiſter 8 
Office againſt the Probate: in Common Form. When the Will is 
Proved, either in Common Form or Per Teftes, It muſt be Exhibited 
in the Office belonging to the Eccleſiaſtical Court, to be kept by 
the Regiſter ; and a Copy thereof in Parchment is to be delivered 
to the Executor under the Ordinary's Seal; which Copy in Parch- 
ment ſo ſealed is called the Probate. But it is rather the Certifi- 
cate of the Probate. [See the 21 H. 8. chap. 5.] One may Prove a 
*«:Ventr.207. Will before the Ordinary which contains, Goods and © Lands; tho! 
9 formerly a Prohibition uſed to be Granted as to the Lands. If 
there 1s ,a, Deviſe of Lands and Tenements of Freehold in the Te- 

ſtament, It is proper alſo to Prove the Will by Witneſſes in the 

Court of Chancery. The Probate of the Will with reſpe& to Goods 

and Chattels is Neceſſary; for tho' as to Freehold Lands Deviſed, 

It is not at all material to Prove the Will before the Ordinary, 

Yet as to Goods and Chattels It is Neceſſary To give the Executor 

* 1 Roll. Abr. Power to bring Actions, * and to Confirm the Acts which He did as 
Noy's Max, Executor before Probate. If all the Goods of the Deceaſed (under 
103. which I comprehend * Specialties, as Bonds, Statutes, &c. (2yere, 
* Dyer 395- Of a Leaſe for Years) be within the ſame Dioceſs wherein the Te- 
— ſtator lived and died, The Executor muſt prove it before the Biſhop 
of the Dioceſs, or his Commiſſary, or before the Archdeacon, or 

his Official, according as the Compoſition has been made with the 
Biſhop; or as, Preſcription. Directs. But ſometimes the Executor 

t Perk, 491, hath been Driven to ſhew, How an * Archdeacon, Cc. hath Power 
pats to 2 a Will; whereas the Power of the Biſhop or his Commiſ- 
fary 
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ſary will be Abwed of Corſi "Debts" with6dt Specialty "_= to be: | 
accounted Goods in that Dioceſs where the Debtor lives. == Can, 

92.] If all the Goods and Chattels lie in 4 Peculiar Jur fdiction, | 

then the Will ought. to be Proved before him that is Judge of the 

Peculiar.” If ſome” Part of the Goods is in a Dioceſs, and Part in a *1 Cro. . 
Peculiar: of the ſame Dioceſs, There muſt be Two foveral Probates.7 . 
(Qu.) But if the Goòds are within Two Peculiars within the ſame 8 
„ Dioceſs, then the Will muſt be Proved before the Archbiſhop of ® 1 Lev. 78, 
the Province. And ſo before the Archbiſhop, If there are Bona No- 

tabilia, i. e. If the Teſtator had Goods and Chattels at the Time of 

his Death of the Value of Five Pounds, or more, lying in Another : 
Dioceſs, beſides that wherein he lived and died, [See the 4 & 5 Ann. 

cbaß. 16. Concerning the Wages, Gc. due to Perſonne for Work 

done in the Kings Värd or Docks, &c. and ſee of the Prerogative 
Court, -Book 4. "chap. 1. ]: In ſome Places Lords of Manors Have 5 Rep. 73. 
the Probate of all the Wills of their Tenants within the Manor by 9 Rep. 37. 
Cuſtom Time out of Mind. Therefore It is to be obſerved, 

that if Probates of Wills or Letters of Adminiſtration are * De- 49 Rep. 31; 
nied in the King's Courts; and thereof an Iſſue joined, Tt ſhall 2 a. . 
be tried by a Jury; and not by Certificate of the Ordinary; becauſe e 
this Power of the ere , Was not ee of Ecclaſtical Cog- 


mrance. 1832201 | = 


By he 34 Ed. 3. chap. 4. Bites ſhall refrain their Officers. ow, 
Taking Exceſſire Fees for Probates of Te eftaments, In 8 to Hove, 
Them diff before the Juſtices 'for Extortion. 

By the 21 H. 8. chap, 5. The Fees for Probate of 'Te aner i are 
Limited. And the. Ordinary. may. Convene Executors To Prove the 
Teftator's Will, and to bring in an Inventory. [See 3 Inſt. 149, 150. 
4 Inſt. 336. And ſee the 22 &- 23 Car. g. chap. 23. For Fees upon 
the Probate of a Will of a Scaman or Soldier. And See infra.] | 

By the 23. H. 8: ch. 9. A Man is not to be Cited out of His Dio- 
ceſs, or Peculiar Juriſdiction, To Prove a Will, or to take Letters 
of Adminiſtration, unleſs there are Bona Notabilia, Sc. 4. It is the 
Executor's Office and Duty to Pay Detts and Legacies. A © Bond Hob. 250. 
or other Security for Payment is to be accounted Payment. All * Vent. 358. 
Debts muſt be paid before Legacies: In Payment of Debts this Or- 
der muſt be Obſerved. After the Charge of the Funeral, Inventory, 
Oppoſition by a Caveat and the Probate,” the King is to be preferred 
for His Debts. due upon? Record and Specialty. Then the Forfei- * Office of 
tures for not Burying in Woollen are to be Allow'd out of the Eſtate - wen 79. 
of the Deceaſed before any Statute, Judgment or other Debt or Duty 1 Roll. Abr. 
whatſoever. .: [See 30 Car. 2. chap. 3 J All Money due for Letters 927 
to the Poſt- Office ſhall be paid before any Debt due to a Private Per- _ "= 
ſon. [See 9 Ann. chap. 10.] Afterwards Debts due to Private Perſons 
upon 5 Fudgments againſt the Teſtator in any Court of Record, with- * 4 Rep. 60. 
out any Conſideration of Firſt or Laſt. [But fee the 4 & 5 WW. & M. Rep. 28. 
chap. 20. ] Yet then amongſt Judgments, He that firſt ſueth Execu- 
tion ſhall be preferred. But before Execution It is at the Election of » , Rep. 6e. 
the Executor, to Pay whom He will firſt; Then b Starutes or Re- 5 Rep. 28, 29. 
cognizances, Thoſe Forfeited before thoſe that are for Performance Office of Exe- 


tor, ch. 12. 
of Covenants, &c. not Broken, otherwiſe amongſt Statutes and Re- $01, Ge. 


Contra, 
© COS” x Cro. 7344 
822. 


— — amen 
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cognizances The Executor may give Precedency, as he pleaſes, be- 
* Office of fore Execution. Then Debts due for Atrearages of Rent upon 


Executor. Leaſes, Gc. in Writing (tho ſome ſay upon Parot Leaſes too) be- 


3 4s": og cauſe It ſavours of the Realty in regard of the Profits received, For 
2 Ventr. 184. the Leſſor may Diſtrain and pay himſelf whether the Executor will 
Elen. 31. or no. Then Debts due upon * Specialties, as Obligations, Bills Pe- 
3 Lev. 267. nal, or Single Bills ſeal'd without Penalty. Laſtly, Debts due upon 
» Office of Bills or Notes Unſcaled or Verbal Contrads ; for there is no-Differ- 
204%, K. ence betwixt Notes and Shop-Books, &c. Some prefer a Debt due 
© 1 Roll. Abr. for © Wages of Servants, that are within the Statute of Labourers, 
927- before Debts due upon Shop- Books. In ſuch an Action where the Te- 
9 Rep. 57,55, ſtator might wage his Law, the Executor is not bound to Pay. 
9% Therefore they are not chargeable in an Action of Debt; as They 
may be in an Action of the Caſe, where no Wager of Law is al- 
low d, except in Detinue. [ Detinue is not an Action of the Caſe, 

but a Species of the Common Pleas.] 

Note, That amongſt Debts that are of Equal Degree, The Exe- 
© Plowd. 543. cutor may always Pay * himſelf firſt ; but an Executor of his own 
Office of Ex. Wrong cannot Retain, as before-mention'd. An Executor of an 
2 Executor may retain, becauſe he is Executor to the firſt Teſtator: 
* c Rep. 30. But if the Teſtator, being indebted by Bond to A. makes A. and B. 
z Ventr. 180. hig Executors, and dies; and then A. makes C. his Executor, and 

dies; C. cannot retain, becauſe he is not Executor of the firſt Teſta- 
tor; but B. is now his Sole Executor by Survivorſhip; and the only 
Reaſon for allowing Retainer, is becauſe the Executor cannot ſue 
himſelf. Pr. Ch. 179. Held, that an Executor or Adminiſtrator may 
retain of the Aſſets, as well for a Debt due in Truſt for Himſelf, 
as for a Debt due to Himſelf, 2 Vm. 298. Sed Qu. 299. And 
Pr. & Stud. Thoſe Creditors that firſt Commence Their Suit are to be firſt 
Dial.2. paid, (Au.) if not Thoſe that firſt get Judgment and Execution 


Nope Max. againſt him. Thoſe Debts that are Due are to be paid before thoſe. 


104. that are not Due, or before Thoſe whoſe Day of Payment is to 
I * Come. | Ay . 
ns Yet (notwithſtanding what hath been ſaid Concerning the Com- 


Elem. 81. mencement of Suit firſt, and Thoſe whoſe Day of Payment is to 


Come) Executors will ſometimes Confeſs Judgment Preſently to a 
Friend for his Debt (for He is not bound to ſtand Suit) and Plead 

Dilatory Pleas [ig. ſuch confeſſed Judgment] to a Stranger's Debt, 

that his Friend may be firſt paid upon Execution. In Equity, as well 

as at Law, Executors may prefer any Creditor in equal Degree, or 

after an Action at Law or Bill in Equity brought by one Creditor, 

may confeſs Judgment to Another. 1 Wms. 295. Pr. Ch. 188. See 

Ca. temp. Ld. Talbot 217. But if Judgment for a Hundred Pound 

s 3 Rep. 133- is ſuffered, to Stand to an Agreement, and the Plaintiff : Compounds 
9 Rep. 110. for Sixty, The Judgment for the whole Sum will not be Allow'd to 
keep off other Creditors, as before-mention'd. If no Suit is begun, 


1 Roll. ar” ciaments in His Courts-Baron, &c. are like the Debts due to a 
97  Subyet. [But See 33 H. 8, chap. 39:] The ſame Order through- 

33 out 
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out is to be obſerved by Executors of Executors. If the Execu- 
tar. pays in any other Older, He mwſt-- pay the Debts! of a Higher 
Degree out of His own Eſtate, if he Hath not Aﬀets to pay all the 
Creditors... After all the Dehts ate paid in ſuch Order as directed, 
The Executor muſt pay * Legacies, And herein the Executor may * Dr. & Stud, 
prefer * Himſelf if apy Legacy is Given to Him, tho there is nothing on n. 
left to Diſcharge: the Other Legacies.” \Afterwards He may pay what 8 = 136 
Legacies he pleaſes firſt; tho' there is mot Enough to ſatisfy all the 9 Rep. 88. 
Legatees; or he may [muſt] pay to Each of the Legatees a Part of 8 8 985 
their Legacies in Propottion wich the Other Legatees, if there is hot * Plowd. $45: 
Enough to pay Every One His whole Legacy. © This is the faireſt 2 9 
Way. For it is not here as in the Caſe of Debts due from the . 
Teſtator. The Executor may not know the Number of the Debts; 2 Ventr. 
and therefore ſhall be Allow'd to pay Thoſe which come to His 358, 360. 
Knowledge firſt. But here the Legacies are all known, as ſoon as 
the Will is open d. But if there is a2 Specifick Legacy, or * Office of 
any particular, Thing given in Specie, as a Leaſe, a Horſe, a 3 | 
Silver Cup, &c,, This muſt be Delivered accordingly ; before any 317 
other Legacy, if here, are; Aſſets. If there is enough to Pa7 

all the Legacies, /They muſt be all Paid. If one Binds Hitnſelf - 

and His, Executors, in an Obligation, &c. to Perform a certain 

Thing, and in His Will Gives Divers Legacies and dies, leaving 

Goods only fufficient to pay this Obligation when it is Forfeited, 

This Obligation ſhall, be no, Bar to the Legacies j; becauſe it is Un- « Roll. Abr. 
certain whether It may Ever he Forfeited. The Executor therefore 928. 
may make a Delivery upon Condition, (vig. ) To Return the Legacy 1 NP. 
If the Obligation, Cc. is Ever - forfeited, - and the Penalty Reco- * 
vered. If there is not enough to Pay Debts, or more above 
Debts, the Legatees muſt loſe their Legacies. If there be only a 
Deficiency in Part, ſpecifick Legapies are to be firſt paid, and not to 

abate in Proportion with the other Legacies; but pecuniary Lega- 

cies are to abate in Proportion; and ſo ſhall: charity Legacies which 

are pecuniary, though preferred by the Civil Law. 1 ns. 422 

423. v. 2 Wms, 447. If the Executor pays one Legatee his whole 
Legacy, and there is a Deficiency, that Legatee ſhall refund in Pro- 
portion; but it is otherwiſe if the Deficiency ariſes by the Waſting 

of the Executor. 1 Wins. 495. 2 Wins. 296. cont. ideo qui [See 

of a Legacy, infra.] ont PI 3s na Ta 5d 


By the 29 Car. 2. chap, 3. No Executor or Adminiſtrator ſhall be 
charged on a Special Promiſe,” to Anfiver Damages out of His Own 
Eſtate, unleſs. ſome Note thereof be in Mriting, and Signed by the 
Party to be charged, or ſome other By Hini: Authorized. © 5. The 
Executor muſt paſs his 5 Account before the Ordinary concerning « g Rep. 39 
the Goods and Chattels of the Teſtator. The Inventory ſhews what 46. | 
is His Charge, and the Account muſt be his Diſcharge for ſo much 
as he can prove to be laid out in the Payments for Funeral Charges, 
making the Inventory, Probate. of the Will, Debts: and Legacies; 
This Account will Diſcharge him of all Suits in the Spiritual 
Court, but will not,, Diſcharge him of Suits at Common Law. 
ph m_ Each Particular muſt again be Proved, See the 31 Ed. 3. 
Haß. 11. | N | 


1 By 


eee 10 202241 vd. ov 1 -2110 
Dy the 1 Jac. 4 chap,” 450 Exerttors tru mi not FA call dt fo an at 
count ex gfficio, Wecgod s od i ate rmrg ot Yi £2 


By the 4 & 5 Anf. chap. 16. An Action f Account lie aeg 

the Exxeutor, or Adminiſtrator of 4 Guardian, Bailiff, Receiver, 
&c. Aud tbe Auditors ſhall examine the Parties upon Oath; and ſhall 

be Allow'dy cas -the Court"ſhall Fudge: GP inte ul the Party e on 

e ie Abe 1 ſhall be. 45 
IR 2991109 11 ſo flocd 01 4 13.5 
« Office of IE: one maketh Over ers in Hs Will; They the no Bewer- to 
dane Execute the Will, or to intermeddle with the Goods. They may 
. Give Counſel and Advice; and If Executors will not be prevail'd 
on to Do Their Day; the Overſcers may Complain of them i in the 
piritual Court: 0% 

d 8 Rep. 133. Laſtly, »I an Rirdbwcor does Wealth; or Miſe ploys the Eftate of 
12 the Deceaſed, or Sells the Goods of the Teſtator at an Under-value;, 
vaſtavit. tho' by Submiſſion" to Arbitrators, or'does not obſerve the Law which 
_ Max. Directs Him in the Management thereof, By paying what ought not to 
1924+ of Ex. be paid, or By not obſerving the Right Order of Payment, or Doth 
ecutor, ch.13. any Thing By Negligence | of Fraud againſt His Truſt, it is a De- 
* „ vaſtavit, or Waſte 'r and he ſhall be charged: for ſo much, upon the De- 
| vaſtavit Return'd-by- the Sheriff, De Bonis Propriis, upon His own 
: Office of (Goods, as if It were for His own Proper Debt. Where there are 
e . man many Executors, the Fraud or Negligence of One ſhall not be 
1 Noll Ar. chargeable upon the Reſt. If the Waſting Executor Dies, * His 


929; 930% Executors or Adminiftrators are Chargeable. ¶ See the 4 & 5; W. & M. 


Bacon's Elem. gp. 24. Concerning Executors or Adminiſtrators of Executors who 
« Office of ſhall Waſte the Goods of the Teſtator or Inteſtate prout ſupra.] But 
Executor, ch. It is not ſo with Adminiſtrators; For they have tire one Authority 
Crs, wich. muſt be'Executed by all join'd-togethery) | | 
x Roll. Abr. 4, Of Legacies.” : 216 e 
2 Tem of A Legacy is a Particular Bequeſt or Gift of Goode and 1 Chat: 
the Law, v. tels to One or Mote by Teſtament.” In ſome Caſes a Bequeſt of 
Legacy. Lands, Fc. may be call'd a Legacy. Some are incapable of Ta- 
2 king by Legacy. [See the 3 Fac. 1. chap. 5. 13 W. z. chap. 6. 
1 Geo. 1. chap. 13. 5 Geo. 1. chap. 27.] He 15 whom the Legacy is 
* Noy's Max. Given is: called the Legatee or Legatary. There is a Difference 
3, 99. 100. here the Property of S Thing is Given, and when the Uſe of it 
only is given, For a Man may give the Uſe of his Plate, Cc. to 
One for Life, Remainder to another, But if the Plate was given 
for Life, or for an Hour, A Remainder to another would be Void, 
and the Legatee may Diſpoſe of it. But if he does not difpoſe of it, 
He in Remainder ſhall have it. [A Bequeſt of a Chattel Perſonal 
for Life, c. is no conſtrued to mean the ſame Thing as a Bequeſt 
of the Uſe of it. 1 Vern, 3 5. See of an en in Remainder, chap. 1. 


ante. ] 


* « 
* 
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ies are not ieee bie at Common Law, but! in Chancery 

or the Spititual Court. But if an Executor Promiſes, that in Conſi- 
deration of Forbearance- to ſue for his Legacy, he will pay the Le- 
gacy at ſuch a Time, by Vertue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. The Common Law taketh 
Notice of the Aſent of the Executor to the Legacy, and doth give 
Him Time, to conſider of the Value of the Goods, and State of the 
I | Debts ; 
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Debts, that He may ſafely pay a. Legacy withòut Danger to His 
own Goods, as a Waſter, Therefore the Aſſtnt or Agr of - Perk. 570. 
the Executor is firſt to be obtained, before any Legacy can be ten. 10 Nep. 49. 


Until then, che Legatet may not meddle with the- r chu : Kal 111 


(I ſay) the Executor is to pay Debts before Legacies. And this is 618. 


the Reaſon why no Property can be Transferr'd to the Legatee with- — Elem. 


out the Conſent of the Executor. Nay, a Specrfick Legacy ot ſome 


particular Thing given in Specie, as a Piece of Plate, &c. cannot be 


Taken without his Aſſent. For elſe by ſach' Legacies the Teſtator 


might give All his Goods away, to Defraud his Cteditors; Where 3 Rep. 95, 


a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a — 
Leaſe for Vears is Bequeathed to one for Life, or ſo many Vears ds 1 Inſt 111. a. 


One ſhall Live, the Remainder over, The Aflent to the firſt Eſtate WS | 
ſhall be Effectual to Him in Remainder. If the Legacy is given to 
the Executor himſelf, it ſhall. come to him as Executor, except 10 Rep. 47: 


He chuſe to Take it as Legatee For the Law Gives Him is 
lection. When There are many Executors, The Aſſent of One is 
Sufficient, to Transfer the Property to the Legatee ; and“ One Exe- * Perk. 572. 


.cutor may take His Legacy without the Aſſent of his Co-Executors; 


for One may Releaſe, Sc. And if there is not Sufficient To pay 


Debts, He only that Aſſented ſhall Anſwer of His own proper Goods, 
An Executor may Aſſent Before and After Probate. An * Infant « ; Rep. 29: 


Executor before Seventeen Years of Age, or Feme Covert, cannot 1 Cr. 719. 
Bind Themſelves by their Aſſent. But the Huſband's Aſſent is ſuffi- 
cient, where! his Wife is Executrix. An Adminiſtrator Durante 
minori ætate of an Executor cannot Aſſent to a Legacy. (N) 
If an Executor will not Aſſent, He may bè compelled in a Court 


of Equity or the Court-Chriſtian, to pay the Legacy. 
There may be an Aſſent Implied, as well as Expreſs. For if a * Plowd. 543, 


Horſe is Bequeath'd, and one offers to Buy Him of the Executor . 
Himſelf, and he Directs Him to Go to the Legatee to Buy Him, or | 


it the Executor Himſelf offers the Legatee d for Him, Se. 


This is an implied Aſſent, and Sufficient, And'if e Executor doth 
once declare His Aſſent to the Legacy, The Legatee may take it, 


tho' the Executor Revokes his Aſſent afterwards. For by the Aſſent 
the Property was veſted in the Legatee. The Aſſent of the Exe- 


cutor is not needful in a Deviſe of ® Lands by one ſeiſed in Fee- s 1lnſt. 11 1. a; 
ſimple, if He Deviſeth the ſame i in Fee, in Tail, for um or Years, 

as Hath been ſaid. 

For the Recovery of i a Debt, or ſack like Thing in i Ain, Oven 

by way of Legacy, it is the Beſt way to make the Legatee Executor 

as to that Debt, Cc. Otherwiſe He muſt Have a Letter of Attorney, 

to ſue in the Executor's Name. Note, That one cannot Releaſe a 


Debt or Duty by His Will. 5714 I Ventr. 39; 


If a Legatee dies before the Teſtator, the een is loſt. But If 


the Teſtator dies, and there is a Time Limited for Payment of the 110 Rep. 51. 


Legacy, and the Legatee dies before that Day, His Executor ſhall ? > gs 342» 
Have the Legacy; for the Legatee had a Preſent Intereſt, tho the 1 was. 86, 


Time of the TO was in 18 Otherwiſe, If a Legacy i is Be- 198. 


queath'd 
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Quando due jura concurrunt in und + wrſond; idem eff ac þ ent in diverfs., 
7 Rep. 2. 14. 
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queath d to one At ſuch a Time, and He dies before that Tiny for 
then the Legacy is Loſt. 
When a Wife is made Executrix, with In to ths Children, | 
1 and She Marrigs again; at the loſtigation. of the Huſband, She fre- 
*2 Ventr. quentiy will endeavour, to Diſcount Maintenance and Education. 
But this was not Suffered in. the Chancery, ſo as to diminiſh the Prin- 
cipal Sum. For the Mother ought to maintain Her Children. Yet 
a Sum of Money paid for the Binding out a Child, 10 be an Appren- 
tice; was allow'd to be Diſcounted, : . 
55. A Teftament is Void. 1. Where: the Perſon was is Dicapable to 
| make a Teſtament for want of Diſcretion; for want of Liberty, as 
Woman Covert; for that one is a Criminal, as Traitor or <a ; 
or By Reaſon of ſome Legal Impeaiments, as an Alien Enemy, &c. 
2. By making of a Later Teſtament; tho' the! firſt was made irrevo- 
28 Rep. 82. cable; * for a Teſtament is of its own Nature Revocable. 3. By 
1 Cancelling: that which was made. [See 29 Car. 2. chap. 3. and ſee 
Wha _ make a Teſtament, ante. ] 
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the Time of the Inteſtate's Death. He or She to whom the Ma- 
nagement is Committed, is call'd the Adniniftrator or Adminiſtra- 
Rep. 135. frix. They have but an! Authority, becauſe they have nothing to 
their own Uſe. [But'ſee the 31 Ed. 3. chop. 11. infra.] 
Concerning Adminiſtrations it may be enquired, 1. By Thom an 
Adminiſtration i is to be Granted. 2. To whom it ought to be Grant- 
ed. 3. What is the Intereft of an Adminiſtrator. 4. His Power. 
5. His Duty. 6. How an Adminiſtration may be Revoted. 
1. An Adminiſtration is to be Granted by the Biſhop of the Dio- 
ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 
Party whoſe Goods are to be adminiſtred, lived at the Time of 
1 His Death. But a Judge of a Peculiar ought to © ſhew in His Grant, 
' 32” pow He hath Power to grant it. Regularly He that ſhall have 
the Probate of a Will, ſhall have the Grant of the Adminiſtration, 
when the Party dieth Inteſtate, or without Will. And if there are 
Bona Notabilia, the Adminiſtration muſt be granted there where 
the Probate of a Will in ſuch Caſe is to be granted, (viz.) By the 
Archbiſhop of the Province. So that what hath been ſaid before 
concerning the Right of Granting Probates of Teſtaments or Wills, 
the ſame may be ſaid concerning the Right of granting Admini- 
ſtrations. The Law is the ſame in both Caſes as to Bona Notabilia. 
[See Of the Office and Duty of an Executor, ante, and of the Pre- 
rogative Court, Book 4. chap. 1.] In the Time of the Vacation of a 
Biſhoprick, the Guardian 6 the Spiritualties may grant the Admi- 


2 niſtration. 


— — 


| by Adminiſtration. Wee 
14 © Terms of Fe: e Adminiſtration is the Manag t 8 By the Od 
| N . in Writing under Seal, for It cannot be Granted by Word of 
[i ton. Mouth) of the Goods and Chattels of One that dieth Inteſtate, by 
w 5 making no Will at all, or by not appointing an Executor in His Will, 
| | bes wy or where the Executor Refuſeth to prove the Will. It relates to 
a 
1 
0 


Gere Lens of England. 


niſtration. [See the 43 Eliz. chap. 8. An Act againſt Fraudulent 
Adminiſtrations of Inteſtates Goods.]J _ * N 

2. An Adminiſtration muſt be granted T5 ſuch a Perſon as the Law 

direQs ; ſo that the Ordinary, &c, cannot Refuſe to grant Admini- 

ſtration, where a proper Perſon applies to Him; nor can He Re- 9 Rep. 40. 
voke it where it is legally Granted. ' But it may be granted upon 

Þ Condition. It may be Granted to an Alien, and He may have Ad- »6 Rep. 19. 
miniſtration of Leaſes as well as of Perſonal Things, ' becauſe He » Cro. 683. 
hath them in another's Right, and not to his own Uſe. 


By the 31 Ed. 3. chap. 11. Where One dieth Inteftate (with a Will 
where no Executor is named; or where the Executor refuſeth, as 
well as when He dieth without Will) [Q. for this Statute is not 
underſtood to extend to ſuch Inteſtacies.] The Ordinaries ſhall depute 
the next and moſt Lawful Friends of the Inteſtate, to adminiſter. His 
Goods; which Deputies ſhall have an Action, to demand and Recover 
the Debts due to the Inteſtate in the King's Courts, to enable them to 
adminiſter, &c. and ſhall anſwer alſo in the King's Courts to Others, 
To whom the ſaid Inteſtate was Bounden, in the ſame Manner as Ex- 
ecutors ſhall anſiver; and ſhall be accountable to Ordinaries as Execu- 
tors are in Caſe of a Teftament. wi | mg ric pow e — 


— 
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This Act gave Power to Ordinaries to grant Adminiſtration . 
which They could not do before. For © Originally the King uſed © g Rep. 38 
by his Officers to ſeize the Goods of Inteſtates to pay their Debts, 39-4 4. 
and for Advancement of their Wives and Children, or next of Blood, — 25 
Where there was no Wife or Child. And afterwards this Truſt was 1 Lev. 157. 

Committed to the Ordinaries. But no Power was given to Ordina- 
ry to Sell or Diſpoſe of the Goods either to his own Uſe, or the 
Uſe of any other, tho' the Goods were in Danger of Periſhing ; but 
only to the Uſe of the Deceaſed, as to pay his Debts, &c. [See 
Weſt. 2. chap. 19. and the Expoſition thereof 2 Inf. 397, 398.] Nei- 
ther could the Ordinaries bring Actions for Recovery of the Debts of 
the Inteſtate; tho' an Action lay againſt them at Common Law, or 
their Committees, by the Name of Executors, if they intermeddled - 
with the Goods, and would not pay the Debts. * After Poſſeſſion of 4 8 Rep. 135. 
the Goods they might have an Action of Treſpaſs, for carrying them * Inſt. 398. 
away; or before Poſſeſſion ſue for them in the Spiritual Court. But « g Rep. 38, 
now by this Statute of the 31 Eg. 3. there are Six Alterations 39% 4% 47- 
made; Three as to the Ordinaries, and Three as to the Admin:: 
ſtrators. As to the Ordinary. 1. The Ordinary is Compelled to 
grant Adminiſtration. 2. He muſt grant it to the next of Kin, not 
attainted of Treaſon or Felony, Sc. for they muſt be the next 
| Lawful Friends. 3. The Ordinary may appoint the Adminiſtrators. 
Under the Word Ordinary, Commiſſaries, Archdeacons, Officials, 
and other Eccleſiaſtical Judges are comprehended for this Purpoſe 
within the Meaning of the Act. As to Adminiſtrators. 1. The 
Adminiſtrators have by this Act a greater Intereſt in the Goods, Fr. 
than the Ordinary ever had; nay, as abſolute Property in the Goods 
and Chattels as Executors have. 2. Adminiſtrators ſhall Recover 
the Debts, and have all Actions as Executors may have. 3. Admi- 
niſtrators ſhall anſwer to Actions in the ſame Manner as Executors, 
and be accountable to the Ordinaries. ; ” 
4U By 
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X | LY BEL PP Se oil Hf ad. 4: 
By the 21 H. 8. chap. 5.. In Caſe any Perſon dies Tnteftate, or the 
Executor refuſes to Prove the Teſtament, the Ordinaries ſhall Grant 
Adminiſtration of the Goods of the Perſon Deceaſed to the Widow 
of the ſame Perſon Deceaſed, or to the next of Kin, or to Both, as 
the Ordinary ſhall think fit; 2 Surety for the true Adminiſtra- 
e  Apd. in Cale here Boers | n the Admini 
tration as next of Kin, which be in equi Degree of Kingred to 
the Perſon Deceaſed, The Ordinary hath Election to accept any One 
or More making Requeſt; or where but One or More of them, and 
not All, being in equal Degree, make Requeſt, The Ordinary may 
admit the Widow, and Him or Them only. making Requeſt, or any 


One of Them, at His Fleaſur e. 
As to the Wife or Widow this AG Bath altered the 31 Ed. 3. 


chap. 11. And as to the next of Kin, where an Executor refuſes to 
Drove the Teſtament, the Statute ſuppoſes, that ſuch, an Inteſtate's 
Freent was to prefer the Kin. But if He makes a Refiduary Legatee, 
That Preſumption is taken away. In that Caſe the Reſiduary Lega- 
tee ſhall have the Adminiſtration, who is to have What remains af- 
* Hob. 250. ter Debts and Legacies are paid. * An Adminiſtration Durante Mi- 
1 * nore tate of an Executor is not within the Statute, or of Neceſſity 
to be granted to the Widow of the Teſtator, nor Adminiftration 
Pendente lite. ¶ See infra.] So that now the Law is ſettled thus as 
do Adminiſtration upon the Goods of Inteſtates. It mult be granted 
4 Rep. 51. 1. To the Hatun of the Wife's Goods and Chattels, 'as of a Leaſe 
ber Yeats,” 2. To the Wife of the Hutband'y Go6ds ard 'Chit- 
© Raym. 93. tels. But an Adminiſtration may be granted to the Father be- 
Shower's Rep: fore the Widow; and a * Reſiduary Legatee ought to he preferr'd 
i” vents, before the Widow in an Adminiſtration cum Teſtamento annexo. 
217,218, If there is no Huſband or Wife Living, then, 4. To the Children, 
3% Sons or Daughters. 4. If Children die firſt, © To the Farber, or 
ep. 4. Mother if the Father is dead. And if no Fither or Mother, then 
5. To a Brother or Siſter of the whole Blood. 6. To Brother or Siſter 
' Style's 74, of the * Half Blood; for they are all next of Kin in equal Degree. 
75, 10% And if none of the Half Blood, then 7. To the next of Kin, Uncle, 
Aunt, or Couſin. But where a Perſon died inteſtate leaving an Aunt 
and a Grandmother his neareſt of Kin, the Grandmother is nearet of 
Kin than the Aunt, and is intitled to Adminiſtration in Preference to 
her; neither is the Latter to come in for a Diſtributory Share. B. R. 
1 Wms. 41. S. P. Pr. Ch. 527. | 2 
Where an Inteſtate leaves a Grandfather by the Father's Side, and 
a Grandmother by the Mother's Side, his next of Kin, they ſhall 
take in equal Moieties by the Statute of Diſtribution. 1 YYms. 53. 
And ſo the Half Bl with the Whole. Bid. Where a Man be- 
N perſonal Eſtate among his Relations, it ſhall go among 
ch only as are capable of taking within the Statute of Diſtribu- 
r 291. | 
| Where the next of Kin are an Uncle, and the Son of a deceaſed 
unt, the Latter can have no Share under the Statute. 1 Vins. 594. 


' 4 


. * - 


. 
- 


* 


_ Where the Surplus of a perſonal Eſtate was deviſed among four 
equally, and an Executor in Truſt was appointed, and one of the 
| ” four 


- 


vers Perſons Claim the Admini- 


= = 47 14264, * r wy © 


Onar-s. . Lon 1 England. 351 
four died aun the the Life of the Tenn, that Share ſhall go recording 
to boa Statute. 1 ns; 500; 
Pe” Fe leaves, only ah Uncle, and abe 6c of a deceaſed 
the living Uncle takes the Whole,” Pr. Ch. 28; 
her the Intetzdes Brothers all died before 92 leaving Chil- 
dten, thieſe take per 1 Pyr. Uh. 5 55 If none of theſe deſire 
the Action, then, g T A Criditor. For want of all theſe, * Bacon's 
& 0 — 45 1 I PS, at the Diſcretion of the Ordinary. pare 
grant to a Stranger Letters“ 4d * Dyer 256. 
Se Math 2 55 ot to gather up the Goods of the Pe- g Rep. 135- 
ceaſed; 
pay eb f eee Ic ſuc 'Order as as an Executor or Ad. 40 
 minifftator on then” But He, or the Stranger who hath * r. 359: 
Letters 4 C⁰ gendum, Gn Sen * without making them- 
ſelves Becca of their on Wrong. The Ordinary hath only an 
Authority, and no ſuch Power him \ and therefore he cannot give 
that Power to any other. Adenitiſttators fas hath ben ſhewn) de- 
tive their Power only from Statute. © 
II one hath made a Will; and after the Death of the Teſtator the 
Executor does prove it, and hen dies Inteſtate, the Ordinary muſt © 2 Roll. Abr. 
ant the Adminiſtration of the Goods of the Teſtator (Not admini- 997: 
Jan y the Executor) to ſome other Perſon. This is call'd an Ad- 
— vm De Bonis non, Cc. (via.) Non Adminiſtratis. I See the 
17 Car. a. chap. 8. Where an Rr et De Bonis non, &c. may 
fre but a Sent fate: A 1 af ter a Verde recovered by an 
Eee or Admi 71 
Where 1 — uſes do probe a eat Adlniniſtration 
muſt be granted cum Teftamento annexo, or with the Will annexed 
to the Adminiſtration, to the next of Kin, e 
Where an Infant is made Executor; Adminiſtration muſt be grant- 
* cum Teſtamento annexo to his Guattlian, - or next Friend, Durante 
 Minore Mitte, But the Adminiſtration! ceaſes, when the Infant is 
a Seventeen Years of Age. Vet an Adminiſtration during the Mi- * 5 Rep. 29. 
nority of a Reſiduary Legatee' Hall continue during his legal Mino- 6 23 8 
rity; 7 His is, till Bis Nl. Age of Twenty-one Years. 1 Ld. Raym. 668. 1 Id. Rahm. 
And if an Infant Fxctotriz before Seventeen Years of Age taketh 338. 
Huſhand of full Age, the Adminiſtration prefently ceaſetn. E997: 159. 
If an Infant is Entituled tb an Adminiſtration of the Goods of an 
Inteſtate, Adininiſtration | ſhall be granted to another Durante Mi- 
nore tate, till He is of full Age, 7. e. One and Twenty: ' Becauſe a 
Minor caundt enter into a Bond with Sureties to admüniſter faith- 1 2 Raym. 
fully, as required by the 22 C 23 Cr. 2. hap. 10. Before that C, 
Seb the Adrdiniſtration ceaſed at Seventeen Years of Age. An 159. Wiz 
| Adminiſtrator Durante Minore tate may bring Actions; but He 
canndt ſell any of the Goods of the Deceaſed; unleſs it be upon 
Neceſſity, as for the Payment of Debts, c. or for fear the Goods 
ſhould periſh. He cannot let a Leaſe, if the Grant of the Admi- 
niſtration | is Special, as 0 opus, commodum & utilitatem Executoris 
- Durante Minore ætate, & non aliter, &c, But if the Grant of the 
Adminiſtration is general without ſuch Reſtraint, Such an Admini- Mm 
ſttrator may Let Leaſes, &c. But methinks this is a nice Diſtinction; 1% * 
and forely in the firſt Caſe He might Let Leaſes during the Time 1 Rol. Abr. 
chat He is Adminiſtrator. [Qzeere.] 1 


1 Cro. 718 
2 An n 719. oo 
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tions for recovering Debts due to the Deceaſed. 


my by the Ordinary Durante Ab- 
ſentia extra Regnum, or Pendente Lite; and it Is as 5. as an 
Adminiſtration Durante Minore. 1 | 

Adminiſtration is granted to two, one of them de, the Adrnini- 
ſtration ſurvives, - Ca. in Eg. temp. Talbot 127. | 

An Adminiſtrator pendente lite touching a Will may maintain Ac- 
2 Wins. 576. gell 


By the 21 H. 8. chap. 5. The Frer fer Late of Ane 


are Settled, with a Pools for Extortion. (But there is no Provi- 


fion in the Act, in Caſe the Goods of an Inteſtate amount to Forty 
Pounds and Upwards.) Nothing is to. be taken, if the. Goods ore nof 
above the Value of Five Pounds. See 3 Inſt. 148, * 

By the 22 & 23 Car. 2. chap. 23. No more, ſhall be —.—7 
upon the Adminiſtration of the Goods of Seamen and Soldiers 7 — 
Five Shillings (except the Eftate is of the Value of Twenty Pounds 
or More) upon Penalty of Ten Pounds. _ 

By the 9g 3 4 10 W. 3. chap. 41. For Adminiſtration Granted to 
the 2 ife or Children 9 4 any Seamen, Dying in Pay f His Majeſty $ 
| Navy, no more ſba taken than one Aal. ing for the Seal, Writing 


or Suing forth of the ſame (unleſs, the Seaman's Goods and. Cbattels 


* Inft. 398. 
1 Roll. Abr. 


#5 Rep. 85. 


amount to Twenty Pounds) ** N F Ten Pounds to the NED 
Grieved. 


3. An Adminiſtrator by Virtue of His FTE hath Interef 
in all the Chattels, Real and Perſonal © the Inteſtate, and in all the 
Goods and Chattels, either in Poſſeſſion or Action, in like manner 
as an Executor in the Goods of the Teſtator deceaſed. And all theſe 
Goods and Chattels which belonged to the Inteſtate at the Time Ly 
His Death, and which come to the Hands of the Admini 
. ſhall be Aﬀets, or ſufficient Goods and Chattels, to make him = 
able to the Creditors, as Executors are to Creditors and Legatees. 
Before They come to his Hands he is not chargeable. 

Note, That by Cuſtom of the City of 2%" b if a Contract is 
made by a Citizen of London, to pay Money to another Citizen, and 
He who ought to pay dieth Inteſtate, the Adminiſtrator ſhall be 
bound to pay it, as if it were by Obligation. 

But tho? an Executor ſhall have. alf the Reſidue or Sur pluſage 
the Goods and Chattels after Debts and ies paid, by 1 9 — or 
His Executorſhip ; it is otherwiſe in Caſe of an Adminiſtration, For 
an Adminiſtrator can take no Advantage by his Adminiſtration, (un- 


©2 Roll. Abr. leſs. © by paying his own Debt firſt, if it is equal in Degree with 


922. 


Others, or by taking the Goods and Chattels, as they are Appraiſed) 
becauſe the Surpluſage muſt be diſtributed amongſt the next of Kin, 
if there are any Kin, according to the Statute of the 22 & 23 Car. 


© Rep. 136. 2. ch. 10. hereafter to be mentioned. If a! Debtor takes Admini. 


1 Roll. Abr. 
920. 


ſtration of the Goods and Chattels of his Creditor, this ſhall not 
_ diſcharge the Debtor ; but his Debt ſhall be Aſſets; becauſe the In- 
teſtate did no Act to Free Him from the Debt. Whereas by making 
a Debtor Executor, the Teſtator doth thereby Releaſe the Debt. 
[But the Duty remains, and is Aſſets. 1 It. 264. b.] When an Ad- 
miniſtrator (as well as an Executor) hath paid Funeral Charges, 
Debts, &c. with his own * He may f etain ſo much of the 

1 Goods 


{mo 


| Cuap; G 


Goads\ot che loteſtate in kind — tm > he. Value, and fl hav = 
Property: in Them. For by Auch Paymegg,th e Property is 4025 
from tlie Iuteſtate to the Adginiſtretory, Ste Of dan Execute and 
af eee of an Executor; and whatare. Aſess, ſupru. I ii 
If an Executor Hath not\Proved dhe Will of the Teſtator and 
Dies, Kia Executor is not Exechtor pf the fiſt Teſtatnent: But Ad- 9e 
miniſtration muſt be Granted with the Will annexed. But where an 
Executor has Provedi the Will and dies i making, an Executor, the 
Second Executor may be Executor to the firſt Teſtator. .. .. Fett if an 


b Adminiſtrator dies Inteſtate, or makes an Executor, his Admini- * 5 Rep. gi 


ſtrator or Executor ſhall not be Adminiſtrator or Executor-to the 
Firſt Inteſtate or Teſtator; but the Ordinaty is to, Grant, a new Ad- 
miniſtration; or an Adminiſtration De Beers nan, &c. of the Goods, 
of the: Firſt. Iateſtate or Teſtator. Therefore where an Adminiſtra- 
tot hath; judgment and Dieth, His Exeeutot cannpt ſue Wente 
that Judgment. For None ſhall Have Execution of the 
but he who ſhall be Subject to the Payment of the Debts of 2 
Firſt Inteſtate, to which the Execttons. of the RETIREE: are not 
Subject. x 31.8% oy un. 4 1 * *. 3 NX * \ 1 * D * 
4. As to the F * ae, ad\ wy nnn 
An Adminiſtrator can do nothing till an Gans l Gran ted 
to Him ; whereas an Executor hath His Power from the l and 
may Act in many Cafes Before Probate. But every Intermeddling 
with the Goods of the Deœeaſed ſhall, not make. one Adminiſtrator, 


or Executor of his own. Wrong, as before Se esse Exe- 


cutors. After the Adminiſtration is Granted, the? Power, of an Ads - > Noy's Matt 
miniſtrator is almoſt Equal with that of an Executor. Yet if there * 
ate Many Adminiſtrators, One of Them cannot ſel] Goods, Releaſe 82. 


Debts, &c. without the other, but they muſt all join, becauſe They 
have but One Authority. [See the 30 Car. 2. chap. 7. 4 & 5 V. 


& M. chop2hi and of an * — His gwn mne and of the of 


Power of an Executor, ſapra. 


2 


the Probate of the Will, and with Regard to Bona Notabilin. See 
Of the Ofre and Duty of and; Executor, 1 Hy J But there is ſome- 
| thing more to 4 done by an 1 X For, 25 

eat, act oc id ond 101 2lderov o. 

By che aa * 23 Car. 2 „cb. 10. All See phe; Eccleſiaſtical 
urges, (upon: Granting Adminiftratians) muſt, take Bond of the Ad. 
miniſtrator with Two or More Sureties, [Q. Of an Adminiſtrator 
Cum Teſtamento Annexo, and ſee the 21 H. 8. c. 5. with Condition, 
That The Adminiftretor ſhall, make a True and Perfett Inventory of 
all. the Gods and Chattels f the Deceaſed, and Exbibit it into the 
Regi ſury of the Ordinary's Court: by, ſuch ia Day; and Jo Adminiſter 
according to Law, and to mabe 4 Taue and Juſt Account thereof, 
and to make Diſtribution of the Surpluſage as Followeth, (viz.) One 
Third % the Wife of the Inteſtate ; the Reſidue anong His Chil- 
4 K dren, 


a1 "269 Abt; 


11 


Th undi g non 31512 e ee 
ITbe _ and | Duty: ot an Admins 18 ooo fume with 3 1 
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Pr. Ch. 21. 


"bi jor 755 of reiß R efreſont theinyi4f any a of -thim are Deud; 75 
Except fach Ge be, Kal at Law) = 2 Eftate: by! 
Settlement of the Inteſtar in His Life time, Equal to the 3 


1f Their Shaves care nor Egal. ol the other Shares, Tboſe Chilltr en, 


ſhall now Have + much 9 Yhe Sur pluſage, as Bali make' the Eſtate 


of All to be . Bu the Heir at Lau ſhall Have an Equal 
Share in the Diſtribution with the "other Children, without any 


Confideration of what He Hiith F Land by\Diſtent,' or ee 


mne, Tuteffate.”” IL; wa 5 ood." 010022. 8d vec 1o11D3Rd ban 


| 2101 70. ;3t6fÞ}r 1 ib on. DN 

A Deſcent of Land in Fi Nature of Borough Engliſh to the 
youngeſt Son, will not prevent his having a full diſtributive Share 
of his Father's Perſona Eſtate. Ca. temp. Lad. Talbot 276, &c, © 
© Note," The Right to the Diſtributive Share-veſts immediately on 
che Inteſtate s Dee Ne ſo as to ane a We! Ne- 
pe 242, a4, al 00 1 


F there are no Gale nor Raye? e ves of F ale One 
Half of the Inteſtate's Goods and Chattels ſhall go to the Wife; the 
Reſidue Equally to the next of Kindred to cho. Inteftate in Equal 
Degree, and Thoſe "thitt then: / tbere is no Wife, All 
ſhall be Diftributed: ambngſt the Children; If no Chili, All foull be 
Diftributed amongſt the next of Kin to the Inteſtate in Equal Degree 
and their Repreſentatives. [But ſee the 1 Fac, 2. chap. 17, poſt.] 

No "Repreſentative - ſhall be "Admitted ences, rh erp ws _ 


Brothers and Sets Obildren. ei Menn et 190 


Ventr. 307. 
2 Ventr. 317. 
Shower's 
Caſes 108. 
Show. Rep. 1. 
2 Lev. 173. 


16 Ic licks 0 1. it: 21 101 


Security muſt be Given By böte to Cs A Diſtribution aal 
be made, to Refund to the 'Adminifratr, in caſe Debts afterwards 


appear. 
Rate, That it is esd for Law hat the * Half Blood ſhall havs 
a Share upon a Diſtibuuon Equally with the whole Blood. 5 


N) £12; 1 


By the 2b Our. 2. ah 55 The Att of the 22 & 23 Car. 2. ch. 10. 


ſhall not Extend to the Eſtates of Feme Coverts that Die Inteſtate, 


but that their Huſbands ſhall Have Adminiſtration of their Per ſonal 
Eftates, as before the making 'of the A. And the Huſbands are 
not FR Hg” 70 make Dif iv of their Per fonal Eftates. 


211183 


A Huſband hal be charged as Adriniſtrator to his Wife, by 
Reaſon of ſuch Part only of her Eſtate as he did not reduce into 
Poſſeſſion during the Coverture. Ca. in Eg. temp. Talbot 173, &c; 
During the Coverture he is anſwerable for her Debts, tho he has 
nothing with her; and econtra, if he has received a Perſonal Eftate 
with her, and happens not to be ſued during the Coverture, he will 
not be liable afterwards, 1 Williams 469. | 


An Eftate pur auter vie (fur the Life of Another) ſtall g a to the 
Exerutors or Adminifirators of the Party that Had the Ease, and 
be Aﬀets in their Hands, If ns Deviſe'be thereof made, or no Spe- 
cial Occupant thereof. lee Of n chap. 3. ante. 


2 4 e | If 


duns, | Laws of Bngland. 


If the Bitate pur autor Vie goes to the Adminiftrators, It mall not 
be Subject to Diſtribution according to che above- mention d Statate * 1 Salk. * 
of the 22 & 23 Car. 2. It ſhall be Aſſets ſor Payment of Debts; If it 
comes to Bxedutors, It ſhall not be Aſſets for Payment of Leg 1 3 fi 
unleſs the Eſtate is Expreſly vow, nk the Payment of Them. Fr 
But now by 14 Geo. 2. chap. 20. Eſt auter Vie, of which {lf 
there is no ſpecial nt nor Deviſe nga]: or ſo much as Kay > | 
been e en re run as gel Eſtate, 7 31 1161) Wl 

xJ Bf JIE 4 »{ 

7 the 1 Jab. 2. th 17. No Adminifirater foul! be cited to Revs 
der an Account f the Perſonal Eſtate 'of the Inteflate (otheraoiſe 
than By ' Irrventory) unleſs It be at the Iuſtance of ſome Per ſun in 
Behalf "of a Minor, or of One Having a Demand out of Mes Per- 
Ejtate as Creditor or next of Kin. Ot; 

Tf, After the Death of the Father, Any of His Clildrew” fhall die 
inteſtate without Wife or Children in the Life of the Mother, Every 
Brother and Siſter, and the nn ves of 1 Kan bave an 
Equal Share with the Mother. 


But if a Child dive Inteſtate and Uningriled, the Father ſurviving 
has the Child's whole Eſtate at this Day. 1 Williams £03 1352:04 | 

And this without taking Adminiſtration to him, Ps. Ch. 260. 

Upon this Clauſe of this Statute this Caſe has been determined. 
After the Death of the Father the Son died inteſtate, without Iſſue, 
but leaving a Wife, a Mother, three Brothers, a Siſter, and two Nieces, 
the Children of a Deceaſed Brother ; this is within this Statute; the 
Inteſtate's Wife ſhall have but one Moicty, and as to the other Moiety, 
the Inteſtate's Brothers and Siſters, &c. ſhall come in for an equal 
Share thereof with the Mother. 2 Williams 344. 


Such Part 0 of any Inteftate's Eftate within the, City of London or 
Province of York, as Any Adminiſtrator Hat hy Vertue only of be- 
ing Adminiſtrator, ſhall be 84 to Diſtribution as in other Caſes, | vl 
and the Cuſiom Obſerved therein ſhall not be Subject to Extend to it. i 
[See Danvers's Abr. Tit. Cuſtoms of London, 311, 312 } | L i 


6. An Adminiſtration may be Revoked by the Ordinary upon Good 0 g 
Cauſe; and then if the Adminiſtrator afterwards — ddles with 1 


the Eſtate, He may be charged as Executor of his own Wrong. But [1 
the Ordinary Get Revoke an Adminiſtration legally Granted at 
His Pleaſure. If a * Citation is Granted to the next of Kin againſt * 18. v1 
an Adminiſtrator (a Stranger) to ſhew Cauſe why His Adminiſtra- 30% | WA 
tion ſhould not be Revoked, and it is Revoked according] vgly by by Sen- |, % wp "00 "Me 
tence, Vet all Acts of the Adminiſtrator done lawfully and Bond Fide, 2 459. 4 
as Adminiſtrator, During His Adminiſtration, og Selling Goods, 10 , ge < Ul 
Paying Debts, Receiving Debts, and Giving Releaſes, Fe. even 14. Ray. 685. RY 
Depending the Suit for Revocation of His Adminiſtration) are Good 1 
till the Adminiſtration is Revoked; and ſhall bind the ſucceeding 
Adminiſtrator. For the Adrminiftration was only Voidable, not 
Void. But if there is any Fraud, a Creditor may have Relief upon 
the Statute of the 13 Eliz. chap. 5. tho' it remains Good againſt the 
Second Adminiſtrator. Otherwiſe it is when there is an Appeal from 


the Grant of the Adminiſtration to One: For the Appeal doth ſuſ- 
| pend 
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end the former Decree: which is ; different from the Caſt of Ci- 

L » zation to ſhew Cauſe why the Adminiſtration ſhould hot be Revok' d. 

* 5 Rep. 30. So it is When the Firſt "AdminiAratioh ais merely Void; as wheri;an 

8 Rep. 135. Adminiſtration is Gtanted-byi the Biſhop of the Diocels,: Se. where: 

there is an Adminiſtration already Granted by che Prerogative Court, 

whether by Right or Wrong. For tho'.the Adminiſtration is afters 

wards: Revoked, It ſhall not make the other Adminiſtration of more 

Effect, than it was at the Time it was: Granted So that aſter it is 

Revoked, a New Adminiſtration muſt be Granted by the inferior 

Ordinary. But if the inferior Ordinary had firſt of all granted Ad- 

miniſtration; and the Metropolitan in His Prerogative Court after- 

wards Grants Adminiſtration where He ought not, and it is Revoked; | 

all Acts by the firſt Adminiſtrator ate Valid from the Beginning. 

If an Adminiſtration is Granted, and afterw¾ards a Will is produced 

and Proved, The Adminiſtration is to be Revoked, and all the Acts, 

2 Roll. Abr. which the Adminiſtrator hath done, are Void. * But if the Executor 

. was cited to prove the Will, and He did not appear, or if he conceals 

the Will, and thereupon the Ordinary Grants Adminiſtration to an- 

other; and then the Executor comes in afterwards and Proves the 

Will; all Acts done by the Adminiſtrator are Good, and ſhall bind 

© 3 Rep. 78. the Executor. Letters of Adminiſtration Obtained By: Fraud are 

Void; and ſhall not Repeal a Former Adminiſtration. || See the 
43 Elia. chap. 8. and of the Prerogative Court, Book 4. chap. 1.] 

- [See the 29 Car, 2. chap. 3. 30 Car. 2. chap. 7. 40 . 

chop: hs which are mentionsd ect anne | 
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CHAP. VII. 


How Flas in Goods and Chattels n ant be 
- Forfeited. or Loft 


How Eſtates 9 8 Oops and Chattels Perſonal may be Forfeited or Loft by 
8 Treaſon, Felony, Flight for Felony, tho One is not Guilty; 
ſonal may be By being put in the Exigent, tho He is not Guilty; By Sale in Market 
Tostedt Overt; By Deadand, Treaſure-Trove, Waif, Stray and ,, reck. 
Bacon Of theſeI — ſpoken particularly in another Place. [See Of For- 
Elem. 77, 78. feiture, Book 4. chap. x. poſt; and of Franchiſes, Book 2. chap. 2. 
ante.) By ee {See chap. 4. ante.] By Affaulting or  Chal- 
 lenging ee to fight for Money won at Play, &c.] See 9 Ann. 
chap. 1 

1 far of Eſtates in Lands, Ti 3 ** e and 

of Eſtates in Goods and Chattels Perſonal ; being the ſecond Ohiell, 


and the moſt difficult Part, of the Laws of England. 
Je End of the Second Book. 
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CHAP. 1. - Laws of England. 357 


Wo * 0 * 1 4 4 


Of Crimes and Miſdemeanors ; or of the 
Pleas of the Crown. 


C HA P. 1. 


Of Capital Crimes or Offenſes, (vis. ) High Fra: 
ſon, Petit Treaſon and Felony. And Xa of 
Private Felonies, which are committed Againſt 


the Life, Body, Goods or Habitation of rhe Sub- 
ject, Ee. 


HE Third Object of the Laws of Engiaid are Crimes and 
Miſdemeanors, or the Pleas of the Crown. 

Some Offenſes are by the Common Law; but moſt of Them 
are made ſo by Acts of Parliament. Theſe are Neceſſary to be 
known, becauſe they concern the Safety of the King; the Quiet 
of the Commonwealth ; the Life, Liberty and Eſtate of the Sub- 
ject, 

The Order that I thall obſerve in 'Treating of Crimes and Miſde- 
meanors ſhall be Thus. I ſhall ſpeak 1. Of Capital Crimes. 2. Of 
Principals and Acceſſories, and of the Benefit of the Clergy. 3. Of 
Crimes Not Capital. This ſhall be the Subject of the Enſuing Chap- 
ters concerning the Third Object of our Laws. 

A Crime or Offenſe is an Act Committed againſt a Law, or Omit- * Weſt's 


ted where the Law Requires it, and Puniſhable by it. This General 33 


Definition may comprehend Capital Offenſes, and Miſdemeanors or Offenſes, 4. 2. 


Offenſes Not Capital. 
But Thoſe that are to be eſteemed Guilty of any Offenſes muſt 
Have the Uſe of their * and be at their own Diſpoſal or Li- 


berty. For 1. * Thoſe that want Reaſon, to diſtinguiſh | betwixt » rInft.247.b. 


Good and Evil (as Infants under the Age of Diſcretion, viz. under 3 8 4, 6, 


the Age of Fourteen Years, Ideots, Lunaticks, &c.) ought not to be 2 Rep. 27. 
proſecuted for any Crime; no, not in Treaſon for killing the King ; 1 124. 


e. 10; 
tho' the Law was antiently otherwiſe. [2y@re, and of One Born =.” 


Deaf and Dumb.] But as to Infants, their Underſtanding and Diſ- Palt. ch. 147. 


cretion ought to be Examin'd; For if They appear to have Know- P. 35. 
ledge equal to thoſe that are of Years of Diſcretion, They may be 
Proſecuted. But it is proper to Reſpite Execution in Order to obtain 
4 Y a Par- 


S 


j | 
? | 
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a Pardon. And as one Non Compos Mentis ſhall not be arraigned 
for a Capital Offenſe, ſo if He become Non Compos after Conviction, 
He ſhall not be Executed. Yet if an Infant or Non Compos Commit 
a Treſpaſs againſt the Perſon or Poſſeſſion of fatipther, he muſt anſwer 
« Hob. 144. for the Damage in a * Civil Action. Men * Drunk or in a Paſſion 
2 Roll. Abr. are not to be Excuſed, if they commit Offenſes : for their Acts are 
Hite. ch. 147. voluntary and owing to their own Folly, 2. One that is at Liberty, 
d IInſt. 247. a. but under the Power of Another „ may be ſometimes Excuſed. 4 As 
of * 103» a Feme Covert ſhall not ſuffer for a Theft in Company with her Huſ- 
8 ” band; for it ſhall be pteſum'd to be done by Coercion. The Bare 
Kelynge 31. Command of her Huſband will not ſave her. But if ſhe commits 
Dalt. ch. 157. Treaſon, Murder or Robbery in Company with her Huſband, ſhe is 
x4 4 71. puniſhable in like Manner as the Huſband, + And in all Offenſes 
= Rep. 61, Not Capital a Wife may be put to Anſwer with her Hufband, or 
Hob. 97. alone without him, tho' they Both join'd in the Commiſſion of the 
H. P. C. 66. Offenſe. * A Servant is not to be excuſed the Commiſſion of any 
Dal. ch. 161. Crine, tho' He Acts by the Command or Coercion of His Maſter. 
22 13. For a Maſter hath no ſuch Power over Him. 


- 


In all Crimes there muſt be an Evil Intention; a mete Mifkabe is 
14 Rep. 16. not Puniſhable. * Nor is an Evil Intention Puniſhable equally with 
11 Rep. 98. the Fact; except in Treaſon. | | 


| Where One has the Uſe of his Reaſon, and is at Liberty, His 


2 z Inſt. , s Endeavour to Commit a Felony, as to Rob, Cc. is Puniſhable ; 


Was Symb tho” not to that Degree, as if the Felony and Robbery, Sc. had been 
86.5. 3, actually Committed. For in ſuch Caſes the Will ſhall not be taken 
4 Rep. 36. / tld ooo | 
11 Rep. 9. Not only They which Actually Commit the Offenſe are Puniſh- 
Pr. & Stud. able, à but Thoſe that Command, Perſuade, Adviſe, Procure, Hire, 
Dial. Abet or Conſent to the Commiſſion of an Offenſe, or Conceal it after 
Weds Symb. it is done, are Eſteem'd to Offend, [See Of Principal and Acceſſory, 
86. §. 7, 14. chap. 2. infra.] wt 
H. P. C. 2. All Crimes or Offenſes are Capital or Not Capital. Capital are 
126, 134. Thoſe for which the Offender ſhall loſe His Life. Not Capital, for 
which the Offender may Forfeit His Lands, Goods; or for which he 
may be Fined ; or Suffer Corporal Puniſhment ; or Suffer Both Fine 


and Corporal Puniſhment; but not Loſs of Life. | 
Capital 


—_——— 


2ü2n*„„k- 


5 * Privilegium non valet contra Rempublicam. Necęſſitas publica major ęſt quam pri- 
vata. Bacon 32. | | 
 * Mandata lictta ſtridtam interpretatioem recipiunt, ſed illicita latam et extenſtvam, 
Bacon 66. 3 Inſt. 51. 
Quando aliguid mandatur, mandatur et omne per quod pervenitur ad illud. 5 Rep, 
115. rae.” | 
Crimen non contrahitur niſi nocendi voluntas intercedit. BraQon, Lib. 1. ch. 4. 
s Voluntas non reputabitur pro facto. 3 Inſt. 6g. 11 Rep. 98. 
Non officit conatus, niſi ſequitur efectus. 6 Rep. 42. 
i Pane potius molliendæ ſunt, quam exaſperande. - 3 Inſt, 220. 
i non babet in ære, luat in corpore. 2 Inſt, 173. | | 
d Wr pœna corporalis, quamvis minima, major ęſt qualibet pena pecuniaria. 
nit. 220. | 
s Nobiles magis plectuntur pecunia, plebeii vero in corpore. 3 Inſt, 220, 
Dignitas perſon auget pœnam. 2 Inſt. 218. TY B ny fy, 
Intereſt Reipublice ne maleficia remaneaut impunita. 4 Rep. 45. 5 Rep. 109. 
* 1 ſemper ad deteriora invitat, et continuum affettum tribuit delinguendi. 
Minatur innocentibus, qui parcit nocentibus, 4 Rep. 4. 
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1 Ge 1 8 . 5 — — 2 8 . Wes 4+ wes 4 
_ :Chpital Offenſes are of Three Sorts, High Treajoh,' Petit Treaſon, Of Capital | 
Felony. © tn UB : 07 mul et nenn Bui „ i 2th Tc 5 =” 
J. reaſon (from Trahijon, Pruditio, Betraymg) is either, 1. High * 
Treaſon,' or 2. ' Petit Treaſon. 1 ©: fer þ If 4 1 D111) 10 %yA. 


1 


I. * High Treaſon is an Offenſe Committed againſt the Security of High 
of the King or ons and is deſcribed in the Statutes hereafter Treaſon. 
to be mentioned. Concerning High Treaſon there were different e 63. 
Opinions before the 25 Ed. 3. chup. a. But all Treaſons were ſettled 3 Int. 8. 
by that Statute; and Confirmed by the 1 Mar. Seff. 1. chap. 1. which 
takes away the Power of the King and Parliament to Adjudge any 
Thing elſe to be Treaſon than what is Specified and Declared to be 
ſo by the 25 Ed. 3. taking no Notice of the Clauſe in that Statue 
relating to the Parliament s Power of . Thing elſe to 
be High Treaſon. So that no Crime is at this Day High Treaſon; 
Petit Treaſon or Miſpriſion of Treaſon, unleſs it be declared by the 
25 Ed. 3. or is made High Treaſon, &c. by Some Statute ſince the 
1 Mar. Sef}. 1. chap. E 1 Ni HOT (ah 130? 7 4 AW nid et; | 

b All Treaſons include Felony; and therefore the Word Pruditorie * 3 Inſt. 4, i 5? 
muſt be uſed in the Indictment for Treaſon, to diſtinguiſh it. 

* Natural-Born Subjects (except Infants unter the Age of | Diſcre- « z rag. 4, 65 
tion, Ideots and Lunaticks totally Deprived of their Reaſon) tho' 6, 8,11. 
they Live in the Dominions of a Foreign Printe, and have ſworn Arb 55 8 
Allegiance to Him, and all Subjects of Foreign Princes Living in the 1 Int. 12. l. 
Dominions of our King, by Reaſon of their Local Allegiante, may 
be Guilty of High Treaſon, The Queen, Wife of a King Regnant, 
may be alſo Guilty. But an Alien, who in an Hoſtile Manner in- 
vades the Kingdom, ought not to be puniſhed as a Traitor; but is 
to be Dealt with as an Enemy. An Ambaſſador, that is guilty of 
Treaſon againſt the King's Life, may be Condemned and Executed; 
but for other Treaſons He ſhall be ſent Home with a Demand to 
puniſh Him, or to ſend Him back to be- puniſhed; (Qu.) Set Grot. 

De F. B. & P. Lib. 2. chap. 18. Zouch De Legati Detinquenti3 
Judice Competente. 4 Inſt. 152, 153. 2 Danv. 327, 328. 

By the 25 Ed. 3. Stat. 5. chap. 2. High Treaſon may be Com- 

mitted in the Seven Inſtances Following, (viz. 8 


1. By Compaſſing and * the Death of the King, Quern, 
br of their Eldeſt Sen and Heir; and thereof be provabiy uttuint] 


| A King d De facto and in Poſſeſſion is Here to be underſtood; and 23 Inſt. 7. 
High Treaſon againſt Him may be Puniſhed by the Right Heir, when H. P. C. 12. 
He gets the Crown afterwards. He that hath only à Right, is not 
within this Act. [See the 11 H. 7. chap. 11] The Heir of the laſt 
King, before His Coronation, is a King within the Act, when the 
Crown Deſcends upon Him. The Huſband of a Queen, that Reigns * z nſt. 6, 5, 8. 
in Her Own Right, is not a King within its Meaning. [See 1 & 2 Ph. H. P. C. 12. 
& M. chap. 10.) But a Queen Reigning is a King within the In- 
tention of it, as ſhe is inveſted with Royal Power, [See 1 Mar. 
Seſſ. 


— 
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4 Protectis trahit ſubjectionem, et ſubjeftio proteftionem, 7 Rep. 5. 
alus populi eft ſuprema lex, 10 Rep. 139. | 
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Sch 3 lap. i.] Her Huſpand may Commit Treaſon [againſt Her 


for = is a diſtin& Perſon from Him to this and many other, Pur- 


11 3 17 8, 9. poſes. The Queen Dowaget. is not within the Act. Nor a Pro- 


C. 13. 


446 


12, 14. 


= P.C. 1 
Kay. 20, 21. 


8 


232. 
Kely. 12, 13. 
Contra. 


43 Inſt. 8, 9. 


Rex or Guardian of the Kingdom; nor .a Collateral Heir Apparent, 
till He is declared Heir Apparent by Parliament. 

By Eldeſt San and Heir, 8 been Son after the Death of * 
„ Tirſhumay be underſtood, &c. | 


VA. See tbe 1. & M. Self. . Woe 2; tay „ Whereby One. that is a 


Papiſt, or marries a Papiſt, 5 uncapable th. enjoy the Crown.] 

Some Overt-AFF or Open Deed muſt be alledged in every Indice 
ment fot High Treaſon; for the Words thereof Attainted by Overt- 
' Deed relates to the feveral Treaſons before expreſſed, [Sce infra;] 
And: here the Compaſſing and Imagiding the Death of the King, Sc. 
muſt be maniftſted by an Overt-Act to make it High Treaſon as by 
Providing Arths to Effect it; By Conſulting to Levy a Wur againſt 
Him (for my Lord Coke's- Opinion to the Contrary is Denied to be 
Law); By Writing Letters, to excite others to join with them; By. 
aſſembling Men, in Order to Impriſon or Depoſe the King; By wri- 
ting Letters to à Foteign Prince, to perſuade Him to invade the 
Realm, Cc. Theſe Overt-Acts may be alledged to Proue that One 
imagined the Death of the King, Ge. that He may be Provably (not 
probably) attainted. Bare Words are not ſuch an Overt-Act; nor 
Words ſet down in Writing, and kept privately in one's Study; but 
Words ſet. down in Writing, and publiſhed by the Delinquent himſelf 
are a Sufficient Open Deed within the Statute. Words without an 
Overt-Act are to be puniſhed in another Manner, as an High Miſ- 
priſion, or à Great Miſdemeanor; but if a Man is indicted only for 
Words, that cannot amount to High Treaſon. If One doth any 
Thing, by which He ſheweth His Liking or Approbation to a Trai- 
tefous —_ by Words or Agtions,: He is — of 1 Treaſon. 

2 > By V, colatinig the, King 5 Companion, or the King 5 Eldef 
Danghter.. unmarried, or the M. 7 27 the __ $ Elteſt Son and 
Herr. .: | 


4 To Violate is to/ khow Carpally: The King 8s Companion. is hs 


H. P. C. 16. King's Wife, which implies that the Violation muſt be during the 


Marriage: with the King; for after the Death of the King ſhe is not 
His Companion. And therefore it extendeth not to a Queen Dowa- 
ger. If the Wife of the King does Yield and Conſent to Him that 
Committeth this Treaſon, it is Treaſon in Her. The Eldeſt Daugh- 
ter, i. e. the Eldeſt Daughter not Married at the Time of the Vio- 
lation, tho thete was an Elder Daughter than Her, who died with- 
out Iſſue. For now the Elder alive 18 inheritable to the Crown 
upon Failure of Iſſue Male. 

- Or the Wife of: the King's Eldeft Son and Heir, implies alſo that 
the Violation muſt be during the Coverture. If ſhe Yields and Con- 
ſents to = Adulterer, it is likewiſe Treaſon ; in Her. 


35 Or if a Man ho Levy War e! the King i in His Realm, 
Not only by Rebelling and Taking up Arms to Dethrone the King, 


* 3 Inſt. o, 8 * but to Reform Religion or the Laws; E Remove Perſons from 


H. P. C. 
Kely. 75, 76. 
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the Miniſtry, To reſiſt the King's Forces by Defending a Caſtle, &:. 
To pull down A Incloſures, A Bawdy-Houſes, or To do any 
Thing elſe for publick Reformation, is an Invaſion on the King's Au- 
thority, and a Levying a War. Thoſe that join with Them alſo 
are guilty, tho' they know not their Intent. To raiſe a Force tv 
pull down a Particular Incloſure or Bawdy-Houſe, &c. is only a 
Riot. [See the 1 Mar. chap. 12.] 

A Bare Conſpiracy to Levy War cannot amount to Treaſon 15 Inſt. g. | 
within this Branch. It muſt be an actual Levying of War, [See the 14. 
13 Elix. chap. 1.] * But a Conſpiracy againſt the King may be al- Kely. 19, 
ledged as an Overt Act of Compaſſing his Death; as hath been ſaid. ** ** 
© If a War is levied, the Conſpirators are all Traitors, tho” all are 3 Inſt. g. 
not actually in Arms, 1 21 

4 Thoſe that join Themſelves to Rebels, &c. for fear of Death, * 3 Inſt. 10. 


and return at the firſt Opportunity, are not guilty of Treaſon. 


27 4. Or be adherent to the King's Enemies in His Realm » giving Aid 
or Comfort in the Realm or elſewhere. | 


We muſt ſtill underſtand That This muſt be Declared by ſome 


Overt-Act. And Therefore an Aabering may be proved, by Giving * : Inſt. 261, 


the King's Enemies Aid and Comfort within the Realm, or without, 8 = 


but for Neceſſity-ſake the Adherency without the Realm muſt be al- 
ledged in ſome Place within England; and if the Jury finds upon 
Evidence any Adherency without the Realm, They muſt find the 
Delinquent Guilty. So an Adherency may be proved by Surrendring 
the King's Caſtle for Reward, Selling Arms, &c. To ſuccour a Rebel 
fled into another Realm, is not within this Clauſe ; becauſe a Rebel 
is not properly an Enemy; and becauſe the Statute is taken ſtrictly, 
Enemies are Thoſe that are out of the Allegiance of the King. f 3 Inſt. 11. 


[See Of Subjects, Book 1. chap. 1. And How Foreign Treaſons ſhall Rep. 24, 25. 


be Tried, Book 4. chap. 1. Tit. Of the Court by Commiſſion, &c.] 


By the 2 & 3 Ann. chap. 20. Officer or Soldier Correſponding 
20 Rebel or Enemy upon Land out of Great Britain, or at Sea, 15 
Guilty of High Treaſon. 


F. To go on with the 25 Ed. 3. Or if a Man Counter feits the 
King's Great Seal, or Privy Seal, or His Money, 


This Branch of the 25 Ed. 3. does not extend to a Fixing of the 
Great Seal by the Chancellor to a Patent without any Warrant for 
it; nor To the Taking of the Wax impreſſed by the Great Seal = ;Inft.15,16, 
from one Patent, and fixing it to another; for this is not Counter- 16 255 13, 
feiting the Great Seal, but a Miſ-uſing of it. Theremuſt be an actual H. p. 3 
Counterfeiting, not an Intent or going about to Counterfeit, Alſo Kely. 80. 
it muſt have the Likeneſs of the King's Great Seal. Thoſe who aid "7 5 Pl. 
and conſent to the Counterfeiting, are equally Guilty within the Act. 5 
[See 7 M. z. chap, 3.] This Statute mentions only the Great and 
Privy Seal; So that the Counterfeiting of the Sign Manual or Pri- 
oy Signet is not Treaſon within this Act. But it is made High 
Treaſon in Both Caſes by 1 & 2 Ph. & M. chap. 6, [See Of the 
Privy Council, Book 4. chap. 1.] X 
4 Z | > Thoſe 
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8. 

Inſt. 16, 17. 
H. P. C. 20. 
Dalt. ch. 140. 


p- 329 


Y Thoſe who Counterfeit Money i in this Realm without the King's 


Authority (whether They utter it or not) are Guilty of High Trea- 
fon ; and I Thoſe that Have Authority to Coin Money, are Guilty of 
High Treaſon, if They make it of greater Alloy or of leſs Weight 
than they ought. Clippets are not within this Statute. The King's 
Money here is ſuch only as is Coin'd by the King's Authority in 
Gold and Silver (not in Braſs or Copper) within this Realm. But 


concerning the King's Coin, and the Counterfeiting of Foreign 
Money current in this Realm, it is further 1 for by ſub- 


ſequent. Statutes ſince the 1 Mar. Sefſ. 1. chap. 1. [See 1 Mar. 
Seſſ. 2. chap. 6. 5 Ehiz. chap. 11. 18 Eliæ chap. 1. 8 & 9 
Will. 3. chap. 26. infra.] Forging or Counterfeiting of 1 
— not current within this Realm is W of n 


6. Or if a Man brings falſ Money into this Realm Counter ſei fo 
the Money of England, knowing the Money to be Falſe, to Merchan- 
dize or to make Payment with it. 


It muſt be brought over actually Counterfeited according to the 
- Likeneſs of Engliſh Money. [But ſee the 1 & 2 Phil. & Mar. 
chap. 11. infra.] It muſt be brought by One that knows it to be 
Falſe ; It muſt be brought from a Foreign Nation, and not from any 
Place ſubject to-the Crown of England; and He that brought it over 
muſt Utter it in Payment, otherwiſe it is not High Treaſon within 
this Statute, _ * | 

[See the Statutes concerning the Coin, infra] - 


7. Or if a Man Slay the Chentolber; "Treaſurer, or the King Fu- 


ices of the one Bench or the other, Juſtices in Eyre or Juſtices of 


ce 3 Inſt. 18. 
F.C. 17 


Aﬀiſe, or other Fuſtices aſſigned fo H ear and Determine, being in 
their Places, doing their RE. 


© This 8 extends to no other Officers beſides Thoſe expreſly 
named; and to Them only while They are in actual Execution 
of Their Offices, repreſenting the Perſon. of the King. It alſo ex- 


. tends only to a Killing, not to a Wounding without Death. [See 


3 H. 7. chap. 14. in Felony, poſt.] 

All theſe Acts are High Treaſon by the Common Law, and are 
Declared to be ſo by the forementioned Statute of the 25 Ed. 3. 
chap. 2. and by the 1 Mar. Sef}. 1. chap. 1. the Statute of 2 5 Edw. 

3. chap. 2. is ordered to be taken ſtrictly, and is not to be extended 
in Equity. And there wants nothing to the Perfection of the Sta- 
tail of Edw. 3. but a Limitation of ſome certain Time wherein the 


| Offender ſhall be accuſed. [See the 7 Vill. 3. chap. 3.] All other 


Statutes; (as hath been ſaid) made between thoſe Two Statutes con- 
cerning High Treaſon are abrogated. [See 3 Inf. 23, 24.] 

But fince the 1 Mar. many Offences' are Zee High Treaſon by 
Statutes which were not ſo before. As concerning the Coin, the 
Pope, Popiſh Prieſts and Papi, ifts, The Proteflant Succeſſion, and 
concerning Soldiers. 


1. Of High Treaſon concerning the Coin. 
| 5 
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Chap: 1. r. Laws of England. 


————— 2 + 


By the 1 Nia Self 2. ch. 6. Forging or Counter foiting any „F oreign 
Coin F Gold or Silver, Current Nen Ki ng s Proclamation, i H go 
Treaſon. - [See 14 Eliz. chap. 3. * 


By the 1 and 2 Ph. & M. cps: p To T Bring into the Realm 


Money Connterfeited According to the Similitude of Foreign Coin 
Current Here, WR intent. 70 1 erebands Ze \ 207 th it, 95 H. gh 
Treaſon. IH, 30 ATA 2 

By the 5 Eliz. chap. 15. iran ſeal ral Op, Round 'or 
File; And, | 

By the 18 Eliz. how 'P Whoſoever ſpall Tripair, Dimini)ſ b. Fal. 
fify, Scale or Lighten for Lucre or Gain the Proper Money of this 


Realm, or that of” other Realms made Current by Proclamation, 


ſha/l be Deemed as an Offender in Treaſon,” and F or feit all His 
Chattels Abſolutely, and his Hereditaments fot Life, but wvithout 
Corruption f Blood or Los of: Dober. 
By the 8 & ꝙ W. z. chap. 26: Whoſoever (except 2 as are Em- 
ployed in the Mint) ſhall knowingly Make or Mend, or Buy or Sell, or 
Have in his Poſſeſſion, Any Mould or Preſs for Coining, or Convey 
fuch Inſtruments out of the King's Mint, or Mark upon” the Edges 
any Current Coin, or Colour or Gila Any 7 rej Jembling the Current 
Coin of this Kingdom, &c. hall be Guilty ihe 7 reaſon, but <iths 
out Corruption of Blood, or Loſs of Db, [See the 6 & N. 3. 
chap. 17. 7 Ann. chap. 24. as to the Reward hy Apprehending and 
Convicting a Counterfeiter or Clipper of the Coin, and Pardon. for 
Diſcovery and Conviction of Accomplices, or like Criminals, * &c. 
See alſo of Publick Felony relating to the Coin, poſt. By 6 Geb. 2. 
chap. 26. Counterfeiting Broad Pieces, forbid by — to 
be received or uttered in Payment, is High Treaſon.] | 


By 15 Geo. 2. ch. 28. After 29th of September 1742. to waſh, 
gild or colour a lawful Shilling or eee or a falſe one, or to 
alter any Part of the 5 Toy to male it took like a Guinea or 
half Guinea; er to file or alter a Half-peny or Farthing, to make 
it ook Ithe a "Shilling or Six-pence, is High Treaſon. | 

| By the ſame Act, Uttering falſe Money knowingly is fix Months 
Tmprifonment, and Security for Behaviour for fix Months more, on 
Conviition for the *firſt' Offence ; and on Conviction for the ſecorid, 
Offence; two Years Impriſonment, and Security for Behaviour for 
two Years more; and on Convicl ion for the tht ra Offence, it 15 Fe- 
lony without Clergy. h FI 


Uttering falſe Money Inowing, &c. a on the ame Daß or 


within ten Days then next, uttering more, '&c. knowing, &c. or at 


Time of Uttering having more, a Year's Impriſinment, and Sureties 


for two Years more; for a ſecond Offence Felony without Clergy. 
No Corruption of Blood, &c. See the Statute, 


2. Of High Treaſon OAT the Poe Popiſh 2 and 
Fa cool E 12 *7 


By the 5 Eliz. hs, I: 1 any ne Pall by þ ring or Preaching, 
or By any Speech, open Deed or Act, Adv di maintain the Jary- 
diction of the Biſhop of Rome Heretofore Claimed in this Realm, He 
7s Guilty of a Præmunire for the Firſt Offence, and of High Treaſon 


2 for 
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fe the Second Offenſe ; ; but without. Corruptio on of Blood or "Loft of 
Dower. And If any Perſon, who ſhall have a Charge, Cure or ed 
in the Church, or an Office or Miniſtry in an Bcelefiaftical Court, 
ſpall wilfully refuſe to Obſerve the Orders and Rules for Divine 3 
vice in the Church of ö hot after He ſpall be admoniſhed by the 
Ordinary, &c. Or ſuch. as: ſhall Deprave any the Rites and Ceremo- 
nies of the Church of England, Or that ſhall Say or Hear Private 
Maſs, &c. ſhall Refuſe a Second Tender of the Ogths of Supremacy, 
&c. He - ſhall be Guilty of H igh Degen; but without Corruption of 
Blood or Loſs of Dower, | 

By the 13 Eliz. chap. 2. If any foal put in Ure any Bull or In- 
ftrument for Abſolving the, Subj Pg From their Allegiance, &c. obtain- 
ed from the See of Rome, or Willugh Recerve Any ſuch Abſeluti on, 
&c.. Or ſhall Obtain from the See of, Rome Any Bull. or Writing 
whatſoever, and put it in Ure, He is Guilty of High Treaſon. 

By the 23 Eliz. chap. 1. To Aſolve Subjects. from Obedience, and 
Reconcile Them to the Obedience 2 Rome, 7. aan in the Reconci ler 
and Reconciled. \ 

By the 27 Eliz. chap. 2. If. any. "Beclefaftich KS in the Queen s 
Domi nions that ts Ordamed or Profeſs'd by Popiſh Authority, ſhall 
Remain in the Queen's Dominions,' or come from Beyond Sea, and 
not ſubmit to ſome. Biſhop, or ſome Tuſtice of Peace within Three 
Dot, and take the Oaths, He ſhall be Guilty of High Treaſon. 

And if any Subject, not being Eccleſiaſtick, ſtall) not Return from 
a Popiſß Seminary within Six Months after a Proclamation in Lon- 
don, and Submit, &c,. within Two Days, He ſhall be Guilty, of High 
Treafon, whenever He ſhall otherwiſe Return. [See the 1 Geo. 1. 
chap. 55. 3 Geo. 1. chap. 18. Acts to oblige Papiſis To Regiſter 
Their Names and Real Eſtates, &c. and of Publick ue rela- 


ting to. Papiſb Prieſts, poſt. ] 
% ' Of High Treaſon Concerning The 1 Succeſſio on. 


By the 1 & 2 Ann. chap. 17. If any ſhall endeavour Adviſedly or 
Dire#ly, to Hinder any Perſon, awubo (hall be next in Succeſſion to 
the Crown. for the Time being (according to the Limitation By the 
1 & 2 W. & M. Seſſ. 2. chap. 2. and the 12 W. 3. chap. 2:) He is 
.Guilly of High. Treaſen.. And. thoſe that Maliciouſly py Directly 
Aſirm the ſame, by Preaching or Aduiſed Speaking, ſhall incur a 
Præmunire. [See of Premunire, chap. 3. poſt.) 

By the 13 W. 3. chap. 3. To Have Correſpondence, or = Intel- 
1 gence, with tbe P. = Prince of Wales, or Knowingly with 
any Perſon Emplay d by Him, or ta pay Money to his Uſe, is High 
Treaſon, 
| 1 * 4 Ann. chap. 8. 6 Jon. chap. 7. Whoſoever ſhall Adviſedly 
and directly by Writing or Printing maintain, that the Pretended 
Prince of Wales, Or any Other, Hath any Right to the Crown, 
otherwiſe than according to the Alis of the 1 W. & M. chap. 2. or 
12 W. 3. chap. 2. Or that the Kings of this Realm by the Authority 
of Parliament cannot make Laws To Limit and Bind the Crown 
as to the Deſcent and Government thereof, ſhall be Guilty 5 Hi 15 
; leery [See of Prenayire, cbap, 3. 720 
1 | 
; By 


* 


en a Se oa | 


nd „ IR 
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1 


nei Lens of England. 


By be y Ann. chap. 21. Crimes and. Offenſes, auch are High 
Treafon = Myſprifion of Treaſon by. the. Laws. of England, Sell be 
— % in Scotland, and no other. ä | 

17 Geo. 2. chap. 29. Tf any Subject f the Crown of Great 
Eoin after the 1ft of May 1744. within the Realm or without, 
hold any Gorrefpondence hy Leiters, &c. with any San nf the P reten- 
der, or am Perſon employed by him knowing, him to bx, ſo employed, 35 
ar remt any Mone far bis Uſe, knowing, &c. tis High. (Treaſon © 

If. any Son. ef the Pretender lands or attempts to und, or be found ea 100 
in Great ae Ireland, &c. 'tis Higb Treaſon. | 

By the ſame AS a Clauſe of 7 Ann. chap, 21. againſt Forfeitures, 

&c. is not to take ns dig until Mer the "vey of the Fraaner 
and; all his Sons. 

ede out of the Realm may be tried i in England « or. Soden. 


4 Of High Treaſon By Soldiers. 


By the 12 Ann. chap.. 11. F any Subject of the Crown of Great 
Britain ſpall within the Kingdom, or Ireland, or without the King- 
dam, Liſi Himſelf, or Proture any Subject to, Lift bimſelf, with In- 
tent to Go: Beyond Sea, to Serve; any Foreign Prince, State, &c. 
as a Seldier without Licence, He ſhall Suffer and Forfeit as in Caſe 
of High Treaſon. | 

(Ste be Statute of the 10 Aun. chop. 10. * High Trea- 


ſon by- Adhering to the King's 8 And the 7 V. 3. ch. 3. 


For Regulating Trials in Caſes of Hig Treaſon, Sc. Book g. ch. 5. 
See the Statute Ann. chap. 21. For mitigating: the Rigour of the 
Laws relating to "High Treaſon, to commence from the Death of 
the an 


II. Petit Me Ry is a wg — one. out of. Malice taketh Of Petit 
away; the Life of 2 Subject, to whom he oweth a Special, Obedience. Tn | 
It is 8 Petit Treaſon in Reſpect to High Treaſon, which is 1 1429 


. againſt; ME. It may: be Commit ted in Three Caſes, For, P. 336. 


By the 2 5 Ed. 3 chap. 25 I is Petit Freaſon, when 4 Servant 22 
leth bis Maſter, when a Wife kills her Huſband, or when. a. Secular 
or Religious Slayeth his Prelate, to Wen He oweth Faith and Obe- 
drence. [See 1 Mar. Seſſ. 1. chap. 1. | 


1 a, Servant kills his; b Miſtreſs, or the Wiſe of his Maſter, it is 11 Rep. 34: 
Petit Treaſon ; for She is his Maſter within the Letter of the Sta- 3 Inft. 20. 
tute, Judges are reſtrain'd to take it by Equity, A Servant intend- * 


ed to kill his Maſter, and did lay in Wait to do it, while He was his 
Servant, and did not do it till he had been a Vear out of his Service, 


it was adjudged, Petit Treaſon within the Act. A Servant procured e 3 Inſt. 20. 


another to kill his Maſter, who killeth him in the Servant's Preſence, H. P. C. 24. 
This was Petit Treaſon in the Servant, and Murder in the other. mw 46 
If the Servant had been. abſent, he. would have been only acceſſory 


to the Murder. 
If a Wife and a stranger kill the Huſband, it is Petit Treaſon i in 


the 1 and Murder in the Rea. 
5 3 8 And 


An Inftiture of the Book III. | 


3 Inſt. 20. 
H. F. C. 24. 


Of Felony. 


© Spelm. 
Clos. v. Fe- 
lon. 

1 Inſt. 391. a. 
3 Inſt. 15, 38. 


And 10 it is in the Caſe of an Ecclefialtick/ perſon, Serulaf or 
Regular, if he kills his Prelate or Superior, to whom he oweth Faith 
and Obedience, 

If a * Child kills his Father or Mother, be i is out of the Statute; 
all the Child ſerved the Father or Mother for Wages, Sr. in 
which Caſe He ſhall be indicted by the Name of a Servant. 

Aiders, Abettors and Procurers are within the Act,“ but in all 


\ 24. theſe Caſes, if the Killing i is upon a Sudden Falling out, or Se De- 
fendendo, Sc. This is not Petit Treaſon. [See Of Principal and 


Acceſſory, chap. 2. and Of Judgments in High Treaſon and Petit 
Trealon, Book 4. chap. 5. 


I11. n Felony (Felonia, from Feab Fee, and Lon | Price) baer 
was every Capital Crime Committed with an evil Intention. But 
a bare Intention to commit Felony is not puniſhable as Felony, tho 
Finable. [But ſee 3 H. 7. chap. 14. 9 Ann. chap. 16.] It is a 
Word ſo appropriated by Law, that Felony cannot be expreſſed by 
any other. So that Felonice muſt of Neceſſity be laid in the Indict- 
ment for Felony. At this Day Felony includes Petit Treaſon, 
Murder, Homicide, Burning of Houſes, Burglary, Robbery, Rape, 
Chance-medley, Death occaſioned by Self-Defence, Petit Larceny, 
Breach of Priſon; Reſcous and Eſcape, after one is impriſon'd or 
arreſted for Felony, Sc. 

When an Offence amounts to a Felony, it drowns the Miſprifion, 
by Holt, C. J. 2 Ld. Raym. 98 1. unleſs the Crown chuſes to pro- 
fecute for the Leſſer Offence only; as was done in the Caſe of 
Hampden for Miſpriſion of Treaſon. V. St. Tri. temp. F. 2. | 
It is either by Common Law or by Statutes. Felonies by Common 
Law are Murder, Manſlaughter, Felo de ſe, Se Defendendo, Chance- 
medley, Larceny, Robbery, Burglary, Arſon, or Houſe-Burning, 


\ Breach of Priſon. Felonies by Statutes are very many, which will 


« Weſt's 
Symb. p. 86. 
9. 4, * 65. 


appear in their Order. There are alſo Felonies puniſhable by the 
Civil Law, as Piracy, Robbery or Murder upon the Sea. 
elonies likewiſe are either of a Publick or Private Nature. 

4 Publick Felonies are thoſe that are directly hurtful to the 
Gb and the King” s Government. Theſe are Felonies 
Relating, 1. To the Coin. 2. Felonies againſt the King, and the 
King's Counſellors, &c. 3. Felonies of Soldiers and Mariners. 4. 
Felony by Imbezilling the King's. Armour. 5. Felonies Relating to 
Popiſh Prieſts. 6. Felonies by Rioters, and 7. Felonies by Breach 
7 2 Eſcape and i at? and relating to the Revenue and 

rade 


1. Of F elonies Relating to the Coin, 
By the 8 & ꝙ W. 3. clap. 26. It is n to „Blas Copper for 


Sale, or to mix Blanchd Copper with Silver, or Knowingly and 


Fraudulently to Buy or Sell, or offer to Sale, Blanth Copper alone, 
or mixt with Silver ; or Knowingly and Fraudulently to Buy, Kc. 
any Mixture that ſhall be Heavier than Silver, and look and 
touch and wear like Standard Gold, but be mani feſtly worſe; or to 
Receive or Buy any Counterfeit Mill'd Money, or Mill'd Money un- 


au ly Deminiſhed, and not Cut in pieces, at a lower Rate * 
I . the 


— 22 ——— — a 


Char, I. L of England. | 


the ſame by its ; Bas frall Import, or Was Coined 6 or Coun- 
terfeited for. 

[See the 6 7 N. z. chap. 17. An Act to Prevent Counterfeiting 
and Clipping the Coin of this Kingdom, and the Reward for Diſ- 
covery of Coiners, c. See Of Pardon, Book 4. chap. 8.1 * 


2. Of F elony againſt the King, and the King 8 | Connſelors, Sc. 
By the 3 H. 7. chap. 14. Tt is Felony for any Sworn Suan in 


the Cbegue- Roll of the King's Houſhold, under the State of a Lord, 
to make any Confederacy, Compaſſings, Conſpiracy and Imagination 


with any Perſon, to Deſtroy or Murder the King, or any Lord of 


His Realm, or any other Perſon, Sworn to the King's Council, 
being thereof Convitt by Twelve of the ſaid Houſhold before the 
Steward, &c. 


"A Conſpiracy or Imagination by Fords only within the King's - zInft.38,39, 


Houſhold makes it Felony by this Statute without any Overt- act. 
The Perſon againſt whom the Conſpiracy is Form'd, muſt be the 
King, or of the King's Privy Council, except ſuch Great Officers as 
the Steward, Treaſurer and Controller of the King's Houſhold, who 
need not be of the Privy Council. [See Of the Cure of the Lord 
Steward, Ex. To Enquire of Felony, Book 4. chap. 2. And fee 


the 9 Ann. chap. 16. For Attempting to Kill, Sc. a Privy Coun- 


ſellor in Execution of His o 
3. Concerning Felony of Siders and Morinert. 


By the y H. 5. ch. 5. 3 H. 8. ch. f. and the 2 & 3 Ed. 6, ch. a. 
Tt is Felony without Benefit of Clergy, for any Soldier, not being a 
Captain, to leave the King 8 8 er vice en Licence. (on Book 1. 
chap. 's. near the End.] 

By the 3 Jac. 1. chap. 4. It is Sal: to Go out of the Realm 


to Serve any Foreign Prince, or State, without taking the Qaths of 


Allegiance Before Departure. [See. for the New Oaths 1 . & M. 
Seſſ. 1. chap.” 8.] 


And if any Gentleman, or Perſon of Hi her Degree, or any Per- 


ſon who hath Born any Office in Camp or Army, ſhall Go out of" the 
Realm to ſer ve ſuch Foreign Prince, &c. without being Bound with 
Two Sureties in a Bond, not to be Reconciled to the See of Rome; 
and not to Enter into any Conſpiracy againſt the King, He ſhall be 
adjudged a Felon. [See Book 1. chap. 5. near the End.] 


By 9 Geo. 2. ch. 30. If any Perſon enliſts himſelf, or hires or re- 


fains any Perſon, being a Subject of his Majeſiy, with an Intent to 
cauſe ſuch Perſon to enliſt, or procures any ſuch Perſon to go beyond 
Sea, in order to ſerve any foreign Prince or State as a Soldier, with= 
out Leave firſt obtained under his Majeſty's Sign Manual, Jars 
Offender ſhall ſuffer as a Felon without Benefit of Clergy. © 

Offences againſt this Ads committed out of the Kingdom may be laid 
to be committed, and may be tried in any County in England. 

© By the 39 Eliz. chap. 17. Soldiers and Mariners Wandering with. 
out a Teſtimonial, or Idle Perſons which wander as Soldiers and Ma- 
riners, ſhall ſuffer as in Caſe of Felony without Clergy. 


See 
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dme InP . een KS. e and”) 
See the Offences which are made capital in Soldiers, and the Pu- 
niſhments they are liable to in the Statute 6 Geo, 2. chap. 3. and 
the laſt Act for preventing Mutiny and Deſertian.}J 

[See the 11 F 2 V. 3. chap. 7. For the more Effectual Suppreſ- 
ſion of Piracy, infra, &c.] | h 

See the u Aun. chap. 18. Concerning the wiltul Peſtruction of 
Ships of War, and of Merchant Ships in Danger, Ge. 

See the 1 Geo. 1. chap. 47. For the Puniſhment of Soldiers that 
are of the Popiſh Religion; and the Puniſhment for Seducing Sol- 
diers to Deſert. | entre 

By the 7 Geo. 1. chap. G. M any Soldier all Raiſe a Mutiny, or 
Refuſe to Obey His Superior. Qfficer, or ſhall 'Refſt any Qffecer in the 
Execution of His Office, or Draw or Offer to Draw, or ſhall Strike 
cr Lift up any Weapon, Againſt His Superior Officer, it is Felony. 


4. Of Felony. By Jmbezilling the Kiog's Armour, Ge. 
? of - 7 VF 41071 . FJ) le rg "3:14 {1 at 11 Tartan 4 x l 
By the 31 Eliz. chap. 4. J am Henſon having ile Charge, or. Cu: 
adh of the Ning Armour, , Ordnance, Munition, &c. or of am 
Victuals provided for Soldiers, Mariners, &. ſpall: fer Lucre wit 
Fully Imbezil the ſame to the Kalue of Twenty Shillings (tho at. ſever 
ral Times) He ſball be Adjndged Guilty. of; Felony, And h the 28 
Car. 2. chap. 5. without Benefit of {He Clergy: Sec the 42 KH 23 
Car. 2. chap. 23. See theg & 10 V. z. chap. 41. and the 1 Geo. 1. 
chap. 25. To preſerve the Stores belonging to the Navy, Sc. Sce 
alſo Of Forfeiture, Book 4. chap. 5.] 


KY, 
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By the 27 Eliz. chap. 2. Mboſoever ſhall willingly Receive, | Re- 
lieve, Aid or. Maintain, | any Jeſuit, Seminary or, other. Popiſh 
Prieſt, &c. being at Liberty or Out of, Hold, knowing, Him to be 
ſuch, is Guilty of Felony without the Benefit. of the Clergy.  _ 

a By the 35 Eliz. chap. 2. F ſuch Popiſh Recuſant as, is mention- 
ed in the Statute, Departs not the Realm within, the Time Dimited, 
if He does not Conform, Himſelf. within Three Months, as: the Statute 
requires, or if. He Returns without the King's Licence, He ſhall. be 


directed, immediately to Diſperſe Themſelves) ſhall Afterwards Un- 
lawfully, | Riatoufly, Continue together by the Spacr , an Hour after 
uch Proclamation, or after a Wilful Hindrance of a Fuſtice of 
Peace, &c. from making the ſaid Proclamation, They ſhall be Ad- 
Judged Felons without Clergy. So if any Perſons Unlawfully, Rio- 
: 2- 5 touſly 
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fou and Tunultuouſly. Sad! _ Force, ball Db ur Pull 


Down, or Begin i Demaliſi or Pull Don any Church vr Chapel, 


ar Building for Religions Worſhip, Cerrifeu and ' Regiftred, accord. 


ing to the 1 W. & M. chap. 18. or any Bueling. Ha, Barn, Sta- 


ble or other Out-houſe, They ſhal be 24s; yo 25 mw without Benefit | 


of | Clergy, = 4 2219910 9 a 1113 nicki vo\r 3. £ 
By 4 Geo. 1. cha 11. Peres ine eren 1 N 
refuſing to pleat,” Judgment ſhall be entered a in them 7 De 


fault; and if they Yo not pay the Sum reteoered againſt then 2 . 


three Months after Judgment, they ſhall ' be ue de as Felons. 
' Returning,” &c. is Felony without Clergy. | 


By 9 Gen. a ©. 35: All Offenders in Smuggling before 25 April 
1736: are pardonedl. O 50) 1300! 


Provided, That if any p' Perſon gh! Gd. 9⁵ 46 ha "Babs 7 


Hike Wool, 2 


Tranſportation, takes als Benet of ' this "AE; and he afterwards 
guilty, &c. on Conviction of the future Offenct, and Proof of (the 


the Benefit of it your his Diſcburge, be nn of _—_ _ 
ou Clergy. : 1 2110 10 l 1211010 ; 11 

'Hhere three or more Per ſons armed wth Far. * are 
cdroiHed of being aſſtmbled: and armed in order to be affifting in 


running Goods, [they . ſhall. be guilty of . Felony. ; Ti an for 
Seven Mars. Returning is. Felony without Clergy. yl 


| former Offence committed before the making of the Act, and his takin 15 ; 


Fa iPerſons, to the Number of tus ar more in Company are 
| aud: paſſin g within five Miles from the Sea- Coaſt, or from any 


navigable River, with' any - Horſe, Cart &c:'\wherton there is la- 
den more than. 2 Pad of Tea; or Branay,' &c. exceeding the 
Quantity of five Gallons, not having paid the Duties, nor - having 
a Permit; or other foreign Goods to ys Value of zol. landed from 
any Ship 'without due Eutry and Payment: of Duties; and 'tarry 
any  offenſtve Arms, or ' wear: any Maſe or Diiguiſe when paſſing 
with ſuch; or forcibly aſſault ar refill Officers, '&c. © ſhall be deemed 
| Runners within 8 Geo. 1. c. 18. and be tranſported for ſeven Tears, 
Returning, &c. is Felony without..Clergy. 

Ib. If. Officer aboard Ship, &c. in any Port, be forcibly del 
ü wounded, &c. in the due Execution , his. Office, Perſons forcibly 
hindering, &c. and they aubo abt in ' their Aſiſtance ſhall” be tranſ- 
ported for ſeven Years, Returning; &c. is Felony without Clergy. 
By Stat. 11 Geo. 2. chap. 22. Perſons guilty of | ſecond Offence in 
 «orlfully and maliciouſly beating, &c. any Perſon, with Intent to 
hinder him from buying Grain, &c. or in ſlapping any Waggon, &c. 
loaded with Wheat, &c. [Several other Particulars in the Act at 


large.] Or ub deftray any Granary, &c. where Corn is Rept to be 


abet, &c. [Several other Offences of like Nature] /ball be tran/- 


7 ported for jeven Years. Returning is Felony * without Clergy. 
by Of Felonies By Breach of Priſon, Eſcape and Reſeous. 1 


Breach of Priſon. and Eſcape may be Committed by the Party | 


Himſelf; Alſo an Eſcape by an Officer and a Privats Perſon 3'a 
. by a Stranger. 


Of Breach of Priſon and Eſcape by the“ Party Himſelf 
"Breath of Priſon, for any Cauſe, as Freſpaſs, was Felony at the 


Common Law. But now Breaches of Priſon for Offences: not Ca- 
pital are not Felonies. For, 


1 By 


Au Jnſtitute of the Book III. 

B the 1 Ed.. Nope that: Breaketh Prijon, ſball have Judgment 
of Life and Member, fon Breaking of Priſon only, except the Cauſes, 
for which be was Taken and Impriſon d, Did Reguire aach Judg- 
ment, if He bad 20 ige. ee 2: duſt. 5890 


28. 1 30 b. aA Priſon within this ue is the Stocks; The Priſon of a 
21 589. Lord of a Franchiſe; The Cuſtody of any, that Lawfully Arfeſts ; 
H. P. C. 107. or the; Houſe of the Conſtable, Tu Lawfully. Arreſts, or other Per- 
i F 6.590: ſon, where Detained, as well as the Common Gao}, '' But if the 
*: Priſon is Fired without the Privity of the Priſoner, He may Law- 
fully Break it, to Save Himſelf. If a Gaoler does Voluntarily Per- 
mit a Felon to Eſcape, it is Felony in the Gaoler, not in the Pri- 
ſoner: If the Gaoler is Negligent, it is Felony! in the Priſoner, and 
a Miſdemeanor in the Gaoler. If the Priſon is broke by Strangers 
* 2 Inſt. 589. without the Priſoner's Procurement, No Felony in the Priſoner. To 
SC. zo, 31. Go out of the Friſon, when. the Doors are open, is not Felony, 
H. P. C. 108. no more than when the Gaoler Suffers the Priſoner to Go at large. 
For the Statute Requires an Aua! Breaking with Force and Vio- 
lence, by the Priſoner Himſelf, or others through His Procure- 
ment ot at leaſt with His: Ptivity. If. Ele was no way: Concern'd in 
the Breaking, and yet Eſcapes through the Breach, He: can be In- 
dicted only for the Eſcape. Though He Breaks the Priſon by open- 
ing a Paſſage to Efcape, yet if He does not Eſcape, the mere Break- 
* 2 Inſt. 592. ing does not amount to Felony. If One is Committed only for * Su- 
_ 2. ſpicion of Felony, yet if the Felony is done, it is Felony to Break 
3 Inſt. 69, 70, the Priſon; otherwiſe if no Felony was done. But if the Offenſe, 
rs for which the Party was Committed, appears by Matter of Record, 
as when a Perſon. Preſent. in Court is Committed, or the Party is 
taken by a Capras, it is Felony to Break the Priſon, though. 8 
Party was innocent, or no Felony done. Whereas if the Sheriff, 
Sc. by the Authority which:the-Law Gives Him, Arreſts an Iono- 
cent Man, He may Reſcue Himſelf. S0 Note a Difference betwixt 
a Warrant of Record and a Warrant in Law. One muſt be Commit- 
ted By Lawſul Mittimus, elſe the Breach of Priſon is no Felony. 
H. P. C. 109. © Breach of Priſon turns into Felony only, though the Prifoner was 
Committed for High Treaſon. For it is not made Treaſon by the 
„lat. 899. 2 5 Ed. 3. chap. 2. or by any ſubſequent Statute.  f But if a Priſoner 
H. P. C. 109. breaks a Priſon to let out Ttaytors, This is Treaſon; becauſe there 
Kely. 27. are no Acceſſories in High Treaſon. If one is Impriſoned for ® Petit 
* 2 Int. 59. Larceny, or for Killing a Man % Defendendo, or By Misfortune, 
and Breaks the Priſon, It is not Felony. 
Thus Of Breach of Prifon by the Party. Himſelf. 
By Eſcape after an Arreſt Felony alſo may be Committed ' by * 
H. p. C. 111, e If a Perſon Eſcapes Before an Arreſt, He cannot be Puniſh'd 
271. as a Felon. But if Flight is found, He ſhall Forfeit His Goods. Per- 
12 5 ſons Preſent at the Committing of a Felony muſt uſe their Endea- 
H. P. C. 89. vour to Apprehend the Offender; otherwiſe They are to be Fined 
-.- 1 1* » und) Impriſoned. See the 3 Ed. 1. chap. g. 13 Ed. 1. chap. 1. Of 
Hue and Cry. And the 3 H. 7. chap. 1. in Caſe a Murderer Eſ- 
capes, infra. ] 

9 Geo. 1. chap. 28. It is Felony to oppoſe ſerving Proceſs in 
the Mint, or to abuſe} any Perſon ſerving Proceſs, or to make reſcue, 
ot conceal a Priſoner, Se. And to 2 in un Tumult, or oppoſe 
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the Execution of Proceſs there in a Diſguiſe, is Felony without 
Clergy. | e 1 41 

: By i 1 Geo. 1. chap. 22. It is Felony for Three or more, within 11 
the Bills of Mortality, where Perſons ſhall unlawfully aſſociate, to | ll 6 
ſhelter themſelves from Debt, of which Complaint ſhall have been i 
made by a Preſentment of the Grand Jury, to oppoſe ſerving Pro- 
ceſs and Aſſault the Perſon. ſerving,, whereby he ſhall receive bodily 0 
Hurt; or for any Perſon to oppoſe an Officer of Juſtice, or to reſcue 
or conceal a Priſoner taken there.] 13 | bt 
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- 
—_— — 


By 16 Geo. 2. chap. 31. F any Perſon be aſſiſting to any Pri ſo- 
ner to attempt to make his Eſcape from any Gaol, although no Eſcafe 
be actually made, the Priſoner being then convicted, &c. of Treaſon 
or Felony (except Petty Larceny) or committed or detained for Trea- 
ſon, &c. (except Petty Larceny) expreſſed in tbe Warrant; on Con- 
viction it is Felony, Tranſportation for ſeven Years. If Priſoner's fl 
. Offence was Petty Larceny, or a leſſer Crime, or he was in Gaol for 10 
Debt, &c. amounting to 100 l. the Offenders are Guilty of a Miſde- | 1 
meanor, and to be fined and impriſoned. 'h 
Conveying into Priſon any Diſguiſe, Inſtruments or Arms to fa- 
cilitate Eſcape, and cauſing to be delivered: to Priſoner, or his Uſe, 
without Privity of Gaoler, though no Eſtape made; if Priſoner 
then convicted of Treaſon, &c. or committed, or detained, &c. 
Tranſportation for ſeven Years. J for Petty Larceny, &c. ut ſu- 
pra, Fine and Impriſonmeunt. 6 
By the ſame Act, 0 afiſt any Priſoner to attempt to maße his 
Eſcape from the Cufiody of any Conſtable, &c. who has the lawful 
. Charge of ſuch Priſoner, in order to carry him or her to Gaol, by 
Virtue of a Warrant of Commitment for Treaſon or Felony (except 
Petty Larceny) expreſſed in ſuch Warrant ; and Aiding any Felon 
to attempt to make. his Eſcafe from on Board any Boat, &c. carry- 
ing Felons for Tranſportation, &c. is Felony. Tranſportation for 
ſeven Years. | | PH "4 tte 

Proſecutions to be within a Year after the Offence. 

Returning from Tranſportation punifhable as in Caſe of other 
. Felons tranſported: R Allie 
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2. By an Officer, There may be a Felony by a Voluntary Eſcape, . 8. P. C. 32. 
The Puniſhment for a Negligent Eſcape is a Fine. But for a Vo— * F. ww * 
luntary Eſcape the Otficer is Eſteemed to be Guilty of the ſame Baka 
Crime, that the Perſon permitted to Eſcape ſtood Committed for, 

whether for Treaſon or Felony. | Eſcapes ſuffered by * Private Per- H. P. C. 112. 
ſons, who have Felons in their Cuſtody, are puniſhed (generally 

ſpeaking) as Eſcapes ſuffer'd by Officers. [See Concerning the Eſcape 

Of Felons Weſtm. 1. ch, 3. 31 Ed. 3. ch. 14. 1 Rich. 3. ch. z. 

19 H. 7. chap. 10. and Of the Gaoler, Boch 1. chap. 7.] 

3. Felony may be committed By a Stranger, when Publick Ju- 

ſtice is Hindered by a © Reſcue, or when a Stranger Takes one away .f. Oz 31. 
By Violence, that is Arreſted for Felony By lawful Authority. A 24 589. 
Hindrance to Arreſt One that has Committed a Felony, is a Miſde- H. P. C. 116. 
meanor only. * But if the Party is Arreſted, and then Reſcued, If e {4 
the Arreſt was for Felony, The Reſcuer is a Felon ; If for Trea- 32. a. $42 


2 on 2 Inſt. 590. 
ſon Kely. 77. 
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* 2 Inſt. 592. 
1 fo 8 16. mitment. | 


Symb. p. 86. 


e 1Inſt.287.b, 


H.P.C.28, 29. 
+ Dalt. ch. 145. 


Kely. 121, 


4 
* 3 Inſt. 54. 
Dalt. ch. 145. 


e 3 Inſt, 47. 
H. P. C.:43- 
alt. ch. 145. 


H.. 
Cromp. 24. 


ſon a Traytor, becauſe They are all Principals. If for Treſpaſs, 
Sc. The Reſcuer is Finable. 3 
* There muſt be a Felony really done, and a Lawful Com- 


2. > Private Felonies are Thoſe that are immediately Hurtful to 
Particular Perſons; tho' Theſe too are againſt the King, His Crown 
and Dignity. Theſe Private Felonies, more immediately againſt the 
Inferior Members of the Commonwealth, are ſuch as are Committed, 
1. Againſt the Life of a Subject. 2. Againſt his Body, without Ta- 
king away his Life. 3. Againſt his Goods. 4. Againſt his Habitation, 
and, 5. There are ſome Private Felonies made Capital By Statutes, 
which more immediately do Concern the Subject. 1 
1. Of Private Felonies which are againſt the Life of the Subject. 
The Life of a Subject may be Deſtroy'd ſeveral Ways; as 1: By 
Murder. 2. By Manſlaughter. 3. By Chancemedley. 4. By Neceſſity. 

Murder and Manſlaughter are properly Felonies; but in all the In- 
ſtances before mention'd One may be Arraigned for Felony and Mur- 
der. [See of Chancemedly, and of Killing By Neceſtiy, infra.] 


| TP: © Murder (Murdrum, Sax. Mordrue) may be committed upon 
One's ſelf, or upon Another. | EIS» 


1. Murder of One's ſelf may be committed, when one Kills Him- 
ſelf by Hanging, Poiſoning, Drowning, Stabbing, . &c. with Deli- 
beration and a Direct Purpoſe, In this Caſe one is Term'd Fe/o 
de fe. But the Perſon that Commits this Felony, muſt be of the 
Age of Diſcretion and Compos Mentis. Therefore If an Infant under 
the Age of Fourteen Years, or a Lunatick During his Lunacy, or 
one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf, It 
is not Felony. If one, during the Time that he is Non Compes 
Mentis, giveth himſelf a mortal Wound, whereof, when he reco- 
vereth his Memory, He dieth, he is not Frio de ſe; for at the 
Time of the Stroke he was not Compos Mentis. * In ſome Caſes he 
who maliciouſly Attempts to kill another, and in Purſuance of 
ſuch an Attempt unwillingly kills Himſelf, is a Felo de ſe. As when 
One Haſtening to kill another, falleth upon his Weapon, - which he 
held up in his own Defenſe. But as in other Felonies, Death muſt 
enſue within a Dar and a Day after the Stroke. [See of the Coro- 
ner, Book. 1. chap. 7. Of the Court of the Coroner, Book 4. ch. 1. 
and of Forfeiture, Book 4. chap. 5.] 22 | 

2. Murder Committed upon © Another is when a Man of Sound 
Mind and Memory, and of the Age of Diſcretion unlawfully killeth 
Any Reaſonable Creature in Being, under the King's Peace within 
any County, with Malice Forethought, either Expreſs or Implied, 
ſo as the Party Wounded or Hurt dies of the Wound or Hurt within 
a Near and a Day. The Killing may be by a Weapon, Poiſon, 
Cruſhing, Bruiſing, Smothering, Suffocating, Strangling, Drowning, 
Burning, Burying, Famiſhing, Throwing Down, Inciting a Dog, 
Bear, Sc. to Bite or Hurt, whereby Death enſueth, and by laying a 
Sick Man in the Cold in the open Air, againſt his Will, by Reaſon 
whereof he Dieth. Pa Fr Fe | 
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© Majus eft delictum ſeipſum occidere, alum alium. 3 Inſt. 54. 
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But To N this Definition of the Murder of: N 8 . 

One under the Age of Diſeretium, or One Non Cumpos _ 2 3 Inft. 4,6, 
cannot, be guilty of the Murder of Another. But if it by ft. p. c. 
Circumſtances That the Infant did Hide the Body; Se. it is rad 4. 43 
[Sce Of Crimes and Offenſes, ſupra.] If one that is Drunk kills a 
Man, it is Murder. 

It muſt be a Killing of fouls b Reaſonable Creature; Man or Wo- 3 Inſt. 50, 
man, Subject or Alien; Whether Attainted of Treaſon or Felony, 0 
Præmunire, Gc. or not, Chriſtian. ot Heathen. And the Reaſonable 3 
Creature muſt he Born Alive. [See Book 1. chap, 1. Of Life, and 
Exod. xxi. v. 22, 23. 

It muſt be within ſome Caunty. For if it is done out of the 3 Inſt. 48. 
* it cannot be determined By tbe Common Law ; but muſt. be H. F. C. 34. 
Heard and Determin'd before the Lord High Conſtable, Sc. [See Of 
the Court of the Conſtable and Marſbal, Of the Admiraliy- Court, and 
the Court By Commiſſion according to the 28 H. 8. chap. 1 Bool 4. 
chap. 1. See the Statute 2 Geo. 2. chap. 21. for Trial off Murders, 
where either the Stroke, or Death only, happens in England.] 

It muſt be with Malice Forethought. * Malice is a formed Deſign . 2 Inf. 42. 
of Doing Miſchief to Another ; & that Hatred and Malice Differ. er 
He that Doth a Cruel and Voluntary Act, whereby Death Enſueth, 1000 T 31 i. 
Doth it of Malice Prepens d and F orethought in the Eſteem of the 
Law, though He doth it of a Sudden. Therefore Malice is Expreſſed 
by the Party, or Implied by the Law. 1. Expreſs Malice is when . 3 Int. fi. 
the Killing, is with Malice Prepens'd or Forethoaght; with a Sedate = P. C. 47, 
Mind and Formed Deſign To Wound, Poiſon, or To Do ſome Per- 
ſonal Injury to Him that is Kill 'd, the Malice Continuing until the 
Mortal Wound or Hurt is Given. This Malice may be in the Prin- 
cipal that Doth the Act, or in the Principal Aiding and Abetting; 
and in the Acceſſory Before the Fact. When a Perſon in Cold Blood, 
Maliciouſly, Uolawfully nd Deliberately Beats Another, or Boll t p. C. 49, 
other Corporal Damage in uch a Manner! That He Afterwards Vieth 8 
thereof, He is Quilty of Murder By Expreſs Malice, tho He did not 
Deſign to kill Him; But But if He Beats Him only in ſuch a Manner, that 

It appears He only meant to Chaſtiſe Him, It is Manflaughter only. 
If-One Executes His Revenge upon a Sudden Provocation in ſuch a 
Cruel Manner, with a Dangerous Weapon, { as' ſhews a Malicious: and 
Deliberate Intent To Do Miſchief, and Death enſues, It is Expreſs 
Malice from. the Nature of the Fact, and Marder. If Two or * 3 loft. 56. 
More come together to Do an Unlawful AR, as to Beat a Man, To On 20 
Commit a Riot,. To Rob a Park, &c. and One of Them Kills a p. 347. We 
Man, This is Murder i in All of that Party that are Preſent, Aiding H. P. C. 31, 
or Afiiſting, or that were Ready To Aid and Aſſiſt, tho' but Lookers Kely 85,1 15, 
on. - Otherwiſe of Them that Come By Chance. It is certain, That 15. A 
where The Principal Intent was to Commit Another Felony, and a . 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 
Guilty of Murder; for All will be ſaid to Intend the Murder. And 
ſuch Perſons are ſaid to be Preſent that are in the ame Houſe, tho ian 
Another Room, or in the ſame Park, .tho' at Half a Mile Diſtance, 
or Out of View. And ſo It is when, Death Happens, Where ſeveroa!l 
Perſons intend only a Breach of the Peace, and To Reſiſt All Oppo- 
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® Malitia ſupplet ætatem. 8. P. C. 16. b. 
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H. P. C. 48. ſers. If A upon a Quarrel with B. tells Him that He will not 
Strike Him, but that He will Give Him a Pot of Ale to Strike Him, 
and thereupon B. Strikes, and A. Kills Him, He is Guilty of Murder; 

dKely.55, for This was only To Cover His Miſchievous Intention. If upon a 
pay Sudden Quarrel One being provoked by Bare Words or Geſtures makes 
a Puſh at Another with a Sword, before the Other's Sword is Drawn, 
and thereupon a Fight enſues, and He who made the Aſſault kills 

the other, He is Guilty of Murder; bechuſe He ſhew'd at firſt, that He 
intended to kill Him. But if He had made no Paſs at Him, till His 

Sword was Drawn, and till He was upon His Guard, and then Fights 

with Him and kills Him, He is Guilty of Manſlaughter only. 


* 3Inſt. 51. Sometimes The Malice, intended to one, makes the Accidental 
7 F.C. 5. Death of Another to be Murder. As 4. Having Malice to B. firikes' 


at Him and miſſeth Him, and kills C. This is Murder in A. If one 
lays Poiſon to kill B. and C. takes it and Dies, This is Murder in 
him that laid the Poiſon. If one Reſolves to kill the next Man He 
meets; and does kill Him, It is Murder, tho' He knew Him not; for 
H. P. C. 47, It is Malice Againſt All Mankind. In the Caſe of * Duelling, It is 
$4.49; Agreed, that where Two Perſons meet and Fight in Cold Blood up- 
on a Precedent Quarrel, or at ſuch a Day after the Quarrel, in 
which It may be preſum'd the Blood was Cool'd, and Ode killeth 

the Other, He is Guilty of Murder; tho' He had often declin'd to 

meet Him. For where a Man is killed, the Law will not preſume 

that it was upon a ſudden Quarrel, unleſs it is proved ſo to be; 
therefore if A. kills B. and no ſudden Quarrel appears, it is Murder; 

for, it lies upon the Party indicted, to prove the ſudden Quarrel. 

2 Ld; Raym. 1493. in Oneby's Cafe, and Legg's Caſe,  Kely. 27. 

there cited, If A. Challenges B. and B. Refuſes to meet Him, but 

Tells A. That He ſhall go the next Day to ſuch a Town about Buſi- 

neſs, and then A. meets B. on the Road the next Day, and Afſaults 
Him, whereupon They Fight, and B. killg A. He is Guilty of Man- 
ſlaughter only. If A. Challenges B. and B. Refuſes to meet him, 

but tells Him that He always wears à Sword, and ſhall be al- 

ways Ready to Defend Himſelf, and then A. meets Him and At- 

tacks Him, and A. is kill'd, B. is not Guilty of Murder, nor of 
Manſlaughter, if the Killing was Neceſſary in His own Defenſe. 

In Duelling, not only the Principal who actually kills the Other, but 

alſo the Seconds are Guilty of Murder; whether They Fought or not. 

And the Seconds of the Perſon kilF'd are Equally Guilty, by Reaſon 

of the Encouragement which They Gave Their Principals, by Join- 

ing with them. H. P. C. 51 contr. [See Of Afrays, infra, and the 

9 Ann. chap. 14. where Any Perſon Aſſaults and Challenges An- 
bother to Fight for Money won at Play, Sc.] Theſe are Inſtances of 
H. P. c. 57. Expreſs Malice, beeauſe the Acts ate Cruel or Unlawful, Deli- 
Kely. 111, | berate, in Purſuance of the'Unlawful Act and Immediate Hurt of An- 
1 1nd. other, or By Neceſſary Conſequence. 2. But There is alſo a Malice 
Implied by the Law, where It is not Expreſs'd in the Nature of the 

z Inſt. 5 1, 5 2. Act. This may be in Tree Caſes. In reſpect of the * Manner of 
Le 58, Killing; As By Poiſoning {See 1 Ed. 6. chap. 12.] or when One Kil- 
1 135,137. leth Another without any Provocation, or upon a Slight . 
1 7 : 10 O32MT 18 1 0 
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< In criminalibus fuffcit generalis malitia intentionis cum facto paris gradus, Bacon 
65. . 
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No Affront by bare Words or Geſtures is Bier Fatah, [See 
Of Man/laughter, poſt.) * In Reſpecs of the Perſon Killed; as I à . 3 Ind. 62. 
Conſtable or Watchman is kill d doing His * Any Other a 

comes in Aid of the King's Officer, while He is I 

tho' the Killer knew Them not to be ſuch Perſons, yet It is Murder. Contr. 
Others contend, that He ought to Have Notice from Them, that 275, 216. 


F. C. 45, 46. 


They come to keep the Peace, &c. If a Bailiff is Executing a Law- 2 Co. 5” 
ful Warrant, and is kill'd, Here Malice will be Implied, 1180 the 280. x 
Bailiff Arreſts on à Sunday [See 29 Car. 2. chap." 7.] or tho He 3 Cro. 183, 
ſhews not His Warrant, where It may be Demanded, and tho' the? 
Proceſs is Erroneous. But if the Bailiff do that which is Unwar- 
rantable, (as if He Breaks Open an Houſe to Arreſt in Civil Caſes, 

either By Night or Day) and is Slain, Malice ſhall not be Implied 


V Bok 1. chip. 71)» bs R_Pe® of 1K» yh ce 
Per ſon Killing, as If One Aſſaults Another to Rob Him, and in Re- Tr 


an Untimely Eud; If One is Executed y Command of a Judge HP. C: 46. 


who Hath no Juriſdiction in the Cauſe ; If Execution is not By a 
Lawful Officer; or if the Sheriff, &c. when He ought to Hang the 


Party Attainted, does Burn or Behead Him; or, if an Officer Autho- * 


rized to Whip, &c. does it with ſuch Rigour, that by Means thereof 
the Offender Dieth, &c. In All Theſe Caſes the Law doth Imply 


Malice. [See the Statute of Stabbing, 1 Fac. 1. chap. 8. poſt. In 
AGATE THO ͤ ent Oe 

Laſtly, It is ſald in the Definition of Murder, That the Dying 
muſt be within a © ar and a Day after the Stroke, Wound, Cc. z Ind. 537 
For If One that is Wounded, Poiſon'd, c. dies after That Time 5 Rep. 1. 
The Law Preſumes He Died a Natural Death. 80 It is in Caſe of a 
Felo de je. The whole Day, on which the Hurt was Done, ſhall be 
Reckon'd the Firſt. ' It is no Excu e, Where another is wounded, 4 Kely. 26. 
If the Party Dies thro' his own Negligence or Diſorderly Living; 
3 were the Principal Cauſe of the Death which en- 
ſued, 1 þ 6 | 


By the 3 H. 7. chap. 1. When one is ain in the Day-time, and 
the Murderer Eſcapes. untaken, The Townſhip that ſuffers it, ſhall 
be amerced, 'Ahd the Coroner ſhall. Enquire thereof upon the View of 
the Dead Body. MET A Crd 


The Town ſhall be amerced, If any Man kills another in his 


F 


by * 


own Defenſe, and Eſcapes. | 


- 


in a Town not Incloſed, and the Murderer Eſcapes, The Town- 7 Rep. 6, 7. 
ſhip ſhall be amerced. But if it is Incloſed, whether the Murder H. F. C. 89. 
is Committed by Night or Day, The Townſhip ſhall be amerced, 
if the Offender Eſcapes. For the Gates ought to be ſhut. from Sun- 
ſet till Sun-riſing. [See the 13 Ed. 1. chap. 1. and of Hue and Cry 
See the 22 Fac. 1. chap. 27. An Act to prevent the Murdering of 
Baſtard Children ; and Note, That when the Birth of the Child is 
Concealed, It ſhall be taken to be Born alive; And If it is Dead, it 
2 1 . —— ſhall 


| Other that php 494 
ecuting His Office, Kei 56. 


F.C. bv. 


ee e wrt 2 Inft. TIN 
© If a Murder is committed in the Day-time (not in the Night) « , 1.6. 53. 


© 4 —„ EP ce 


(hall be "Ca upon Account of the — That the 


1 Mother murdered it, unleſs ſhe. proves that it was Still- born. 


IInſt. 217. b. 
3 Inſt. 55: 


d Cromp. 25. 
Kely. 56. 

1 Lev. 180. 
2 Cro. 85 


43 Inſt. 5 r, 
55 
H. P. C. 56, 


Patt. ch. 146. 
P. 349- 


4 Kely. 27. 
« Kely. 1 30, 


The Intent of the Mother, to Coneeal the Child, makes it to bo 
Thought Murder, tho' in Truth the Child was Ban Dead.] 


2. Of i e 
* Manſlaughter, is the Killing of another ee Malice, in a 


Preſent Heat on a Sudden Aar rel, upon a Juſt Provecation, or in 
the, Commiſſion of a alu untary and Unlawful Act, without any De- 
liberate Intention of do oing Miſchief. There is no Difference betwixt 
Murder and Manſlaughter, but That Murder is upon Malice Fore- 


thought, Expreſs, or Iwplied; and Manſlaughter upon a Sudden Oc- 


caſion, or without an y Intent. 1 herefore in there 


can be no Acceſſories ore the act. | 
It muſt be upon in $3 F 


Quarrel, or after watds upon other Diſcourſe, whereby the Heat of the 


Blood might be preſum' d to be Cool'd. Theretare where Two meet 
together, and ſtriving for the Wall, one kills the Other, This is, Man- 
ſlaughter. And ſo it is if they had, upon a Sudden Occaſion: gone 


into the Field and foug t, and 92 one "Fad kill'd the other. For all 


is one continued Act of Paſſion upon the firſt Sudden Occaſion. If 


Two fall out on a Sudden and F $4 and one Breaks his Sword, and 
a Stranger ſanding by Lends him another, and he kills therewith, 
Manſlaughter in 8 5 

Or it muſt be upon a Fuſt S But ab it appears that 


One Hath, kill'd. another, It ſhall be intended at fit ſt that he did it 


bs, Maliciouſly,, unleſs, he can rove. that he dig, it upon a Juſt Provo- 
cation. No Breach of a FA 's Ward, or Treſpals either on Lands 


131, 132,134. Or Goods, no Affront by Words or Geſtures will Excuſe the Killing of 


'Kely. 55,60. 


8s Kely. 135. 


hk Plowd. 101. 
12 Rep. 87. 
Kely. 46, 60, 
61, 62, 1 36, 
137. 


another er, from the Guilt of, Murder, or be, thought a Juſt Provoca- 


tion. 


Two upon a Sudden Heat. Juſt Provocations may be in the follow- 


ing Manner. * As if one upon Angry Words ſhall Aſſault another, 


either By pulling Him A 8 Noſe, or Filliping upon his Forehead, 
Sc. and he that is ſo A 

diately Kill the other, This is only Manſlaughter. For the Peace 
was broke by the Perſon Kill d, and an Indignity was offered to the 
Slayer, ſo that he might Reaſonably apprehend that There might 


be ſome further Deſign upon him. It a Man's Friend is aſſaulted 


by another, or engaged in a Quarrel that comes to Blows, and one 
1n, the Vindication of his Friend ſhall on a Sudden take up a miſchie- 


vous Inſtrument, and, kill the Enemy of his Friend, That is but 


Manſlaughter. | So it is if a Man ſees another injuriouſly Reſtrain d 


11 Ventr. 
158. 
Raym. 212, 
213. 

Kely. 137. 


of his Liberty by Pretended Preſs-Maſters, Cc. and out of Compaſ- 
ſion comes to his Reſcue, and kills any of thoſe that ſo Injuriouſly 
Reſtrained him, That 1 Is Manſlayghter. N If the Party injured 
ſubmitted, and there was no Affray.] Again, when a Man. is taken 
in > AMT ay another s, Wife, and Pe Maran preſently, kills 
3 | the 


I 


Wy 


1 i. 


* 
41 
= 


'® Delinquens per iram provocatus, puniri debet mitius, 2 Inſt. 55. 


Av Inſtitute of the Book, UI. 


aden 9yarrel, Where the Party Guilty did. 
not appear tobe Maſter. of, His Te by talking calmly upon the 


But if upon ill Words (as Giving the Lie, calling another 
Son of a Whore, Sc.) Both the Parties foddenly Fight, and one kills 
the other, This is but Manſlaughter. For it is a Combat; betwixt 


aulted ſhall Draw his Sword, and imme- 


* . r P * * * 


— 
* 
— 


CHAP. I. Laws of England. = 
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the Adulterer, This is a Juſt Provocation, and makes it Manſlaugh- 
ter. For here was the Higheſt Invaſion of Property. [See Lev. Xx. 
v. MM. A R mn. ee 
4 4 Unlawful Ac muſt be without Deliberation, and without 3 Inf. 56. 
Intention of Doing a Perſonal Hurt, to make it Manſlaughter, For ET 1 
If the Unlawful Act is Deliberate, and tends to the Perſonal Hurt 113, 116. 
of any immediately, or by way of Neceſſary Conſequence, and 
Death enſues, It is Murder as before obſerved. S0 that any Un- H. p. C. zz, 
lawful Act without an Ill Intent, is Manſlaughter;/ with an ill Intent, 4+ 
Murder. © As when two Play at Foils, and one kills the other, it H. p. c. 3s, 
is Manſlaughter only. For tho' the Act was Unlawful, yet there 57: 
was no Deliberate Intention of Doing a Perſonal Hurt. If TwWo 3 If. 56, 
Maſters of Defenſe; without the King's Command, play at Hand- 8 | 
Sword, Cc. and one Hurts the other ſo that He dies within a'Year' Dal ch. 148; 
and a Day, it is only Manſlaughter. It is not Felony, if it is by the p. 352. 
King's Command, (Q.) For that in Friendly Manner they Play by 
Conſent, and for Sport to Try their Manhood, or That They may be 
able to do the King a Service in that Kind, as Occaſion ! ſhall be of- 
ferr d. So if Death Happens by Playing at Foot-ball, by Wreſtling 
and ſuch like Sports, which are attended with no apparent Danger 
of Life, and are uſed only for Sport or Exerciſe. © If one Killeth - z Ind. 57: 
another by throwing a Stone over a Wall, in a Place where Men often H-?-C-44-45- 
Reſort, or by throwing a Stone wantonly at another in Play, and By 
doing ſuch Idle Action as cannot but Endanger the Bodily Hurt of 
ſome one or other, It is Murder, If done with an Evil Intention to 
Hurt; If without ſuch Intention, It is Manſlaughter. The Intention 
of Evil, tho not againſt a Particular Perſon, makes Malice Implied; 
t Certainly If a Man knoweth that People are paſſing By in the # ; ind. 7. 
Streets (as in London, where there is a Continual Concourſe of Peo- 7 P. C. 44. 
ple paſſing up and down) and Throws Rubbiſh, a Piece of Timber . 
or Great Stones from a Houſe, and Killeth another, It is Murder, 
tho He calls out to the People To Stand aſide, becauſe in Common 
Preſumption his Intention was to do Miſchief, when he caſts a Thing 
down amongſt a Multitude of People. Otherwiſe if he had call'd out 
in a Country-Town, where there is no ſuch Frequency of Paſſengers. 
If one by Shooting at Wild Fowl, Hare, Sc. kills a Man By Ac- e 3 Ing. 56. 
cident, If he is not Qualified to keep a Gun, It is Manſlaughter. 
But if he was Qualified to keep a Gun, and the Act was Lawful, 
It is Chancemedly only. But, tho' Qualified, If he Shoots at a 
Cock or Hen, or any Tame Fowl of Another Man's, and he kills 
a Stander-by, It is Murder, for the Act is Unlawful. * $o if one, © 3 Inft. 56; 
meaning to Steal a Deer in the Park of another, accidentally Killeth P _ 
a Boy that is Hid in a Buſh, This is Murder, But Quœre, becauſe Kciy. * 
the Unlawful Act doth not Tend immediately or by Neceſſary Con- 
ſequence to the Hurt of another. het | 
i Tf a Phyſician gives one ſuch Phyſick, that the Patient dies of it 4 Inft. 251; 
in the Operation, It is not Homicide, if there was no Felonious In- 8. F. C. 16. b. 
tent. But if one that is not of the Faculty of Phyſicians takes upon 
Him the Cure of a Man, and he dieth of the Potion, Cc. It is ſaid 
to be Homicide and Felony. „ Ht; my 
- But there is a Manſlaughter, which is puniſhable as Murder. 
+ 59 21 | 
WIE r By 
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378 5 An Inſtitut 4 of the Book my 


By the -1 Jab. 1. e 8. When one Thruſt or Stabs el ar 
having Then a Weapon Draum, or Then Striking firſt, ſo that He 
dies t Le within oh Months after; altho' It were not of Malite 
or fares He ſhall not Enjoy the Benefit of his Clergy. 

This Ad (hall not Extend to Charge any with Thrufting or Stab- 
bing, when it is dune only Se Defendendo, By Misfortune, ur in keep+ 
ing Peace, or in Chaſiiſing a Chi Id, or Servant, _—— no RE of 


Purpoſe to commit Arge er. 


Obſerve upon this Statute, That ww a | Perſon who Kills ano- 
ther, was at any Time ſtruck by the other in the Quarrel, or where 
He had a Weapon drawn at any Time in the Quarrel, before the 
Thruſt, or Stab or Mortal Wound was given, The Slayer is out of 
the Statute, tho he gave the firſt Blow. For the Words That Harth 

3 Lev. 25 5, nor THEM frft ftricken, or That Hath not THEN any Mea- 

_ fon Drawn, (hall be (conſtrued to be the Stroke given by the Party 
Slain at any Time of the Quarrel, and not to any Stroke juſt before 
the Thruſt or Stab; and ſo Then ſhall be eee to Nn 
Drawn at any Time during the Quarrel. 

H. P. c. cs, The Statute Extends to him only that * Aually gave * gtroke, 
or that Stabb'd the other; and not to Thoſe that were Aiding and 
Abetting in the Fact. For they ſhall be Allowed Clergy. So that 
If it cannot be 3 by whom the Sroke was Given, The Caſe 
is out of the Statute. . - 

©; Jones 432. © A Killing with a Himaddr, &c. LETS come 1 the Words 

« ; Lev. 266. Thruſt or Stab. But if the Party Slain, had Diſcharged a Piſtol, or 

- threw a Pot, Bottle, &c. at the Party that Stabb'd, It is within the 
uity of the Words, Having then a Weapon Drawn. For Penal 

Statutes ſhall be conſtrued favourably for the Subject. For this Rea- 
ſon, if one had Drawn out a Piſtol only, and level'd it at the Party, 
without Diſcharging it; or held upia Pot, Bottle, Sc. Threatning 
only to Throw it; This ſeems to be a Weapon Drawn. But 


24are.) 
H. P. C. 55, He that is ouſted of Clergy by this Statute, muſt be ſpecially 
266. indicted purſuant to it; and yet the Jury may find Manſlaughter Ge- 


nerally. For the Statute makes no New Offence, but only takes 
away the Benefit of the Clergy, which was allow'd at Common 
"Rely. 55. Law. For the Statute is but a Declaration of the Common Law, 
and made to prevent the Compaſſion of Juries, who oftentimes 
were apt to believe, That to be a Provocation to Extenuate a Mur- 
der, which in Law was not. 
Thus of Murder and cr, which are Voluntary "WY 
eides. 
Involuntary Homicide is either By N or thro' Necgſt. 
* 2 Inſt. 149. y. 5 But theſe are not properly Felonies, becauſe not accompanied 
1 with a Felonious Intent. 
5 3 Init. 56, 3. > Chancemedley (Chance-Meſle) is where a Man i is doing a Law- 
pc _ ful Act without Intent of Hurt to another, and the Death of ſome 
85 ch. 148. Perſon doth By Chance Enſue. Manſlaughter i is call'd Chancemed- 
p. 351, 352. ley; but then it ſigniftes the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſſe, Medle or Melle is Brawling. 
But Chancemedley in Common Speech is where Death happens, when 


2 | one 
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one is — a Lawful Diverfign, as/By hong at Fr of, at 
Wild-Fowl, Sc. or when one is Hewing a T tee, &c, Eb kick 
of the Hatchet flies off, and a e 18 1 Ki 16 


elle 


Danger, and gives Warn 


Timber or Rubbiſh from aH e #4 2 0 195 to all P ſons 

To take Care and ſtand aide) and a ki oak or that Pepi 115 

Underneath, it is; Chancunegley,,, : 200 5 8 in Po 7 c 3 Toft 57. 
where People are continually path Down. an- Kely 4 


ughter, fupra.] * If a Man — £ Shi Upang in the Nd to make ft 75 58, 
W and the Horſe oer a Ohild and Eills it 8 io 72 59. 8 55 | 
karte Bux if another cr hl hi the Horſe, i would 
ſlaughter. in Him and, Cha ley in the 100 der. uy If 1 1 H. Þ. & 4 171 
maſter in Cor his 2 75 1 a Father his Son, of a Maſter Dale. 11.5 4 

Hlis Servant, or an Officer in Whipping a Criminal, in a Reaſonable 7 351 
Manner, Happens to Occaſion his Death, It is Chancemedley and 

Miſadvonture. But if, they urs Fe Bounds of 23 qo] n, 
They are guilty of Manſlaughter. And if 15 Correct IM 4H. P. C. 26. 

oper Inſtrument for Correction, as with a Sword, 40 lh ar Kely. 65, 133. 
Kiel the Scholar to the Ground, and then Stamp on him, and i . 
is Murder; becauſe of the Cruelty and Barbarity of the Action. Ne 
Exod. xx. v. 20, 21. Numb. xxxy, v. 15. Deut. xix. v. 5, b. an 10. 11H 1 
Jae. xx. v. 30. > 214 v2 

In Chancemedlcy ths Offender Forfeits bis Goods, but bath a Par- 
don of. Courſe, [See foſtea.] | | 

Note, That There is a Death Per ; WEL EY chat the Fault 
or Procurement of Another, Occaſion d by ſome Animal or elſe by + «gd 57,88. 

a Thing without Life; as where One is kill d by a Fall from a Horſe, H F. C. 32,34. 
Mow or Rick of Corn, Hay, Cart, &c. which, tho“ It is not properly 
Homicide, or the Killing of a Man by a Man, nor Puniſhable as a 
Crime, Yet the Law Takes Notice of it, and makes that Thir 9g that .o; 1-1: 
Occaſion'd the Death, to be Forfeited to the King as a Declan, : 
[See Of Deodands Under the Title of Franc biſes and Lyberties, 

Book 2. chap. 2. ante.] * But If a Man is ſlain in ſuch. Manner hy T Dalt. ch. 
the wilful Default of Another, It is Felony, \ ine 

4. The Life of a Man may be Taken away upon Aa Neel... = 2 

This Neceſſity makes it Excuſalle or Puſtifiable Homicide. 

1. Excuſable Homicide is Se Defendendo, or where One has t 
other Poſſible Means of Preſerving His Own Life, than By Killing 
the Perſon, who Reduced Him to ſuch a Nece Y ex It. is ſaid That 
It muſt be a Killing upon an Inevitable Neceſſity ; but Neceſſit al- 

ways implies the Act to be inevitable, on that = — -not be other. ES 
wiſe. 1/5 The Party Affaulted is not to be Excuſed; unleſs'He gives £41. 1156 
back to the Wall, Hedge River, &c. beyond. which He cannot 1 P. C. 41, 
before He kills the other. But If the Affiult is ſo- Fierce, uh, £4 | ey 
ſuch a Place, - that; Giving back would e epdanger His 1 Hb: need ry 6.0 * I 
not Go back, Certainly * This muſt * a Killing Se D fads 75 r Er 128. 
in Elis hun Defengr ig cho ee from bn 40 g E 


r 
4 3 Po . 


80 545 


N... 


ly as + 
* 


4 . k A » «„ - + — — es S + 1 414 | I lll „ "by ELI — 


1 Q quis ab tutelamt corperi 2 1 jare id fat ail. 1 Id. 162. a. 


2 Inſt. 384, 590. 3 Inſt. 56. 
Vim vi repellere licet, modo fiat cum moderamine inculpatæ als. 2 1 162. a. 
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Wall, Ge | a gives. "the Other Divers Wobnds in His Retrelt, y 

if He gives im go Mortal 2705 d. tin He Gets thither, He is 

Guilty of Excuſable Homitide td Defendendb 6 But if the 

Mortal Wound Was firſt given, then PROT hter, If one Aſſaults 

Another to kill Him upon Malice p = pet Nad then flies to the 

Wall, &e. and there. Io His own Det 2 kihs Hun, It is Murder. 

For Fe Was the Ori pal 127 bF the Xi, But If there is Ma- 

ee betwixt 2. EL 96 ſtrikes Ne . Retfeats to the 

Wall, au e in His bun efenſe' i A. This is Se Defendendo 

Dd. _ notwithſtanding there was Malice Between Them, 

Inf 36. * If a Priſoner Aſſaults a Gaoler,” or One Aſſaults an Officer of Ju- 
= of 7 ſtice chat Hath a. Lawf 1 Warrant; "They are not Bound to Give! 
a . 750 Back before They kill i. "Their 8% DAG: 80 it is where à Thief 
1 1. b offers to Rob or Mar er "Another either A road or in His Houſe. 

a C. 4 | 


And fo It is Declared by the 24 H. 8. thap: 5. [See Þiffe!]' 
d 3 Inſt. 140. A Man in Fight Elend to the Group ee His Flying to the 


2 Cro. 367. Wall, Fr. is not Neceiſary. 
hay - Mag « cannot draw 4 Weapon in His' 60 Defenſe ina Church 
ot Church-yard, [See the 5 & 6 Ed. 6. chap. 4. or in view of hs 
Pa Ling ill of Ie or in any of the King's Palaces. 
© 2 laſt. 316, © Upon an Indictment for Marder One Re ſet forth His Caſe i in 
Res! Special Plea; but muſt Plead Not Guilty, and Give the Special 
Matter in Evidence. And tho” the Verdict is Chancemedley or Se 
Defendendo, He 1 Forfeit All His Goods and Chattels. But He 
ſhall have 4 Writ of Reſtitution, and à Pardon of -Courſe. - This 
Tk iture is made, That Men may be Wary and Careful, Ho- They 
ake away the Life of any Mah, 'T he Pardon was Obtain'd formerly 
by Certiorari out of Chancery to Remove the Record, which being 
certified, The Lord Chancellor iſſued forth a Pardon: : y D It is 
Bone By Certificate of the Judge or Juſtices, G&S. | 
*2Inft. 316. T U be no , Acceſſories Before of Aﬀer the FR in Excuſe 
3 able obe av : 


By the 24 H. 5 RT 5. wc Oh is Tndifhed or Appear for the 
; Death of Another Attempting to Murder Him, or Rob Him on the 
Highway, or. in His Houſe, (and ſo Found By Verdict) He ſball 
Forfeit no Lands or Goods for the ſame; but hall be Acquitted and 
Diſcharged thereof. [See of Forfeiture, Book 4. chap. 5. See the 
6 Ed. 1. chap. 9.] 


80 then Se Defendendo is an Eren Homieide: And Thus It 
may be ſaid of Chancemedley. [See of Bail, Bool 4. chap. 5.] 


q IInſt. 128.b. 2. ufti able Homicide mut be alſo upon a Neceſſity. This is 
3 Inſt. 211, either FE Publick or Private Nature. 1. Publick, occaſion'd either 


7 FI guy the Due Execution of Publick Juſtice or the Advancement of it. 
10 Rep. 76. By the Due Execution of Juſtice, when Judgment of Death is Given 
W By One that Hath Juriſdiction in the Cauſe, and when Judgment is 
Dalt. ch. 250. Executed 7 a Law ful Officer, and the Execution i is Purſuant to the 
p. 354» 355. Judgment. But if the judgment is only Erroneous (as Death in 

Treſpaſs By Juſtices of the Peace, Cc.) The Officer is not Guilty of 


Felony, tho the judge is Guilty. In Advancement of Juſtice, either 


—— — 


in Relation to Criminal or Civil Cauſes. Criminal, as when a She- 


LY or Bailiff, N a Lawfol Warrant, "Arrefty's a Perſon that Hath 
| -1 | Actually 


$1 - 7 . 1 9 . - N d vs. 5 . . 0 
- 


— -————< wa en ere 
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GHAPo 48 0 Laws of: Fogland 
Actyully Committed, a Felony, or:thatrly Ipdifadiof Felon 
eee oy the Pacty is Innagenthand Me vill pot 
when He. will hot Suffer Hinofeht t haAngRed;rbut Deferids Ke, 
ſelf; or when One Rich with or yithout Warrant, Puriges-a . .* 
upon Thus and Cry, that flies ſot it, or Qne that is Idee of E 5 . , ed 0 
[See 0 fa Warrant ap Lau, Gg. Book. abe g] Os l e . 
Aſſaults Thoſe that Conduct Him te Gal, r His Gagles while keis 
nene to Eſcape; I „ Thoſe ho are Engaged an R Seel 
1 Geo, . cha. 5g. H. or Forcibſè Entty or Datainen, Rand in Opp 
ſition to a Juſtice's 1 or Lawful Warrant; If, Any are doing. 
Treſpaſs in a Foreſt, Chace, Park, or in Any Encloſes Ground where 
Deer ate kept, and will not Render Themſelves 40 Me Rue: 
Fly or Defend Themſelves ; ¶ See the 384 , & 4. vo, and 
4& 5W.& M. chap. 23. For — 81 A. Game. In Al 
Theſc Caſes a Falling, mayibe Juſhhed,. [See Of, Marder,. * (oe 
vil, As a Sheriff, Sein may killa Man, that. Refiſts an Arreſt, (Q) Inſt. 56, 
But He cannot kill Qne that mr from the, Executiom of a Civil Pro- K 5. 0.37 
ceſs, So, it is; If, the Sheriff, Ge. Bndeayours to Retake; One, that Dat. Py La 
Hath been, Arreſted, and, Hath made His Eſcape, and doth Ręſiſt Him, 5 385.” 
But no Private Per ſon. bath this Authority; upon an-Arreft.j in- a Qvil. 
Matter; as He Hath upon an Arreſt for Felony. Neither Hath the 
Sheriff, &c this. Authority either in Criminal or Civil Caſes but up- 
on a Neceſſity as aforeſaid; 5 when. an Offender cannet bel Taken H. P. e. 15 
without Killing Him, Sc. I He might be takem withoun Killing Patt. ch. 15e. 
Him, It will be eſteem'd; Murder. 9 Pryvate;: 08cafign; din Defenſe f. oy 0 
of One's Perſon, Hon ſe or el A When a Woman kills One 1 P. 5 39, 
that Attempts to Raviſh Her, or when, one Kills Another that At- Pall. of ag 
tempts to Murder him, Rob him, Abroad, or in his Houſe, [See © — 
24 H. B. chap, 5. ante. ] Mhenf one in Danger of Drowning, Thruſts 
another from a Plank, Se. whereby He is Drowned; When the 
Owner of a Houſe, His Servants or 4 Kill one that Endea- 
vours to Rob or Burn the Houſe, or to Commit, any pther Felony. 
gRut if the Aſſault i in the Houſe were in the Day-Time, not to Rob H. P. C. 40, 
me, but to beat me, c. It would be a Killing Se Defendendb. If 1 
One comes into my Houſe claiming a Title, or breaks open my Wis: p. 5 1 
dows to Arreſt me, or doth any Private; Treſpaſs to m dad and 
I Kill him, It is Manſlaughter at leaſt. In Defenſe of the Poffeſſion 
of my Goods, I; may Juſtify to beat Him that will wrongfully take 
Them from me; but I cannot Juſtify the Killing of Him, except 
He is -a Thief. If one Enters Wrongfully and Forcibly into the 
Houle of another, and the Owner Engeavours to Fire the Houſe, 
and eee kills Him, it is alſo Manſlaughter, [See 1 Fac. I; 
cha 
Ba. 3 the Special Matter Found, The Party is to be Diſmiſs'd * 1Inft. 283.4. 
without any Forfeiture or Pardon Purchafed. . _ * 
Theſe are the Felonies (at leaſt A Felonies at $f) com- hs p. C. 30. 
ai punt 1 Liſt: of the Shs 
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id ths Catal" Knowledge of the Body of 
12 Rep. 36, Man or Wortan, cn Ht the Order of Nature. It nay 
37. be cochtnitred by Man Wick Man er Wornah Gt. by Matt or Wotan 
H.P.C. 177- with a Beaſt. Sbme kind of ce and alte of Emiſſion, muſt 
e 2 85 Alod. Xik G 19.2 BASF Wett, v. 244 23. If A 
ot Girl thus Abuſed are wich che Age ef Dileretior, It is ho 
In chert; but in che Agent oJ. Other will it is Felony: it 
Boit Agent and Patient! Not onkel that: doth! the Act is'# Prin- 
but they that ate Preſent, Aiding and Abetting the Mifdoer, 
are alfo Principal ho 25 is Felony! We 8 Common Law. 
„ T3O1HO Lale N Ir a . ; 
By. dhe(2/ K. 8. a gn len ee, 1 Cler 
0 4 8 e017 $94] z DVI Dat: 2 10 
N F; E. me 7] noi ah 1 Se SN fv; 7 e 
The Words ef \theiStafiife are; TP ab Perſe lh Gene, "Be. 
Which extend to a Woman as well as a Mn. 
el. 123. 2. Nope (Raptus) is the Carnal Knowledge bf the Bod beg 
1 185 Woman by F Foree, and againſt Ber Wall. There ruft be Perietratioh 
z Lad. 50, 8e. and Bron, otherwiſe at! Affiölt ey. Effi mon Pay be Evidence 
12 Rep. 37- of Penetration: the' het ful Evidence! Fig m affe Felony by the 
He 6, Common Law. Ser Deut. XXHl. b. 25] Its #0 \Fxcuſe that the 
Dalt. ch. 160. Wornan conſented aftet the Fact, or Before the Fact, if it was for 
7. 394 | fear of Death or Impriſohment; or that ſhe was a Common Strum- 
72 ib 4 Fe, of that the Conecived,” . ahi See C. P. C 2215 nch 204. 
But it is a Strong Preſumption Againiſt the Woman; ' Thitt She oY 
a. no Complaint in 4 Reaſonable Time after the Infury. (OA 4 ack 
. ,  Aiders and Abetters may be Indidted: 48 principal. Felons, whether 
Men or Women. 0 
The Word Napilit ſignifies is wech e Canone green ad 
is neceſſary in the Indiftthent. che 25 —— 1 r ant 197; _ : 
1 10 87122 et 15 , 
By the 18 Eliz. chap 7. Tt is Felony withnit FI to has 
Rape; And whoſoever ſhall Carnally Know and Abu any Moman- 
Child under the Age of Ten T?ars, ſball Su Her 4 a Felon without 
Clergy. [See Weft.' t. or the 3 Ed. 1. Chap. 33. . fl or the 


13 54, I. n 34. and 2 IN. 180 453] 


It is not material Whither ſuch Child Cenltentel or was Forced. 
. Cro. 332. Vet it muſt be Proved that the Offender Entered her Body, 
— 160. | 
* 3; Fercible err or r Defilment of A Woman o of Eſtate is Fe- 
lony. For, | | 


By the 3 H. 7, ch. 2. F any Peron ſhall take away any Woman 
Having Lands or Goods, or That is Heir Apparent to Her An- 
ceſtor, Againſt Her W ;H, and Marry or Defile ber; The Takers, 
Procurers, Abetters and Receivers F "the ame "Woman fo Taken 
Againſt Her Will, and Knowing the ſame, ſhall be Deemed Prin- 
cipal Felons. Provided That This "AS Extend not to any Perſon 

aking Any Woman, Claiming Her only as Bis Ward — 


— [See the 39 Eliz. chap. 9. infra.] 
. 3 The 


— 
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* Agentes et conſentientes pari pana plictentur. 3 Inſt. 59. 5 Rep. 80, 
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re Woman muſt have Lands or Goods; or be Heir ent. SL 6r. 
She! miſt be taken away againſt Her Will, and She muſt be married 7 an 
to the Miſdoer; or to ſore other by his Conſent, or Defiled; ab ap- ts Rep. 20, 
pears by the Preamble of the Statüte, to which the Enacting Clauſe 220 
does Refer by the Words, So a ainſt Her Will. If theſe. do not , . 
Concur, it is no Felony within t Fre j but the Miſdeer _ 48434851395: 


be otherwiſe Puniſhed; >! | 
If the Taking is unlawful * againit the Wall of the Wokiat; 


altho' the . was with her Will, It is ann en the 


OY 10”; 
Thoſe that after the Fact receive the Offender, wy not the Whither, 


are not Principals within this Statute; bet Acceſſories ur has 


the Rules of Law. 

Privies to the Marriage, and not Patties to "the Force, ars not 
within the Statutee. 
The Indictment ought to Alledge, that the Wy: was for Lucre. 
See the 43 _ Ne IP cf 


By the 2 9 Eliz. chap, 9. Al Perſons, whe hall be Fistel 
Procurers or Acceſſories before ' the Offente Committed, in the taking 
away of Womn againſt their Will, contrary to the H. 7 chap. 2. 
ſhall be Excluded the Benefit of the Clergy. 


An Information will lie for Seducing a Voung Man or Woman * 3 Cro. 555. 
from their Parents; in Order" to marry Them, 8 er their 1 hs, 
9 r Raym. 473. 
© Polygamy is whore 4 Man mme Two or inbte Wives toge- 3 "Taft. 88, 

the or where a Woman marries Two or more Huſbands together. 
See Of Huſband and Wife, Book 1. chap. 6.] Here the Body of the 

Toſband and Wife may be ſaid tobe 1 niet by a Second Marriage 
* . are e A | 


By the 1 fic: . vhs 11. 77 any Per n within England and 
Wales; being Married, do Marry any Perſon or Perſons, the for- 
mer H, ii band or Wife bei ng alive, Every ſuch Offence ſhall be Felony. 
Provided That this Af ſhall not Extend to any Perſon or Perſons, 
whoſe Huſband or Wife ſhall be continually beyond Sea for Soven 
rea ; or whoſe Huſband or Wife ſhall be Abſent for Seven Years in 
Any of the King's Dominions, the One not knowing the Other to be 
Living within that Time. Provided alſo, that this A ſhall not 
Extend to Perfons Divorced by Sentence in the Ecclefiaftical Court, 
or where a former Marriage is Declared Void by Sentence there, nor 


10 a Arme made within Age of Conſent, 


, So that if Either is "Abbot Seven Years beyond Sea, . Notice of , 1 np 74. 
being Alive is not Material; but if Abſent Seven Years in the King's f. P. E $44; 
Dominions, They can marry only where there has been No Notice 122. 


at all that Either Party is Living. 
Not only a Divorce 4 Vincu lo Matrimointl, but a Bivorve 2 3 Inſt. 89. 


Menſi & Thoro is within the Proviſo of this Statute z becauſe a Penal inc 
Statute muſt be Conſtrued Favourably. (Q.) 12 461, 
; Kely. 27. 


Where 
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wo Where Either of the Parties are, within the Age of Git at the 
ra | Timeo- the fitſt. Matriage, aud Doth Diſagree to thꝭ firſt Marriage 
at the Age of Conſent, the Huſband or Wife anay marry nen | 
Tinte ee Hauſbanu and Male. Best | 1. * 67 


21 


4 Terms af». 9 4  Maybem (Mayhaigne,. Marbemian). 18 Aa af Fu of any a > 
yrs anc 8 Man 8 Body, whereby he is Render'd leſs Able in Pighünge either 
90 i Taft. 126. b. to Defeud Himſelf, or Annoy his Enemy. As if a Bong, Joint, or 


127.2. 288.2. Finger is broken, or Diſabled by Shrinking up, or an Eye put out, 


4 63. or the Fore- teeth broken, or the Skull broke, or where one is Ca- 
H. P. C. 133, ſtrated, Sc. But it is not Mayhem to cut off an Ear or Noſe, be- 
„ Rol. Abr. Cauſe This is not Weakening, but Disfiguring a * [See the 
$78. 23 Car. 2. chap. 1. infra.) [ to 


All Mayhem is Felony, [N. 1 1/. 127. 0. Ju but no Mayhem at 
Common Law is puniſhed with Death, or otheryule; than by Fine 
and Impriſonment. But when a Fine i is ſet for this Offenſe, The 
Court of K. B. may encreaſe it upon View of the Party Maimed. 
The Words Felonice Mayhemavit are Neceſſary in the enen, 
Mutilavit or Obtruncavit, &c. is not Sufficient. ee 1% 
The judgment in an Action of Treſpaſs is Battagrs 8 
- By the 5 H. 4. chap. 5. F any Man dv Cut out the Wegener 
put out the 1 of any of the King s Subjetts; of. Malice Prepenſed, 
1t is Felony 
By log Car. 2. chap. 1. 1f any on Purpoſe; or Malice Fore- 
| hearts, ag by hing in Wait, ſball Cut or Diſable the, Tongue, 
peut out the Eye, Slit 1 5 Noſe, Cut off the Noſe or Lip, or Cui off 
oer Dijſable Any Limb or Member of any Subject, with Intention to 
Maim or Disfigure Him; Such Perſons, Their Counſellors, .-Aiders 
and Abetters, are Felons apithout Clergy. Provided that there hal, 
be no Corruption of Blood, | Loſs ov Dower, or. of Rande Goods ant 
Chattels of 2 Offender. liche, 
By the ꝙ Ann. chap. 16. If any Perſon ſtall — ly Attempt 
fo | 2 Kill or ” hall Unlawfully Afſault, and Strike, er Wound 'a Privy 
bi | Councellor in the Execution of his Office, be 2 Jajer as a Felon 
wie Clergy. | 


: Theſe are Feloni ies Againſt the Body of the oe. without 1 7. 
"44 king mant his Life. fp 


J- Private Felonies Againſt os Gods of the Subject are Lar- 

cenies, from Latrocinium, Theſe are of two 8 1. Simple 
Larceny, or, 2. Mix: Larceny. To which may be added, 3. Pi- 

rac 
| | d 2 Inft. 189. 5 Simple Larceny alſo is of Two Sorts. 1. Grand Larceny, and 
3 1 C. 60. 2. rw Larceny. 
Dat. ch. 154 I. Grand Larceny is a Felonious and 3 Taking and 
p. 365, 366. Cartying away, By Man or Woman, the mere Perſonal Goods of 
1 another, above the Value of Twelve Pence; not from the Perſon, 

or by Night in the Houſe of the Owner. 
To Explain the Definition of Simple Grand Larceny, 


It 


— 
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9 
„ 


It muſt be a * Felonious and Froudulent Taking, or with an In- 1 luft. 107, 


tention to Steal, when it firſt cometh to His Hands and Poſſeſſion. arg APY 


The Intent of Stealing muſt be at the Time of the Receiving. For if Daſt. ch. 155. 


one Hath the Poſſeſſion of Goods once Lawfully, tho' he cartieth 7 7 "=p 
Them away with an Ill Intention afterwards, It is no Larceny, It xy. 81, 82. 
muſt not be by Bailment or Delivery; for that is a Receipt, and not 83, 84, 85. 
a Taking. Thus If a Carrier Receives Goods, to carry Them to a 5 Rep. 13. 
certain Place, or a Taylor Receives Cloth Delivered to Him; to make 
a Suit of Clothes, &c. Theſe cannot commit Felony by Imbezilling 
Them. The Remedy muſt be By Action. But if the Privity is De- 
termined; that is, If by Agreement the Goods were to be carried to 
a certain Place, which the Carrier doth not, or if they are brought 
to the Place; and afterwards the Carrier takes them with an Inten- 
tion of Stealing Them, Then it is Larceny. If the Carrier Opens 
the Pack, &c. and takes away Part of the Goods Delivered to 
him, with an Intent to Steal them, It is alſo Felony. So if a Miller, 
who Receives Corn to Grind, takes away Part of it with an Inten- 
tion to Steal it, &c, For ſuch Poſſeſſion of a Part, Diſtinct from the 
Whole, was not Delivered by the Owner. [See the 7 Fac. 1. ch. 7. 
For Puniſhing Frauds committed by Workers of Wool that take away 
a Part of it.] But if I lend a Friend a Horſe, or if he Hires him, to 
Go to York, or any other certain Place; and goes to Vor according- 
ly, and there Rides away with him, It is not Larceny, tho' the Pri- 
vity was Determined; [2y. the Particular Reaſon of this Caſe.] But 
I may have my Action for the Damage. 80 If I lend one a Horſe, 
Sc. and he kills him, I may have a General Action of Treſpaſs ; in- 
aſmuch as by the Killing the Privity is determin'd. * If a Shopkeeper * Raym. 275. 
Delivers Goods to a Perſon that pretends to Buy Them, and he run- Key. 82. 
neth away with Them, it is Felony ; for the Goods were not out of 
the Poſſeſſion of the Owner. If one comes on Pretence to buy a 
Horſe, and the Owner gives Him leave to Ride Him, to Try his 
Paces, and He Rideth away with him, It is Felony. | 
One that hath the bare © Charge of Goods, and not the Poſſeſſion “ 3 Inſt. 108. 
(as a Butler that hath the Charge of Plate, a Shepherd of Sheep, a * "age 
Servant that hath the Charge of my Chamber By Delivery of the 24 
Key to him, &c.) may be guilty of Larceny. But if my Shepherd, 
whom I truſt with my Sheep, ſuffers 'Them by his Negligence to be 
loſt, drowned, &c. Action upon the Caſe lieth ; tho' the Defendant 
cometh to the Poſſeſſion of them by the Act of the Plaintiff” Thus 
It is in the other Caſes of a Batler or Servant before-mentioned. So 
where one hath a ſpecial U/e only; for if a Gueſt, that hath a Piece 
of Plate ſet before him in a Tavern or Inn, takes it away, He is Guilty 
of Felony ; for this is no Bailment or Delivery, but a Grant of a Special 
Uſe to a Special Purpoſe. [See the 3 & 4 V. & M. ch. 9. Concerning 
the Taking away of Furniture Let to Uſe with Lodgings, pot. ] R 
© If One, intending to Steal my Goods, Gets Poſſeſſion of Them * 3 Inft. 64, 
by Replevin ; or By Judgment in Ejectment, obtained by Falſe Oath, H Co 63. 
gets Poſſeſſion of my Houſe without any Colour of Title, and then 1 Sid. 254. 
takes away my Goods; The Legal Proceſs, in Abuſe of the Law, Kely. 43, 44- 
ſhall not Excuſe Him from a Felonious and Fraudulent Taking 
away of my Goods. | | | 
* If one Feloniouſly takes away my Horſe, and another Feloni- 11 FL. & * 
ouſly takes away the Horſe from him, the Laſt Man may be Indicted 133. 
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Dyer 5. 4 If the Maſter or another Servant, delivers a Bond or Obligation, 
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for a Felonious Taking from me; becauſe i in Judgment of Law, The 
Poſſeſſion and the Property always continued in me. | 
* ; Toft. 108. If one loſeth bis Goods, and another Finds Them, and Converts 
F. C. 61. Them to his own Uſe with an Intention to Steal them, It is no 
Larceny; for the firſt Taking was Lawful. 80 if one Finds Trea- 
ſure-Trove, Waife or Stray. 
» z Inſt. roy, Note, That there muſt be an Aftual Taking for the Indict- 
4 C. 61. ment muſt be Felonic? Cepit ; Felonice Abduxit or rden only, 
is not Good. 


By the 21 H. 8, chap. 7. If a Servant (being of the Age of Eigb- 
teen Years, and not an apprentice) goes away with Goods of his 
Maſter or N iftreſs Delivered to Him to keep, or being in the Service 
of His Maſter or Miſtreſs, Imbezils Them, or Converts them to his 
Uſe, with an Intention to Steal Them, Contrary to his Truſt, I the 
Goods are of the Value of Forty Shillings, or Above, it. is Felony. 
[See the 1 Ed. 6. chap. 12.] Apprentices and Servants under Eigh- 
teen ſhall ſtand in like Ge as e this Statute. [See 12 Ann. 


chap. 7. pot. 


© Dalt. ch. © He muſt be a Servant at the Time of the Delivery of the Goods, 
HIC: . and at the Time of his Going away. Therefore for Imbezilling 
WE Goods after his Maſter's Death, ſee the 33 H. 6. chap. 1. 
If one Servant Delivers the Goods to another Servant, This is a 
Delivery By the Maſter, 


Ay. C. 65. or Delivers Cattle to Sell, and the Servant goes away with the Bond 
or other Thing in Action, or receives the Money due on the Bond, or 
for the Cattle, and goes away with the Money, This is not Felony 
within the Statute. So if a Servant Receives his Maſter's Rents. For 
the Maſter did not deliver the Money to the Servant. It muſt be of 

* Daſt..ch. - ſuch Things Delivered to keep. If Goods Delivered to the Servant 

n keep, are under the Value of 40s. and he goes away with Them, 
This is only a Breach of Truſt, becauſe of the Delivery. But if the 
Servant ſhall Imbezil or Convert to his own Ule, or Go away with 
any Goods of his Maſter's, which were not delivered to him, This 
is Felony, tho' the Goods were under the Value of Forty Shillings, 
See the 12 Ann. chap. 7. infra.]. 

And carrying away. This is alſo Neceſſary. The leaſt Remo- 
ving of the Thing from the Place where it was, is ſufficient, tho” it 

' 3 Inſt. 108, is not Quite Carried off, As if One is Apprehended, f before He 

HÞP.C6 . Gets the Goods Stol'n out of the Houſe, or before he has led a Horſe 

Dale. ch. 155. out of the Paſture, 5 or when one takes Goods out of a Trunk, and 

Pp. 369. lays Them on the Floor, and is Apprehended before he can carry 

Them off. For by thus Taking Them and Carrying Them ſo far, 

H. P. C. 64. He Hath the Poſſeſſion of them.“ If one kills my Sheep and Strips 
Them, and then carries away their Skins, or pulls off the Wool 
from their Backs, and carries it away, it is Larceny and Felony. 

i, lag. 108. * All Indictments in Larceny muſt ſay Felonice Cepit & Aſporiavit, 
da 155. or Cepit & Abduxit. * 

T7 1086s. By Man or Woman. -* An Infant under fourteen Years of Age 

H.P.C.65. may Commit Larceny, but Judgment is uſually Reſpited, tho” 


Dalt. ch. 
5. 374, 22 there are Precedents, that Infants under fourteen Years of Age have 
2 been 
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been Burnt in the Hand. A Femme Covert alone may commit Larce- | 
ny. [See in the Beginning of this Chapter.] If one Ready to - Dalt. ch. 


Starve take Victuals from another, to Satisfy His Preſent Hunger, It 151. p. 363. 


ought not to be Adjudged Larceny. [ See Prov. vi. v. 30%ũ ę Ü8n 


The Mere Perſonal Goods. Mere, for if the Perſonal Goods » ; Tnft. 109. 
Savour any Thing of the Realty, It cannot be Larceny. Here then * 
we muſt pot: Underſtand Things annexed to the Freehold, as Corn, Dee 
Graſs, Wood or Fruit Growing, or Lead on à Church or Houſe, Dalt. ch. 156. 
But it is Larceny if They are ſevered from the Freehold, If the P. 372 
Thief Severs Them at one Time, and then comes again at another 


Time and Takes Them. [By 4 Ges. 2:* chap. 32, It is Felony, to 


ſteal Lead or iron Bars from a Houſe.] Thus no Larceny can be 
committed by Taking and Carrying away an Infant in Ward, be- 

cauſe in the Realty. If the Realty is the Principal Thing, It is not 

Larceny ; as Stealing of a Cheſt with Writings Relating to a Free- 

hold, tho' the Cheſt is of Value. Therefore of Paper and Parch- 

ment, on which Conveyances are Written Concerning Lands, or of 

Bonds and Obligations, Relating to ſome other Thing which can- 

not be Stol'n, Larceny cannot be committed. [By 2 Geo. 2. chap. 25. 

Stealing perſonal Securities is made Felony of the fame Nature, as 

ſtealing Goods.of a like Value.] Beſides, The Law does not preſume, 

that any one would Steal ſuch Things that are of no Value or Uſe to 

any one but the Owner, The Perſonal Goods alfo muſt not be of a 

© Baſe Nature, as Dogs or Cats, if They may be ſaid to be One's 3 In#t. 109. 
Perſonal Goods. Some Things that are Wild by Nature, and made {; Rep. « 5 
Tame, cannot be Taken away feloniouſly as Perſonal Goods; as (for 
Example) Bears, Apes, Monkies, Pole- cats, Ferrets, Squirrels, Par- 

rots, Singing Birds, Sc. 

If no Felony can be Committed of any Thing that is Wild and 
Reclaim'd at Age, Felony cannot be Committed of the ung in the 
eee gtt th #7 

- 4 By the Goods of Another, We muſt underſtand Goods that are 3 Inſt. 110. 
in the Property and Poſſeſſion of Another. | 

Therefore To take away Wild Beaſts out of the Poſſeſſion of 7 Rep. 18. 
another, is not Larceny; Neither To Take Deer, Hare, Conies in a : oye _ 
Foreſt, Chaſe, or Warren; becauſe no one has any Property in them. Hog 8 
[See the 3 & 4 V. & M. chap. 10. 4 5 V. & M. chap. 23.] For H. P. C. 66, 
the more Effectual Diſcovery and Puniſhment of Deer-Stealers, [And 2 


Dalt. ch. 1 56. 


5 Geo. 1. chap. 15. and 28.] p. 370. 
But if the Wild Beaſts are fit for Food, and are afterwards Re- 

duced to Tameneſs [as Deer, Wild Boar, Hares, Conies, Sc.] 

He that ſtealeth Them, knowing Them to be Tame, Committeth 


Felony. | 


Obſerve then the Difference between Wild Beaſts tam'd Serving 
for Food, and Wild Beaſts tam'd Serving for Pleaſure only. But 
tho' Deer, Boars, &c. are Wild, yet when they are kill'd, Larceny 
may be Committed of the Fleſh. | 
To take * Fiſh in a River is no Felony. But it Is Felony to * 3Int. 109. 
Take away Fiſh in a Net, Trunk, or Pond; becauſe then they are H F. © er. 
not at their Natural Liberty. Ex — 


As 


Neceſſitas inducit privilegium quoad jura privata. Bacon 29. 
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As to Will Fowls, The Law is the ſame as of Mill Beaſts, Ob- 


ſerving the Difference betwixt ſuch as are for Food, or Pleaſure 


Palt. ch. 
156. p. 370. 


d 3 Inſt. 108. 
H. P. C. 67. 


H. P. C. 67. 
Dalt. ch. 156. 


P- 373. 


43 Inſt. 110. 
12 Rep. 113. 
H. P. O. &. 
Dalt. ch. 1 56. 
P- 373. 

© 3 Inſt. 110. 
H. P. C. 67. 
Dalt. ch. 156. 
p. 373+ 

Pult. 126. 


H. P. C. 65. 
Pult. 126. 


only. [See the Authorities, ſap ra. e et 

Of Swans mark'd or Pinion'd' or Tam'd, which are kept in a Pond 
or Private River; as alſo of young Pigeons in a Dove-houſe, or 
Young Hawks, out of their Neſts in another's ſeveral Ground, Lar- 
ceny may be Committed, But to take ald Pigeons out of a-Dove- 
houſe is not Larceny, unleſs they were ſhut up there; becauſe there 
is no certain Property in any one. , Felony. may be Committed, by 
taking away Cocks, Hens, Peacocks, Turkeys, Geeſe, Ducks, and 
Their Young Ones. Alſo to take away the Eggs of Tame Fowl is 
Felony ; Except the Eggs of Swans and Hawks tam'd, which is Pu- 
niſhable by Fine and Impriſonment by the 11 H. 7. chap. 17. | 


By. the 37 Ed. 3. chap. 19. To Steal Hawks Reclain'd is Felony. 
[See 34 Ed. 3. chap. 22. and ſee of Abſolute and Qualified Property, 
Book 2. chap. 5. | 


Generally Larceny. may be Committed. of all Creatures that are 
of a Tame Nature, whether Domeſtick Beaſts or Fowls ; eſpecially 
if they are fit for Food. 


By the 2 & 3 Ed. 6. chap. 33. Stealing of a Horſe, Mare, or 
Gelding, is Felony without Clergy. | © 1 | 


* Alſo of all Moveable Goods, the Property of which is in any 
Perſon, Larceny may be Committed; as Money, Houſhold-Stuff, 
Hay, Corn, Trees and Fruit ſevered from the Ground, &c. To take 
away Goods, whereof the Owner is Unknown, ſometimes is no Fe- 
lony ; As Treaſure-Trove, Wrecks, Waifs, Strays, before Seizure 
By the Perſon who hath a Right thereto. This Fact ſhall be Pu- 
niſhed only By Fine, Cc. But in other Caſes a Man may be Guilty 
of Felony in taking away Goods, the Owner whereof is Unknown, 
In which Caſe the King ſhall Have Them, and the Indictment ſhall 
be for Taking Bona Cujuſdam Hominis Ignoti. One alſo may be 
Guilty of Felony, for taking away the Goods of a Church or Chapel, 


or the Goods of Sb ane yt as Plate, Bells, Books, Veſtments, &c. 


And he who takes off a Shroud, &c. from a Dead Corpſe, may be 
indicted, as having ſtolen it from the Executors or Adminiftrators, or 
other Owner thereof when it was put on, For a Dead Man is not 
Capable of Having any Property. A Man may commit Felony, by 
Taking away his © Own Goods in the Poſſeflion of another. For a 
Felonious Taking muſt be of the Poſſeſſion; or of the Property with 
Poſſeſſion ; not of the Property removed from the Poſſeſſion. Thus, 
When the Owner Delivers Goods to a Tailor, Carrier, &c. and Af. 
terwards Steals Them from Him, with an Intent to Charge him for 
Them, It is Felony in him, for tho he had the General Property in 
Himſelf, yet the Tailor, Carrier, Sc. had a Special Property and 
the Poſſeſſion for a Time. And therefore in that Senſe it is a taking 
the Goods of Another. So If one Lends or Delivers Goods to keep, 
and he Steals Them. The Wife cannot Steal Goods from her 
Huſband, for they are not the Goods of Another ; the Huſband and 
Wife being one Perfon in Law. Thus of the Goods of Another. 
2 | | 


Above 


CHAP.'T;: Laws of England. 389 
Aloe the Value of Tuelve- Pence. For if the Perſonal Goods 
Stolen amount to Above the Value of Twelve- pence? then it is 2 Inft. 189, 
Grand Larceny, But the Things Stolen are to be Reaſonably valued 4 "WM 
according to the Rate of an Ounce of Silver at this Day, [See Jef. 1. Dale. K N 
or 3 Ed. 1. chap. 1 5.] Some are of Opinion, that the Stealing of p. 366. 
Goods To the Value only of Twelve-pence is Grand Larceny. If H. P. C. 70. 
two Steal Goods to the Value of Thirteen-pence, this is Grahd Lars Pat. ch. 1 54- | 4 
ceny in Both; for each Perſon is as much a Felon, as if he had Pulk 126. $1 
Stolen that Sum alone. If one at Different Times ſteals ' ſeveral Par- 2 Int. 190. | 
cels of Goods from the ſame Perſon, which together do Exceed 5 
the Value of Twelve-pence, They may be put together in one In- 
dictment, and the Offender may be found Guilty of Grand Larceny. 
But this is ſeldom Practiſed. e 
Not from the Perſon, or By Night in the Honſe of the Owoner. 
[See infra.] . - - . hr} O27 

[See the 5 Ann. chap. 31. For Receivers of Felons and Stolen 1 

Goods, 4 Geo. 1. chap. 11, 6 Geo. 1. ch. 23. For pretending to Help 
One to Stolen Goods, and Tit. Larceny from the Houſe, 221 * 1 


. . » 


* 


By the 6 Geo. 1, chap. 23. F any ſhall wilfully and malicibuſſy 1 
Aſſault any Perſon in the Publick Streets or Highways, with an | 
Intent to tear, ſpoil, &c. the Garments or Cloaths of ſuch Per- 
ſon, upon Conviction He (hall ſuffer as in Caſe of Felony. [By 
9 Geo. 1. chap. 22. The following Offenſes are Felony without 
Clergy,. viz. for any Perſon, being atmed with offenſive Weapons, * 
and having the Face black'd, or being diſguiſed, to appear in any | 
Foreſt, high Road, Fc. or unlawfully hunt Deer, rob a Warren, 
or ſteal Fiſh, Fc. Or for any Perſon unlawfully to hunt Deer 
in a Park, &c, or break the Mound of a Fiſh-pond, Cc. or un- 
lawfully, Sc. wound Cattle, or cut down Trees in an Avenue, 
Sc. or to ſet Fire to any Houſe, &r. Stack, Sc. or ſhoot at any 
Perſon, or ſend Letters. without Name, c. demanding Money, | 
Sc. or to reſcue any Perſon in Cuſtody for ſuch Offenſes, or | 
by Gift or Promiſe to procure any to join them, &c. or to con- | 
ceal or ſuccour ſuch Offenders when by Order of Council, &c. 
required to ſurrender, ] 

By 1 Geo, 2. chap. 19. continued by 20 Geo. 2. chap. 47. It is 
Felony in Perſons convicted of deſtroying Turnpikes, &c. to offend 
a ſecond Time; or for any Perſon to pull down a Turnpike-houſe, 
or the Locks of a navigable River, erected by Authority of Par- 
liament, [See alſo 5 Geo. 2. chap. 33.] 4 


By Stat. 6 Geo. 2. chap. 47. If any Perſon ſhall maliciouſiy break 
or cut down the Bank of any River, or any Sea-Bank, whereby any 
Lands ſhall be over flowed or damaged, he is guilty of Felony without 
Clergy. So if he maliciouſiy cut any Hop-binds growing on Poles in 
any Plantation of Hops. Continued by 24 Geo. 2. chap. 57. till tbe 
1/t Day of September 17 57. and the End of the then next Seſſion. 

By Stat. 8 Geo. 2. chap. 20. If any Perſon ſhall either by Day 
or Night wilfully or maliciouſiy pull down, cut down, pluck up, throw | 
down, level or otherwiſe deftroy any Turnpike-Gate, or any Poſt, 1 
Rail, Wall, Chain, Bar, or Fence ſet up or erected, or hereafter 
; he 5 G to 
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to be, &. to prevent Paſſengers from paſſing by withaut paying any 
Toll, laid and directed to bs paid by any Aff of Parliament already 
made, or bereafter ta be made for that Purpoſe, ar any Houſe erected 
or to be erected for the Uſe of any ſuch Turnjuke-Gate, or any other 
Fence; or any Lock, Siuice, Flaodgate, or ather Works on any Na- 
vlgable River erected or to be ereed by Autbority of Parliament, or 
Forcibiy Reſcue any Perſon, being lawfiully'in Cuſtody of any Officer or 
ot ber Perſon for any of the aid Offences; In any of the aid Caſes 
every Perſon fo Offending, being thereaf lawfully” conwutted, | ſhall be 
adjudged guilty of Felony, &c. ſans Clergy ; not to work Corruption 
of Blood, Loſs of Dower, &c. The Reſt of the Act (concerning 
Offences leſs than Felony) is too long to be abſtracted here. £ 


This Act and Stat. 5 Ged. 2. chap. 33. are revived, and continued 
by 20 Geo. 2. chap. 47. | | 


By 10 Geo. 2. chap. 32. The Provifjons in ꝙ Geo. 1. chap. 22. 
for bringing to Juſtice, Offenders, their Concealers, &c. ſhall du- 
ring that Af extend to Offenders in Maliciouſiy breaking, &c. the 
Bank of any River or Sea-Banks, or cutting Hop-binds, or wilfully 
and Maliciouſly ſetting on Fire any Deipb of Coal; and this laſt Of. 
fence is made Felony without. Clergy. Offenders in Unlawfully Hunt 
ing, &c. Deer, where it is liable only to pecuniary Penalties by 
3 & 4 W. & M. chap. 10. and not puniſhable by g Geo. 1. ch. 22. 
on a ſecond Offence of like Nature, ſhall be tranſported for feven 
Years, Returning 1s Felony without Clergy. eee e 

Perſons armed with Fire- Arms or other Ofenſive Weapons, who 
during the Continuance of ꝙ Geo. 1. chap. 22. come into any. Foreſt, 
&c. where Deer are uſually kept, (be the ſame inclaſed ar not in- 
cloſed) with Intent ta Hunt, &c. any Deer, and ſhall there beat, 
&c. any Keeper, &c. in the Execution of his Office, ſhall be tranſ- 
forted for ſeven Tears; and returning, &c. is Felony without Clergy. 


Continued till September the 1ſt 17 57. and the End of the then 
next Seſſion, by 24 Geo. 2. chap. 57. 


2 Inſt. 189, 2. Petit or Petty Larceny is when the Goods Stol'n do not Ex- 
Jg. 0. Ceed the Value of Twelve-Pence, If one is. indicted for ſtealing 
I. P. * A Goods of the Value of Forty-Shillings, and the Jury find ſpecially, 
Dalt. ch. 154. as they may, The Value to be but Ten-Pence, it is but Petty Lar- 
. 365, 366. ceny, Puniſhed with Forfeiture of Goods and. Chattels, Tranſpor- 
tation, [See 4 Geo. 1. chap. 11.] Whipping or other Corporal Pu- 
niſbment. [See of Judgment, Book 4. chap. 5.) Petty Larceny. is 
Felony, though. not of Death; and Agrees with Grand Larceny. in 
all Things, Except only as to the Value of the Goods; which makes 
the Difference of Puniſhment. | | 
Thus of Simple Larcenies, whether Grand or Petty Larceny, 
2. Mixt or Complicated Larceny. has a further Degree of Guilt 
in It, and is either a Taking 1. From the. Perſon of a Man, or. 2, 
From His Houſe, For Simple Larceny is a Taking away the: Goods 
e but not from the Perſon or the Houſe, as hath, been 
aid. | | A 
WEE 1. Larceny 


— 


Cx A. I. Laue of England. 


1. Larceny from the Perſon, either puts Him in. Nr, or a. Does 

not fat: Ham in Far. ks cc e e leere 

I. That Larceny from the Perſon, that puts him in Far, is 

ROBBERY. T dc pip vino ei nd Yo mgl. 

* ROBBERY (Rapina, Robberia, from the Robe or Garment) * iInft.288.a. 

is a Felonious and Violent Aſſault upon the Perſon of Another, 198: "914 

taking from the Perſon Goods or Money, to any Value, pawn Him 52, 74. g 

in Fear. Tho Robbery is ſometimes taken (in à large Senſe) fot * 2 Ill. 236. 

a wrongful taking away of Gols. rb 

In This Definition Theſe Things are to be Confidered more par- 

ticularly, (viz.) The Violent Aſault upon the Perſon, The Taking 

away from the Perſon of Another, The Putting of him in Fear. 

The Violent Aſſault. * This Agreeth with the Indictment, Vio- ; Inſt. 68. 

lenter & Felonice Cepit. . l: Ht bib I 20 9 

Taking mway. Therefore an Attempt to Rob, by Bidding one * * 2 

Stand, Fc. without Any Taking is not Felony, For Cepit implies 
That the Thief muſt be in Poſſeſſion of the Thing Stol'n. Vet for 

this Aſſault He is puniſhable by Fine and Impriſonment. If a Thief, 

with or without Weapon Drawn, bids the Party deliver his Purſe; 

and he Delivers it, This is a Taking to make it Robbery. And thotigh 

the Thief, finding little in the Purſe, Delivers it back again, Yet it is 

Robbery. If a Thief compels one By Fear to Swear that he will 
fetch Him a Sum of Money, which he doth. accordingly, and the 
| Thief Receives it, This is a Taking away and Robbery. If a Thief 
Cats my Girdle, to which my Purſe is faſten'd, and the Purſe falls 
to the Ground, no Robbery, But if the Thief takes wp the Purſe, 

It is Robbery, though he letteth it fall and leaves it there. So that 

You may obſerve that there is a Taking in Deed, and a Taking in 

Law; and that the Words Taking away are to be largely Extended. 

4 All that come in Company to Rob are Principals, and are eſteem- * Crompe. 34: 
ed to Take away, tho One of the Gang only actually doth it. Nay, 1 And. 116. 

by: tho' the Gang mils of their firſt Intended Prize, and one of them Palt. ck. hog 
- Rides from the Reſt, and Robs another in the ſame Highway out p. 364, 365. 
of View of the Reſt, and Returns to Them, All are guilty of the 

Taking and the Robbery, tho' they All did not Conſent to the Fact, 

becauſe They all came with a Deſign of Robbing, and to Aſſiſt one 

Another in Caſe of Need. * 

From the Perſon of Another, © Theſe Words alſo are not to be * 3 Inſt. 60. 1 
nicely Conſtrued, tho“ the Indictment is 4 Per ſond, Ge. In ſome E. on LAS... | 
Caſes it may be Robbery, though the Thief doch not take the Goods p. 366. 1 
From the Perſon of the Owner, nor yet Aſſault Him. For not only Pult. 128. 
the taking awd a Horſe from me, on which I am actually Riding, 
or Money out of my Pocket, but the Taking away of my Horſe 
ſtanding by me, or of any Thing K to me, in my Preſence 
or before my Face, and againſt my Will, is in La a taking from 
my Perſon: A Claim of Property without Colour for it, will not 
avail, Thus if the Thief takes my Purſe, which in my Fright I ä 16 
caſt into a Buſh, or Robs my Servant of my Money in my Preſence, 
or Drives my Cattle out of my Ground, while J am ſtanding by 
not Daring to Reſiſt Him, Gr. This is Robbery. But If One leaves 
his Horſe” tied and ſteps: afide; - or if a Cartier follows his Horſes at a | I 
Diſtance, and they are Taken by a Thief, It is not a Taking from 1 
the Perſon, or Robbery, © b 

To 
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e To ary Fake." Somewhat. muſt be takin ande 20 ie but 


74 


a Penny, It is a Robbery. Here it is Felony of Death; tho! the 
Sum is under Twelve- pence, or never ſo ſmall. In other Larcenies 
Judgment of Death is only, where The 5e br Stol'n is above the 
Value of Twelve- pence. 


15 PC 68. Putting Him in Fear. This diſtinguiſhes 5 Robber from a 
75. 77. Cut-Purſe, or other Stealing from the Perſon; For if He taketh Any 
Finch oh. 1 Thing from my Perſon on the Highway, without putting me in 


k. A. 1c, Fear by Aſſault or Violence, It is not Robbery ; but a Felony for 


p. 364. 53- which the Offender ſhall have his Clergy. If with his Sword' Drawn, 


he bids me deliver my Purſe, and afterwards prays me to give him 
an Alms, and I give him an Alnis accordingly, This is Robbery ; F 
for I did it thro' Fear. 

Robbery is F cony without Clergy. [ See of Ws Clergy, chap. 2. 


1 


By Weſt 1. or 3 Ed. 1. as. 9. All Perſons are to be Ready at 
the Summons of the Sheriff, and Cry of the County, to purſue: and 
Arreſt Felons and Robbers, &c. in pain after Attainder thereof, ta 


© 3 Inſt. 117. make Fine to the King. This is an Affirmance of the Cotlinon 


Law. [See 4 Ed. 1. Officium Coronatoris. | 
Default be in the Lord of a Franchiſe, The King ſtall ſeiſe 
his Franchiſe ; but if in the Bailif, he ſhall be Impriſoned for a 
Year, and Fined, &c. 
[See for the Expoſition of this Statute, 2 Tnft. 172, 173.] 
By the Statute of Wincheſter or 13 Ed. 1. ch. 1. &c. Inmed/ate- 
ty upon Robberies and Felonies committed, Freſh Suit ſhall be made 
from Town to Town, and County to County, by Horſemen and Foot- 
men, to the Sea-Side. The Conſtable, (the Perſon being Deſcribed, 
&c.) is to call upon the Pariſhioners to Aſſiſt Him in the Purſuit in 
His Precinct; and to give Notice to the next Conſtable, who is to 
do the ſame as the firſt, &c. If the Country will not anſwer the 
Bodies of the Offenders, The whole Hundred ſhall be Anfwerable 
or the Robberies there committed, &c. 
In Great Towns Walled, The Gates ſhall be ſhut from Sun-ſet to 
Sun-riſing. 
Betwixt Aſcenſion-day and Michaelmas Watch ſhall be kept in 
Cities, Boroughs and Towns, all Night, from Sun-ſet till Sun-rifing. 
| [See 28 Ed. 1. ch. 17. 28 Ed. 3. chap. 11. 7 Rich. 2. ch. 6. 


5 H. 4. chap. 3. 


11 Cro. 20. A Stranger cannot be compelled to keep Watch. Every Inha- 


bitant is bound to keep it in his Turn, or to find Another to keep it 
for him; otherwiſe indictable for a Refuſal. 


By the 27 Eli chap. 13. The Perſon Robbed ſhall maintain an 
Action Againſt the Howdred 6 in which He was Robbed, If He Gives 
Notice with Convenient Speed of the Robbery to ſome near Town, 
&c. If He within 20 Days before Action brought, males Oath be- 
fore a Juſtice of Peace Dwelling within or near the Hundred where, 
&c. whether He knew the Parties that Robbed Him, or Any of Wem; 
If He Commences His Suit After Forty Days and within One Year 


after 
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after the Robbery Done, Then the Hundred ts  Chargeable, - 15 8 4 
Robbers or One of the Robbers are 'not 7 aken.' 07! | 


This Statute hath altered the Statute of: Winchefter; For ow | 

Notice muſt be given of the Felony, Oath made before a Juſtice of | 
Peace whether He knew the Parties, and if One of the Offenders is 
taken in the Purſuit, it ſhall Excuſe the Hundred, &c. 

If the Robbery is Committed in the Night, the Hundred ſhall * 13 of 7e 
not be Charged ; for on Negligence cat be imputed to the Hundred, g * 72 
in not Guarding the Country, or not purſuing, by Night. Robbers 1 Cro. 753. | 
aſſault a Man in the Hundred of D. and carry him into the Hun- | 
dred of S. and there rob Him; the Hundred of S. alone is liable in an | 
Action upon the Statute, 2 Ld. Raym. 820. Robbers aſſault a Man 
in the Hundred of D. in the Day-time, ahd carry him into the Hun- 
dred of S. and rob him at Night; he cannot have an Action. 80 if j 
ſcized in a Highway, and carried into a Manſion-Houſe ; otherwiſe if 
carried into a Coppice, and robbed there, 2 Ld. Raym. 828, 829. 

b By the Common Law Day-Light before Sun- riſing or after Sun- A od 4 
ſetting is accounted Part of the Day, and not of the Night. Days 2 Cro. 186. | 
are Natural and Artificial, Natural, which conſiſt of 24 Hours, 497- | ö 
and Contain the Solar Day and the Night. Artificial, which begin 11 
from the Riſing of the Sun, and End when it ſets. But we are 
ſpeaking of Day- ligbt; which (I fay) is here accounted Part of the 
Day, tho' the Sun is down. 


To go on with the Statute, 


Where Damages are Recovered Againſt One, or ſome Few, of the | | 
Inhabitants of the Hundred, and the Reſt refuſe to Contribute, Tao | 
uſtices of the Peace (1 Q) Dwelling within or near the ſame Hun- 1 
dred, ſhall for the Levying "thereof, ſet a Tax upon every Pariſh 1 
within that Hundred; according to which the Conſtables of every ; 
2 Town ſhall Tax the Particiilar Inhabitants, and levy the Money by 1 
Y Diftreſs and Sale of Goods, &c. [See 1 Ges. 1. chap. 5. F. 6. Con- ; 
5 cerning the Taxation of a Hundred upon Demolithing of any 
Church, Chapel, &c. by Rioters, &c.] 4 
The Robbery muſt be Committed upon the King's Highway, to 
entitle the Party Robbed to an Action Againſt the Hundred; not if 
it is Committed in a © Cloſe diſtant from the Highway, (Q.) or IS 267. 
in a Houſe, Every Man's Houſe is His Caſtle, which He ought : TR 1 
to Defend. And if any one is Robbed in his Houſe, it ſhall be Contra, 
eſteemed his own Fault. [See the 7 Rep. 6, 7. for further Remarks | 7 . 
on the 13 Ed. 3. chap. 1. and the 27 Elis. chap. 13. | 1 5 ö 
The Statutes of the 22 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 1 Cro. 753. | \1 
4 chap. 12. 4 & 5, Ph. & Mar. chap. 4. Speak of Robberies Commit- 1 
4 ted In or About or Near the Highway. [See 3 Inſt. 220.] If it is not F 
4 laid in the Indictment, that the Robbery was Committed I» or A. | 
bout or Near the Highway, and to have put the Perſon Robbed in | 1 
Fear, the Robbery is not within theſe Statutes; and the Offender : 1 
ſhall have the Benefit of the Clergy. 6 
The Action is Grounded upon the 13 Ed. 1. "The 27 Eliz. * 3 Cro. 41, i 
ſhews only How the Examination ſhall be, Gee. 108 1 
It is not Material, if the Notice was given in another Hundred, 
if near the Place of the Robbery. | 1 
| 5 H If if] 


PPP 
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1 Cro. 142. If a Servant is Robbed of His Maſter's Goods, The Maſter may. 
+ 37> ſue. But then the Servant muſt be Examined upon Oath ut ſapra, 

b for He might know the Robbers. But the Maſter may be Witneſs 

in his own Cauſe, to make clear Proof of the Value of the Goods. 

» 2Saund, b If a Carrier is Robb'd of another Man's Goods, either He or. the 
** Owner may Sue the Hundred, But the Carrier muſt Give Notice, 
and make Oath as in Caſe of a Servant, tho' the Owner brings the 

Action. Each Man here may be a Witneſs in his own Cauſe. 

Iszy 9 Geo. 1. chap. 22. called the Bla# Ad, the Hundred are 
to make Satisfaction, for Damages by killing or -maiming of Cat- 
tle, cutting down Trees, or ſetting Fire to Houſes or Stacks, againſt 
that Act.] | = 


| By tbe 6 Geo. 1. chap. 1. No Receiver General, or Any of His 
Agents or Servants, imployed for carrying any Money to be received 
on Account of Taxes, ſhall maintain any Action againſt any Hundred 
for being Robb d on the King's Highway of the ſaid Money, unleſs the 
Perſons ſo carrying ſuch Money ſhall at the Time of ſuch R:bbery be 
together in Company, and be in Number Three at the leaſt, to atteſt 


© 


the Truth of their being Robb d. 


<2 Inſt. 172, L. There are Two Kinds of Hues and Cries (from Huer to Hoot or 
z BR. 116, Shout) the one by the Common Law, and the other by the Statute, 
117. So that there are Two Purſuits, the one for the King, and the other 
7 Rep.6,7. for the Party by Private Suit. | | 
Not only thoſe that refuſe to Levy Hue and Cry, or do not pur- 
ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Impriſon- 
ment, but thoſe that are preſent when a Man is Murdered or Rob- 
bed, and do not Endeavour to Arreſt the Offender, or Levy a Hue 
and Cry. * I 
There muſt be a Felony done, or elſe the Arreſting of the Party 
is unlawful, tho' it was upon Hue and Cry. But if a Felony is 
Committed, and the Hue and Cry is againſt One that is not of III 
Fame, or ſuſpected or unknown, yet the Arreſt is Lawful, tho' He, 
is not Guilty. For the Hue and Cry will juſtify Him in the Arreſt, 
where a Felony is Committed. He that levieth Hue and Cry upon 
Another without Cauſe, ſhall be puniſhed for Diſturbance of the 


King's Peace. 


By the 29 Car. 2. chap. 7. If Perſons Travelling on the Lord's 
Day are Robb d, The Hundred ſhall not be Charged. But Hue and 
Cry ſhall be made. _ | | 


| _ But if a Perſon be robbed on a Sunday in going only to his Pariſh 
Church, he is not within this Srat. Car. 2. and the Action lies againſt 
the Hundred, Comy. 345. 


By the Stat. 8 Geo. 2. chap. 16. Where a Robbery is done, No- 
tice is to be given in the Gazette, deſcribing the Robber and Robbery, 
Time and Place, Money loft, &c. And the Hundred is not to be 
Charged, if any of the Robbers are taken within Forty Days after 
ſuch Notice: And Ten Pounds are to be given by the Hundred for Ap- 
Prebending any Offender in the Time limited. Conſtables, &c. neglect- 
| ing 
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ing io make Hue and Cry, forfeit, Five Pounds : And Proc | again. 
75375 ſhall not be Served on any, Inbabi "oils, but 5 7 High . 

Conſtable, who ſhall appear and. 444 the Act ion on their Beba fy. 
&c. 

By. the Stat. 22 Geo. 2. chap. 24. No Perſe ſhall recover upon | 
the Statutes of Hue and Cry more than Two Hundred Pounds, unleſs _ 
the Perſon or Perſons Robbed ſhall at the Time of the Robbery be ta-.. 
gether in Company, and be in Number Two at leaf, to ain the 

' Truth of the Robbery. - 

See Stat. 22 Geo. 2. chap. N For Ser bist the Method of. 
levying Writs of Execution = the Inhabitants of Hundreds. 

By the 3 & 4 W. & M. chap. 9. One that ſhall Rob any, Perſon, 
or Tall Comfort, Aid, Abet, 77 . Counſel, Hine or Command any: 
Per ſon to Commit ſuch Offenſe, (and be conviet thereof ) or Hand mute, 
or challenge leach above Twenty, ſhall nat have the, Benef W.-: 

the Cler 

By * 4& 5 W. & M. chap. 8. He who Apprebends and Pro- 
ſecutes a Highway-Man to Conviction, ſhall within a Month after- 
wards Receive of the Sheriff of the County, where, the Tag Was. 
Committed, Forty Pounds (producing the Certificate of the Fudge or 
Juſtices, before whom the Perſon, was Convicted) with His ek 
Purniture, Arms, Money and other Goods taken with Him; not la- 
king away the Rights of any Perſons Claiming the ſame, from whom 
they were taken. [See 6 Geo. 1. chap. 23.] 

If one is Killd by a Highway-Man, when Pur ſuing or Endeavgur- 
ing to Apprehend Him, His Executors or r upon Certifi- 
cate ſhall Receive the faid Sum of Forty Pounds. | 

IF any Perſon out of Priſon, having Committed any Robbery, ſhall 
Afterwards Diſcover Two or More Robbers, So as T0 or More of 

them ſhall be Convicted, ſuch Diſcoverer is entituled to a Pardon. 

By the 6 George 1. chap. 23. The Streets of Cities, Towns and 
Places are deem'd to be e, within the Meaning of the 4 & 5 
W. & M. chap. 8. 

By Stat. 7 Geo. 2. chap. 21. V. any Perſon aal with. any offenſe 
Weapon or Inſtrument unlawfully and malictouſly aſſault, or ſhall by 
Mag or in or by any forcible or violent Manner demand any Mo- 

Good. or Chattels of or from any other Perſons with a feloniaus 
77 to Rob or commit Robbery upon ſuch Perſon or Perſons, every 
ſuch Perſon jo offending being thereof lawfully convicted ſhall be ad- 
Judged guilty of Felony, and be liable to be tranſported, &c. 

Such Convicts breaking Gaol, or eſcaping or returning, Fer, are, 
Felons ſans Clergy. 


2. Larceny from the Perſon which Does not put Him in "Pear, 

either done Privily without His Knowledge, Openly with H His 
Knowledge. * Privily and without His neee ge, as by Picking * A 68, 
the Pocket, or By Cutting the Purſe, and Stealing from thence toD Dalt. 4 
the Value of Twelve-Pence. * If it is laid in the Indictment to be p. 363. 
done Clam et ſecreree a Perſona, purſuant to the 8 Elig. The Offen- 
der is Excluded His Clergy. If thoſe Words are wanting, à Private 


Larceny from the arſen ſhall we the Nase of the Clergy, Oper 
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ch. 153. 


1 1. 
— A 
Wb. F * w% F 
* N g — "I 


[2 " 


* 0 lam Ne magis punitur quam palam. 8 Rep. 127. 


1 


Lo 
* 

3 — ä H—U— — — Hts gh 
* - 


—— —— T> bes . _ _ 


* 


An Inſtitute of the Book III. 


H. P. C. 75. 
Dalt. ch. 153. 


p-. 365. 


and with His Knowledge, in his Sight and before his Face; as if One 
takes off my Hat or Wig, &c. from my Head, and runs away with 
it; or comes into a Shop and cheapens Goods, and runs away with 
them, without paying for them, &c. In all theſe Caſes cf open 
Larcenies with Knowledge, the Offenders are by the Common Law 
witEin the Benefit of the Clergy. [But as to Dwelling- Houſes, Shops, 
Sc. See 12 Ann, chap. 7. poſt. | 


By the 8 Eliz. chap. 4. None that Taketh any Thing Privily and Felo- 
niouſly from the Perſon of Another, ſhall have the Benefit of His Clergy. 


The Words are Taking ANY THING (Generally) from the 
Perſon of Another Privily and Felonicuſiy; yet by Conſtruction the 
Thing taken muſt be above the Value of Twelve-Pence: The * Sta- 
tute not Altering the Offence, but taking away the Privilege of the 
Clergy, if Above that Value; which the Offender had before the 
Statute. Therefore if it is under Twelve- Pence, it is petit Larceny, 


as at Common Law. 


dH.P.C. 76. 


This Statute Extends. not to. any Acceſſories Before or After. 
"This OF. Larceny tem the Perſon, OO 

2. Larceny from the Houſe is alſo a Mixt and Complicated Lar- 
ceny, and Ouſt of the Clergy, tho' but Simple Larceny by the Com- 
mon Law. 5 | 

By the 23 H.8. chap. 1. To Rob any Perſon in His Dwelling-Houſe, 
the Owner, His Wife or Servants being there, and put in Fear, is Fe- 
lony without Clergy. [See the 1 Ed. 6. chap. 12. 25 H. 8. chap. 3. 
revived by the 5 & 6 Ed. 6. chap. 10. 4 & 5 Ph. & M. chap. 4. 
Part of the 3 & 4 W. & M. chap. 9. For all theſe Statutes relate to 
a Robbery in a Dwelling- Houſe, &c. putting ſome Perſon in Fear.] 


If the Houſe had been broken open in the Night, and Goods 
Stol'n, or with Intention to Steal, tho' no one was put in Fear, it 


had been Burglary. [See Of Burglary, infra.] 


By the 39 Eliz. chap. 15. A Felonious Taking of Goods to the 
Value of Five Shillings out of Dwelling-Houſe or Out-Houſe, 4 


' no Perſon there, Ouſt of Clergy. 


Robhing the Houſe, when no Perſon was therein, was not ſo 
Penal (before this Statute) as Robbing it when ſome Perſon was 
therein, But Bad Perſons took Opportunity to Commit Robberies in 
Houſes, when People were gone to Church, or about their Buſineſs. 
[See the 5 & 6 Ed. 6. chap. 9. For Robbing any Perſon in his 
Dwelling-Houſe, Booth or Tent, in any Fair or Market ; whether 
the Owner be Sleeping or Waking; Part of the 3 & 4 V. & M. 
chap. 9. For theſe Statutes Ouſt of Clergy, tho' a Perſon is in the 
Houſe, and not put in Fear, or tho' no Perſon at all is in the Houſe, 
Sc.] Eſpecially. 


By the 3 & 4 W. & M. chap. 9. If any one Perſon ſpall Feloni- 
ouſly take away any Goods or Chattels, being in any Dwelling-Houſe, 
the Owner or any other Perſon being therein, and put in Fear ; or 
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therein, or hall Comfort, Hire, Command,” or Aid One ty Dy 
any of the ſaid Offenſes, or to break any Dwelling- Houſe, Shop 

Warehouſe 8231 elonging in the Day-time, and take any Cond, 
&c. to FA Value of Five Shillings, altho' no Perſon 'be therein, he 
ſhall not have the Benefit of the Clergy. [See Of Robbery, ante, and 


of Burglary, poſt.) 
If any 2 [hall take away, with Intent to Steal, Imbezil, or 


Purloin, a any Chattel, Bedding or Furniture, which by Agreement 


He is to Uſe, or ſhall be Let to Him to Uſe, in Lodgings, fuch Steal. | 


ing is Larceny and Felony. 


The Former Part of this A& is not penn'd with that Clearnels 


as Uſual. 

By the 10 & 11 W. 3. chap. 2 23. All Perſons who by Night or 
Day ſball in any Shop, Ware-houſe, Coach-houſe or Stable, Pri- 
vatelf and Feloniouſiy Steal any Goods to the Value of Five Shillings 
or More, tho" fuch Shop, &c. be not Broke Open, or th any Perſon 
be or be not in ſuch Shop, &c. or that ſhall Aſſiſt in Committing fuch 
Offenſe, He ſhall loſe the Benefit of the Clergy. 
any Perſon ſhall Commit any Burglary, Houſe-breaking, or Fe- 
lony in Stealing any Horſe, or any Money, Wares and Goods, from 
whom the Benefit of the Clergy is by the ſaid Act taken away, and 
being out of Priſon ſhall Diſcover, or Cauſe to be Diſcovered and 

rehended, two or more, who then had, or after ſhall Commit any 
Burglary, &c. and be Convicted thereof, he ſhall be intituled fo 4 
Pardon of All Burglaries, &c. 

Any Perſon Taking and Proſecuting ſuch Felons to Convi i on, 
upon the Judges Certificate thereof” Gratis, ſhall be Exempt from 
Pariſh-Offices in the Pariſh where ſuch Felony was committed. Perſons 
Alain by any ſuch Houſe-Breakers, Horſe-ſtealers or other Felon afore- 
ſaid, by Endeavouring to Abprehend Them, Their Executors or Ad- 
2 niſtrators ſhall have ſuch Certificate. 

By the 5 Ann. chap. 31. A Reward of 4ol. 7s Given to any one, 
That ſball Take and Convict one Guilty of the Felonious Breaking or 
Entring any Houſe in the Day-Time. [See 6 Geo. 1. chap. 23.] And 
if any Perſon ſhall Commit ſuch Felony, and after Diſcover Two who 
Have Committed ſuch Frlonies, ſo as they be Convict, ſuch Diſcoverer 
ſhall have 40 l. and ſhall have bis Pardon for All Felonies, except 
Murder and Treaſon. 

And if any Perſon ſhall Receive or Buy Knowingly any Stolen 
Goods, or Knowingly Harbour or Conceal Felons, He ſhall be taken 
as Acceſſory to the Felony, and ſuffer as a Felon. 

By the 12 Ann. chap. 7. F any Perſon ſhall ſteal any Money, 
Goods, &c. of the Value of Forty Shillings or more, being in any 
Dwelling-houſe, or Out-houſe hereunto belonging, tho" ſuch Houſe 
be not Broken by ſuch Offender, and th any Perſon be or be not in 
ſuch Houſe, &c. or if any Perſon (hall Aſſiſt another to Commit ſuch 
Offenſe, He ſhall be Debarr'd the Benefit of the Clergy. 

This Act ſhall not Extend to Apprentices under the Age of 15 
Years, who ſhall Rob their Maſters. 

By. the 4 Geo. 1. chap. 11. When any Perſon T aketh Reward 
under the Pretenſe of Helping any. One 10 Stolen Goods, He ſhall 
5 1 (unleſs 


(hall Rob any Dwelling-Houſe in the Day-time, Any Perſoh. etl 
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(unleſs be Apprehends the F Felon, Kc.) ſuffer as a. Felon, as if He 
Himſelf. had Stolen the Goods, .. [See of the Clergy, chap. 2. poſt. 
And of Judgment in Felony, Book 4. chap. F.] 

By the 6 Geo. 1. ch. 23. Whoſiover ſhall Diſcover, Appre bend 
and Proſecute to Conviction of Felony without Benefit of Clergy, any 
Ferſen for taking a Reward to Help any Perſon to Stoln Goods, (un- 
leſs he apprehends the Felon, &c. ſhall be entituled to a Reward of 401. 


After Simple and Mixt Larcenies, Let us ſay ſomething of Piracy. 

3. Piracy (d vd Dolus or Deceit) i is a Felony againſt the Goods 
of a Subject, by a Depredation or Robbing at Sea. This is a Capi- 
tal Offence by the Civil Law; but by Act of Parliament It is to be 
Enquired of, Heard, and Determined according to the Courſe of 
the Common Law, as if it had been done upon the Land. It ſtill 
Remains an Offence by the Civil Law, and therefore a Pardon of all 
Felonies, doth not Diſcharge it, It being a ſpecial Offence, It ought 
to be, Specially mentioned. [For the Method of Trial According 
to the Common Law, See the 28 H. 8. chap, 15. 11 & 12 V. z. 
chap. 7. and See of the Court of Admiralty ang Court By wine 
ura the 28 H. 8. Book 4. chap. 1.] 


By the 11 & 12 W. 3. chap. 7. F any Natural- Born Subjedts 0. or 
Denizens ſhall Commit any Piracy or Robbery, or Any Act of Ho- 
ftility againſt others of His Majeſly's Subjects, upon the Sea, under 
Colour of Any. Commuſſion from any Foreign Prince, or- any other 
ohatſoever, Fo 2 Offenders ſhall be taken to be Pirates, Felons and 
Robbers, and ſhall ſu e as 2 rates, Felons and Robbers upon the 
Seas. 

If any Commander or Maſter of any Ship, or any Seaman, ſhall - 
within the Admiral's Furiſdiftion betray his Truſt and Turn Pi- 
rate, Enemy or Rebel, and run away with his Ship, or any Boat, 
Ordinance, Ammunition or Goods, or yield them up Voluntarily to 
a Pirate, or Combine with, or Attempt to Corrupt any Commander, 
Officer or Seaman to yield up or run away with any Ship or Goods, 
or go over to Pirates, or if any Perſon ſhall lay violent Hands upon 
his Commander, to H inder him from Fighting in Defenſe of the 
Ship or . Goods Committed to his Truſt, and endeavour to make a 
Revolt in the Ship, He ſhall be adjudged a Pirate, Pelon and Rob- 
ber, and ſuffer as Pirate, &c. 

Tf Any ſhall on the Land or Sea, Knowingly ſet forth any Pirate 
or Maintain, Command or Adviſe Any Perſon to Commit Piracy, 
and ſuch Perſon ball thereupon Commit ſuch Piracy, They ſhall be 
adjudged Acceſſory to ſuch Piracy. Likewiſe if any Perſon, know- 
ing ſuch Piracy to be done, ſhall upon Land or Sea, Receive any 
Sh, Veſſel or Goods whi ch have been. by ſuch Pirate Piraticaliy 
taken; He ſhall be adjudged Acceſſory to ſuch Piracy, and ſhall be 
tried according to the 28 H. 8. and 71 as the Principals ought 
to ſuffer. [See the 4 Geo. 1. ch. 11. 6 Geo. 1. ch. 23. 8 Geo, 
I. Chap. 24. and of the Court By Commune According to the 28 
H. 8. N chap. 9 


| Be Stat. 18 Geo. 2. chap. 30. For amending the above Stat. of 


1 & 12 W. 3 chap. 7. 
4. Private 
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4. Private Felonies againſt the Droelling « or Habitation of a an 
are of Two, Kinds, 1. Burglary, 2. Arſon. | 
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92 Burglary ( Burglaria, Burglar, from Burg a Houſe, « and La- 4 Rep. 30. 
8 a a Thict) is a Felony at Common Law; and by the Common 3 5 4 
Lau is where a Perſon in the Night Breaketh and Entereth into the | 
Manſion-Houſe of Another, to the Intent to Commit ſome Felony | 
there, whether the Felonious Intent be Executed or not. | 

Tn the Night. The Word * Noctanter is Neceſſary in every Indict- * 3 Inft. 63. | 
ment for Burglary ; for if there was ſo much Day-light at the Time, 1 
that a Man's Face might be Diſcerned thereby, It is not Burglary. | 
The Night aggravates the Offence, If the like Offence is Commit= || 
ted by Day, it is called Houſe-breaking. [See Of Larcenies from [4 

the Houſe, ſupra.] [| 

Breaketh and Entereth. © The Breaking and Entring is alſo * 3 Inſt. 64. | 

Neceſſary to make it Burglary, not Breaking only. Felonice & Burg- 3 A 1 
lariter Fregit & Intravit are the Words of the Indictment. Therefore Kely. 68. 11 
as to Breaking ; If a Door is Open, or a Window is Open, or a 1 
Hole is made in a Wall before, and the Thief Enters and Steals, or 4 
Draws out the Goods, it is not Burglary ; tho' this is Breaking in | 
Law. In Burglary, there muſt be an Actual Breaking of the Houſe. 1 
If the Thief Breaketh the Glaſs of the Window, a Hole in the Wall, 
Draws the Latch, Unlocks the Door, to Rob, &c. This is an actual | | 
Breaking of the Houſe. As there muſt be a Breaking, ſo there muſt 
be an Entry. Setting the Foot over the Threſhold, after the Door 
is Broken open ; putting a Hand, Hook or Piſtol within the Window 
or Door broken open, is an Entry. 
If a Maſter lies in one Part of the Houſe, ' and his Servant i in an- 
other Part, and the Servant in the Night draws the Latch of the 
Maſter's Chamber, and enters it, to Rob and Murder Him, Here is 
both a Breaking and Entry. 

But in ſome Caſes one may be guilty of a Burglary, without actual 
Breaking. As when one comes down a Chimney by Night, to Rob, 
or when ſeveral Perſons come in the Night, with a Deſign to Commit 
Burglary, and One does it, while the Reſt watch near the Houſe, 
that no Help ſhould come to the Owner; here the Act of One is by 
Interpretation eſteemed to be the Act of all of Them. But if a Ser- 
vant opens a Window, to Let in-a Thief, who comes in and Steals, 
it is Burglary in the Stranger, and Robbeiy i in the Servant. * When d Kely. 42, 

Thieves, having an Intent to Rob, pretend Buſineſs, to get into the 62. 63. 
Houſe by Night, or raiſe Hue wh Cry, and bring the Conſtable, to 
whom the Owner opens the Door, and when They come in, They 
Bind the Conſtable, and Rob the Owner This being done in * Abuſe 
of the Law, is by Interpretation eſteem' d to be an Actual Breaking and 
Burglary; and the whole Act ſhall be RE to his Thieves. 


[See the 12 Ann. chap. 7. poſt. 
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ſtood, for it is the Manfion-Houſe of God. () ) If a Church is not 15 Tees: 
to be called a Manſion- Houſe, it is a diſtinct Burglary to Break and s 
Enter it in the N * to Rob it. [See the 1 Ed. 6. chap. 12.] The 
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Mierito beneficium legis amittit, gui legem Nam ſubvertere intendit. 2. Inſt, 53, 
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Out-Buildings adjoining to the Manſion-Houſe, as Burns, Stables, 
Dairy- Houſes, Sc. are to be underſtood as Parcel of the Manfion- 
Houſe, and Burglary may be Committed in Them. But if the Barn 
or Stable is at any Diſtance from the Houſe, it is not Burglary. For 
the Indictment for Burglary muſt ſet forth, that Fregit et Intravit 
Domum Manſionalem. A Shop may be parcel of a Manſion-Houſe, 
But if it is ſevered from the Manſion-Houſe by Leaſe, or for one 


* to work in by Day only, though he goes into his Shop by the ſame 


Door with the other Inhabitants to work, it is no Burglary to break 
it open in the Night. | 8 

Burglary may be Committed in a Manſion-Houſe, though All the 
Family are Abſent. If a Man hath * Two Houſes, and ſometimes 
lives in one, and ſometimes in the other, Burglary may be Com- 
mitted in either of them. A Chamber in an Inn of Court, where 
one uſually Lodges, is a Manſion-Houſe. For my one bath a 
ſeveral Property there. If one Hires Part of a Houſe to lodge in, 
which is divided from the Reſt, and hath a Door of its own to the 
Street, this is his Manſion-Houſe. But a Chamber Above Stairs 
or Below, where any Perſon doth lodge as an Inmate, cannot be 
called His Manſion-Houſe ; So that if a Burglary is Committed in 


His Apartment, The Indictment ſhall Lay the Offenſe to be in the 


Manſion-Houſe of him that Let it, For if the Owner of the Houſe 
breaks into the Rooms of his Lodgers, and Steals their Goods, it can- 
not be Burglary, to break into his own Houſe; but it is Felony, to 
Steal their Goods. n 

To the Intent to commit ſome Felony within the ſame. If One 


breaks a Houſe, and enters, with an Intent to Commit a Treſpaſs, 
as to beat the Owner, &c. it is no Felony. But if the Intent was to 
Commit a Felony, by breaking and entering, it is Felony, tho' the 


Intent was not Executed, or the Thief did no Harm: Otherwiſe of 
Robbery. [See of Larceny from the Houſe, ante.] 


By the 5, & 6 Ed. 6. chap. 9. To Rob any Perſon in a Booth or 
Tent in a Fair or Market, the Owner being within the ſame, is to 
be Puniſbed in like Manner as Burglary, and without Benefit of 
Clergy, though without His, His Children, or His Servants Notice 
or Hearing. | | 

By the 18 Eliz. chap. 7. None ſhall have his Clergy, that commits 
Burglary. | Gr Roan Frog 

By the 3 & 4 W. & M. chap. 9. He that ſhall Counſel, Hire or 


Command any Perſon, to commit any Burglary, ſhall not have the 
Benefit of the Clergy. 


[See the Statutes of the 3 & 4 V. & M. chap. 9. 10 C11 N. z. 
chap. 23. under Larceny from the Houſe, ſupra. Concerning Rob- 
beries of Shops, Warchouſes, Coach-houſes or Stables, and concern- 
ing the Reward for Taking and Diſcovering of Perſons Guilty of 


Burglary, &c. For thoſe Statutes make Larcenies from the Houſe, 
Sc. Puniſhable in the like Manner as Burglaries.] 


By the 12 Ann. chap. 7. If any Perſon ſhall enter the Manſion vr 
Dwelling-Houſe of another by Day or Night, without breaking the 


ſame, with an Intent to Commit Felony ; or being in ſuch Houſe, ſhall 


2 Commit 
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Commit any Felony, and ſhall in the Night-Time break the ſaid Houſe, 
to get out of the ſame, ſuch Perſon ſhall be taken to be Guilty of Bur- 
glary, and ſhall not have the Benefit of Clergy. [See other Parts of 
this Act, ſupra, under Larceny from the Houſe, and the 6 Geo. f. 
chap. 23. Concerning the Reward of 40 J. for Apprehending and 
Convicting any Perſon for Burglary. And the 24 H. 8. chap. 5. Of 
Excuſable Homicide, ante.) ; 


2. * Arſon (from Ardeo to Burn) or Houſe-burning, is a Felony N 29. 
at Common Law, and is a Malicious and Voluntary Burning the; jnſt. = 
Houſe of another, by Night or by Day., _ . 1 H. P. C. 85 
It muſt be a Burning; for to put Fire into a Houſe, or any Part 
of it without Burning, is not Felony, But if Part of the Houſe is 
burn'd thereby, it is Felouy; tho' that Part is not wholly burn'd. If 


it doth burn, and goeth out of itſelf, it is Felony. For the Words 


of the Indictment are Incendit et Combuſfit,  _ f 8 
It will be intended to be done * Maliciouſiy, if one deſigning to * 3 Init. 67. 
burn the Houſe of A. only, does burn the Houſe of B. or if One 3 W- 
Maliciouſly burns his own Houſe, to the Intent to burn others; if the TY wer 
Intention is Executed. But if only his own is burn'd, it is not Fe- 
lony; but it is a great Miſdemeanor, and puniſhable with Fine, 
Pillory, &c. If a Houſe is fired by Negligence or Miſchance, it can- 
not amount to Arſon. For the Words of the Indictment are Volun- 
tarie ex Malitia ſua Præcogitata et Felonice, [See ꝙ Ann. ch. 31.) 

© By the Houſe of Another not only a Manſion-Houſe and the © 3 Inf. 67. 
Principal Parts thereof, but alſo any other Houſes or Out-Buildings, ey 
as Barn and Stable, Cow-Houſe, Sheep-Houſe, Dairy-Houſe, Milk 
Houſe, &c. Parcel of the Manſion- Houſe, are to be underſtood. To 
burn Barns wherein there is Corn, whether they are adjoining to 
any Houſe or not, is Arſon, But by the Common Law, to Burn 
a Barn, not Parcel of a Manſion-Houſe, is not Felony. The Burn- 
ing of a Frame of a Houſe is not accounted Houſe-burning, becauſe 
the Frame of a Houſe cannot come under the Word Domus, which 
is Neceſſary in every Indictment for Arſon. In Arſon it muſt be 
Domus, tho' a Barn, Malt-Houſe, &c. whereas in Burglary it muſt 
be Domus Manſionalis, as above-mention'd. And it muſt be the 
Houle of Another. So that the Houſe which he has in his own Poſ- 
ſeſſion by a Leaſe for Years, is not meant, if the Owner burns it, 


and no other Houſe is Burn'd with it, as before obſerved. 


By the 23 H. 8. chap, 11. Burning of Houſes or Barns wherein 
any Corn is, the Principals or Acceſſories are Ouſt of Clergy. ¶ See the 
4 & Pb. GAC chad. 4. And 11 3s. 26, G6] ti 5 

By the 43 Eliz; chap. 13. To Burn, or Cauſe to be Burned, Wil- 
fully or of Malice, (or to Aid, Procure or Conſent to the Burning of) 
any Barn, Stack of Corn or Grain, in the Counties of Northumber- 
land, Cumberland, Weſtmoreland or Durham, - 7s Felony without 

Clergy. | 3 MY Mn, Fe 
By the 22 & 23 Car. 2. chap. 7. It is Felony to Burn in the 

Night-Time Maliciouſiy any Rick or Stack of Corn, Hay or Grain, 
Barns, or other Houſes or Buildings, or Kilns, in any Place what- 
ſoever. But the Offender may make Election to be Tranſported for 
Seven Years, | 

1 | 80 
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So that now to Burn an Empty Barn in the Night-Time is Fe. 
lony. See the 1 Ann. chap. 9. Of Burning Ships, &c.] * 


By the 1 Geo. 1. chap. 48. F any Perſon ſhall maliciouſly for on 
Fire any Wood, Underwood or Coppice, He ſhall ſuffer as a Felon. 
See more in the ſaid Statute, and 6 Geo. 1. chap. 16. Concerning 
the ſpoiling Timber- Trees, Fruit. J. rees, &c. And fee the 22 & 23 
Car. 2. chap. 7. whereby Treble Damages are allow'd for deſtroying 


I any Plantation of Trees, &c. whereof Three or More Juſtices of the 


2 2 Inſt. 468. 
3 Inſt. 46, 


172. 
We C8. 


Peace may enquire by the Oath of 12 Men, Examination of Wit- 


neſſes upon Oath, Sc. See infra of Felony concerning Cattle; and 


concerning the Deſiruction of Corn, Wood, &c. chap. 3. 

. There are Other Private Felonies ittmediately” Foul to the 
Subject, made Capital by Statutes; Which could not properly be re- 
duced to the Felonies againſt the Life, Body, Goods or Habitation. 
Theſe concern V chcraft, Records, Cattle, 2 OR and 


Forgery. | | 
þ * 117 1 4” v 7? # \ £ 4 
: . of l . - . * * 


1. Cencerniog Witheraft. oe f ole i I 

By the 1 Jac. 1, chap. 12, Such as hall Uſe lavotaron or Con- 
juration of any Evil Spirit, or ſhall gg Covenant with, Euter- 
tain, Employ, Feed or Reward any Evil Spirit to any Intent, or 
Take up any Dead Perſon, or Part thereof, To be uſed in Witch-" 
craft, or have uſed any of the ſaid Arts whereby any Perſon ſhall be 
Kild, Conſilmed or Lamed in his or her Body, They, together with 


their Acceſſories before the Fad, ſhall Suffer as Felons, without Be- 


nefit of Clergy. 


Such as take upon them by Wi; tcheraft, Inchantment, Charm, Sor- 
cery, to tell where Treaſure is to be found, or where Things Loft or 
Stolen may be found; or to do any Thing, to Provoke any Perſon to 
Unlawful Love; or whereby any Cattle or Goods of any Perſon- ſhall 
be Deſtroy d, or to Hurt any Perſon in His Body, Cattle or Goods, 
the the ſame be not Effected; They ſhall for the firſt Offenſe Suffer 
a Nar's Impriſonment without Bail, and once every Quarter of a 
Year fland Six Hours upon the Pilbry, &c. and for the Second Of. 


Jenſe ſhall ſuffer as Felons without Benefit of Clergy... 


This ſtrange Act of 1 Fac. 1. is repealed by Stat. 9 ant . 
and all Proſecutions for Witchcraft, and Actions for charging any 
Perſon with Witchcraft, are prohibited ; and Pretenders to Witeh- 
craft, or to- telling of Fortunes, Sc. are puniſhable by Impriſon- 
ment, Pillory, &c. + 

Note, That where a Statute makes a Second Offenſe Felony, - 
or lays a heavier Puniſhment than for the firſt Offenſe, it is always 
implied, That ſuch Second Offenſe ought to be Committed after 
Judgment given for the firſt, For the Indictment for the Second 
Offenſe muſt recite the former Attainder. But it is not Neceſſary 
the the Second Offenſe Ae be of the very ſame Nature with a 

e Firſt. 


r= 2. Con- 


a 


_e 
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2. Concerning Records. 


To Deface or Alter a Record is an Offenſe at Common Law, and 


Puniſhable by Fine, Sc. But,. 


I By the 8 H. 6. chap.12. if any Clerk-or other Perſon fe IN . 


P 


or Willingly Take away, Withdraw or Avoid any Record, or Parcel 
of the Same, Writ, Return, Panel, Proceſs or Warrant of Attorney, 
in the King's Court off Chancery, \ Exchequer, the One Bench or the 


Other; er in His "Treaſury, 


by Reaſon whereof any Judgment ſhall 


be Reverſed, it is Felony in the Stealers, &c. Their Procurers, Coun- 


ſellors and Abettors. 


\ 
= 


* This Act does not extend to Judges of any Court, becauſe it * 3 Inft. 711 


8 Rich. 2. chap.” 4.] and it extends only to the Courts expreſſy 


named; and to the Court of Chancery and Exchegu 
as they proceed according to the Courſe of the Common Law. 


er ſo far only, 


Theſe Words, By Reaſon whereof any Judgment ſhall be Rever- 
fed, ſignify, whereby any Judgment ' ſhall not take Effect; fo that 


if the Alteration is made Before or After the Judg 


64 


the Acc. 5 


ment, it is within 


By the 21 Jac. 1. chap. 26. To Acknowledge, or Procure to be 
Acknowledged, any Fine, Recovery, Deed Enroll d, Statute, Re- 
cognizance, Bail or Judgment, in the Name of any other Perſon or 
Perſons, not Privy or Conſenting to the ſame, is Felony without the 
Benefit of the Clergy ; but without Corruption of Blood, or taking 
away Dower ; neither fhall it extend to a Fudgment acknowledg'd by 


an Attorney of Record for another Perſon. 


By the 4 W. & M. chap. 4. To Per ſonate any other Perſon before 
any Commiſſioner authorized to take Bail in the King's Bench, Com- 
mon Pleas or Exchequer, whereby the Perſon ſo Repreſented may be 
liable to the Payment of any Money, &c. to be Recovered in the ſame 


Suit, 1s Felony. 


[ By 8 Geo. 1. chap. 22. To forge Powers, or perſonate. another, 
in order to transfer Stock, or receive Dividend, is Felony without 


Clergy.] 


3. Concerning Cattle. 


By the 22 & 23 Car. 2. chap. 7. Jo Kill or Deftroy Horſes, Sheep 


or other Cattle, in the Night-Time, Malicioufly, Unlawfully or Wil. 
lingly, is Felony. But ſuch Attainder ſhall Work no Corruption of 


Blood, Loſs of Dower, or Diſmberiſon of the Heir. Net Liberty is 


given to the Offender to Avoid Judgment of Death, by making Elec- 


= 


Seven Years ſhall ſuffer Death. _ 
TIF Any ſhall, in the Night-Time, Maliciouſiy 


— 
* 


ion of Tranſportation for Seven Years, &c. Any Returning within 


„ Maliciouſly Maim or Otherwiſe 
Hurt any Cattle, or Deſtroy any Plantation f Trees,” or "Throw 


Down Incloſures, They ſhall forfeit to the Party grieved Treble Da- 


mages by Action of Treſpaſs upon the (Caſe. 


Upon 


begins with naming Clerks, which are inferiour to them, [See the 72. 


"in Inftirure of the Boo III. 


Upon Complaint of the Parties injured, Three or More Fuſtices of 
the Peace may enquire by the Oaths of 12 Men, Examination of Wit- 
neſſes upon Oath, or any Lawful Means, concerning ſuch Offenſes and 
Offenders, and iſſue Warrants to ſummon FJurors, and Apprebend 
Suſpefted Perſons, and cauſe others that ſeem li kely to make Diſcovery 
to Appear and Give Information upon Oath, &. 

. The Ns muſt be within Six M onths. after the Offenſe Com- 
mitted. © 

[By 9 Geo. 1. chap. 22. Continued by 1 7 6 Geo. 2. p. 372. Wil- 
fall and maliciouſiy to kill, maim or wound any Cattle, and many 
other Offenſes, are made Felony without Benefit * Clergy. ] 


4. PE nY Ships. 


By the 1 Ann. chap. 9. F any Captain, Maſter, Mariner, &c. be- 
longing to any Ship, ſhall wilfully Deſtroy the Ship, or Procure the 
ſame ta be Done, to the Prejudice of the Owner or Merchant that 
ſhall Load Good thereon, Z They ſhall ſuffer as Felons without Clergy. 


(see the 22 G 23 Car. 2. chap. 11. and concerning, the Offenſes 
of Soldiers and Mariners, Tit, Publick Felonies; and 11 & 12 ,. z. 
chap. 7. For the more Effectual Suppreſſion of Piracy, antea; and 
the 7 Geo. 1. chap. 3. 1 Geo. 2. Oy 13. 6 Geo. 2, OO 34. For 
Ne ee, Sc.] Fur oo 


By the. 12 Ann. Sefl. 2. chap. 17. Entituled, An Act for the Pre- 
ſerving all ſuch Ships and Goods thereof, as are forced on Shore or 
Stranded, &c, It is Enacted, That if any Perſon makes Holes in any 
Part of the Ship, or fleals any Pump, or does any Thing tending 
to the Loſs of 25 Ship, He 2 be wary of Felony without Benefit 
of Clergy. [See the 4 Geo. 1. chap. 12. 11 Geo. 1. chap. 29. Againſt 
deſtroying inſured Shibs, and Of V. 252 Book 2. chap. 2 


5. Of Bankrupts. 


By the 5 Geo, 2. chap. 30. Continued by 24. Geo. 2. chap. 57. 
the 1 of September 1757, and to the then next Seſſion, I any Pere 


fon becoming Bankrupt, ' and againſt whom a Commiſſion of Bankrupt 


hath been Awarded and 1ſued out, (hall not, within 42 Days after 
Notice in Writing and in the London Gazette, Surrender Himſelf 
to the Commiſfioners, and Submit to be Exami ned upon Oath (except 
Quakers): and truly Diſcloſe and Diſcover how He hath Diſpoſed, 
Aſtign'd or 7 We his Effects or Estate, and all Books and 
Writings relating thereunto, &c. and alſo deliver up to the Com- 
miſſioners all ſuch His Effe&ts or Estate, and all Books and Writi ngs 

thereunto, as at the Time of His Examination (hall be in 
His 25 or Power ; or if He Removes or Conceals His Effects 
to the Value of 201. then He ſhall be Ad udged, upon Conviction by 
Indictment or Information, a Felon without Clergy, or the Benefit 
25 any Statute made in Relation to Felons, [See the 7 George 1. 
chap. p- For Explanation of the Statutes concerning Bank- 
rupts. 


6. Con- 


FP 
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6. Concerning Forgery of Falſe Deeds, &c. Banl- Notes, Erh 
quer- Bills, Stamps, South-Sea Bonds, &c. Lottery-Orders, &c. The 
Common Seal of either of the Corporations for Aſſurances of Ships, &c. 


For Falſe Deeds, &c. 


By the 5 Eliz. chap. 14. To. Forge or Publiſh a Forged Deed, 
Court- Roll or Will in Writing, after Conviction for the firſt Offenſe, 
it is Felony without Clergy. [See Of Forgery, chap. 3. poſt.) _ 


For Bank-Notes, &c. AS 5 

By the 8 & 9 W. 3. chap. 19. F. 36. To Forge or Counterfeit the 
Common Seal of the Bank of England, any Sealed Bank-Bill, or 
any Bank-Note of any Sort whatſoever, ſigned for the Governor 
and Company of the ſaid Bank, or to Alter or Raze any Endorſe- 
ment on Any Bank- Bill, or Note of any Sort, is Felony without Clergy. 

By 11 Geo. 1. chap. 9. I 7s Felony to forge a Bank-Note ; and 
By 12 Geo. 1. chap. 32. To forge the Certificate of the Accountant 
General in Chancery, &c. or a Note, &c. of a Caſhier of the Bank, 
&c. or Eaſt-India or South-Sea Bond, is Felony without Benefit of 
Clergy. By 2 Geo. 2. ch. 25. I is Felony without Benefit of Clergy 
to forge any Deed, Will, Note, Receipt, &c. By 4 Geo. 2. ch. 18. 
Revived and made perpetual by ꝙ Geo, 2. chap. 18. Forging Me- 
diterranean Paſſes is Felony without Benefit of Clergy. | 


For Exchequer Bills. | 

By the 5 & 8 W. 3. ch. 31. F. 78. To Forge or Counterfeit any 
Bill of Credit, as by this Statute the Commiſſioners of the Treaſury 
may iſſue out, or Tender in Payment any Forged or Counterfeited Bill 
of Credit, or Demand Money thereupon at the Exchequer, (knowing 
the ſame to be Forged or Counterfeited) with Intention to Defraud 
any Perſon, is Felony. [See the 8 & V. z. ch. 23. 5 Ann, chap. 13. 
7 Ann. chap. 7. ꝙ Ann. chap. 7. 1 Geo. 1. chap. 12. 6 Geo. chap. 4. 
§. 91. where ſuch Offenſes in Relation to Excheguer- Bills, iſſued by 
Authority of thoſe Statutes, are made Felony without Clergy.] 


For Stamps. 


By the 9 & 10 W. 3. chap. 25. $. 59. To Counterfeit or Forge any 
Stamp, or Mark or Impreſſion of the ſame, upon any Vellum, Parch- 
ment or Paper, thereby to Defraud His Majeſiy of his Duties upon 
Vellum, &c. or to Utter or Sell Vellum, &c. with ſuch Counterfeit 
Mark, knowing ſuch Mark to be Counterfeit, is Felony without Clergy. 
| [See the ꝙ Ann. chap. 11. & chap. 23. 10 Ann. chap. 19. 10 Ann. 
chap. 16. 12 Ann. chap. 9. 12 Ann. chap. 19. 5 Geo. 1. chap. 2. 
in Relation to the Stamps or Marks provided by thoſe Statutes. 


| For South-Sea Bonds, &c. 


By the ꝙ Ann. chap. 21. To. Forge or Counterfeit the Common Seal 
of the South-Sea Company, or To Forge, Counterfeit or Alter any of 
Their Bonds, or to offer to Diſpoſe of, or to put away, any ſuch 
Forged, &c. Bond (knowing the ſame to be ſuch) or to demand the 
Money, or any Part thereof, of 15 Company, or any of their Officers, 
1 | 5 with 
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 aoith Intent to 1 any 1 Ar Felony 01 thout Clergy. - See 
6 Geo. 1. chap 4 | | 


For Lottery- Orders. 


By the 12 Ann. chap. 2. To Forge or tte any "OY 
Order made in Purſuance of the 9 Ann. chap. 6. or chap. 23. or the 
10 Ann. ch. 19. and ch. 26. or to Alter the Number or Principal 
Sum of any ſuch Order, or to Counterfeit the Hand of any Perſon 
to ſuch Order, Thereby to procure a Fraudulent Aſſignment, or to 
Sell any ſuch Order (knowing of the Forgery, &c.) is Felony without 


Clergy. [See 5 Geo. 1. chap. 3.] 


For Q yurance of Shi 7 and Merchandiſes at Sea. 


By the 6 Geo. 1. chap. 18, To forge the Common Seal of either of 
the Corporations, or to Forge or alter any Policy, Bill, &c. or to 
Offer to Pay away any ſuch Policy, &c. or to demand the Money 
therein Contained, knowing the ſame to be Counterfetted, is Felony 
without Clergy. | 
By Stat. 7 Geo. 2. chap. 22, I any Perſon after 24 June 1734. 
ſhall falſely Make, Alter, Forge or Counterfeit, or cauſe or procure 
to be, &c. or willingly Act or Aſift in the falſe Making, &c. any 
Acceptance of any Bill of _ Exchange, or the Number or principal 
Sum of any Accountable Receipt for any Note, Bill, or other Secu- 
rity for Payment of Money, or any Warrant or Order for Payment 
of Money or Delivery of Goods with Intention to defraud any Per- 


fon whatſoever, or ſhall utter or publiſh as true any falſe, &c. Ac- 


ceptance, &c. with Intention to defraud any Perſon knowing the 
ame to be falſe, &c. every ſuch Perſon, being thereof lawfully con- 
3 ſhall 9 gui ty 7 Felony, and bs Fer Death as a Felon, 
without Baß of Clergy. 


[See of Felonies by Gaolers, 14 Ed. 3. chap.” 10. By Hunters | in 
the Night or with painted Faces, Fc. 1 H. 7. chap. 7. By Purvey- 
ors, 28 Ed. 1. chap. 2. 36 Ed. CC . 
But ſee alſo 12 Car. 2. chap. 24. 13 & 14 Car. 2. chap. 20. By 
Egyptians, 1 & 2 Ph. & M. ch. 4. 5 Eliz. chap. 20. By Cutters 


of Powdike, 22 H. 8. ch. 11. 2& 3 Ph. & M. ch. 19. By De- 


ſtroyers of the Works of Putney Bridge, 12 Geo. 1. chap. 30. By 
Treſpaſſers on the Borders and Rioters in the Counties of Cumber- 
land, Weſtmoreland, and Biſhoprick of Durham, 43 El:z. chap. 13. 
For the Suppreſſion of Moſs-Troopers, 13 & 14 Car. 2. chap. 22. 
For Preventing Abuſes in Paying Seamens Wages, g & 10 V. z. 
chap. 14. 1 Georg, 1. chap. 25. And the 4 Georg. 1. ch. 11. For 
more Effectual Tranſportation of unlawful Exporters of Wool, See 
alſo of Deceit and Cozenage, chap. 3. poſt.) 


I have now given a Summary Account of the Capital Offenſes, 
(viz. Of High Treaſon, Petit Treaſon, and Felonies Publick and 
Private.) It followeth that I ſhould treat of Miſdemeanors or Of- 
fenſes Not Capital, Becauſe in this Account I have frequently men- 
tioned Principals and Acceſſories and the Benefit of the Clergy, it 
may not be improper, firſt to ſay ſomething of the Nature of the 


Principals and Acceſſories, and of the Benefit of the Clergy, 
CHAP 


"+ 
. 
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j Hr . 

Of Principal and Acceſſor , and Of the Benefit of 

1 the Cg. 


5 — E . 4 | BY | ct hg 1 2 F Þ . ; 5 
: 4 Principal is He that is an Actor, or Preſent and Aiding and Of Principals. 


Abetting in a Felony. | [See of Murder and Robbery, chap. 1. * 3.1" 59, 
ſupra.) In ſome Caſes a Perſon Ab/ent may be a Principal, as he that 1 138. 
puts Poiſon into Drink, &c; with an Intent to poiſon another, and 4 Rep. 44. 
then leaves it, though not prefent when taken by that Perſon or any 7 40 yo 
other; or when many come to do an unlawful Act, and one is upon 81, 215, 216, 
the ſame Ground, or in the ſame Houſe; though not within View Ka 
when the Fact is Done. * He who incites a Madman to do a Murder 5, why Dag 
is a Principal Murderer. In High Treaſon All are Principals. 80 bH PC. 43. 
that he who by Command or Perſuaſion induces another to Com- N Ay 
mit Treaſon ; or receives a Traitor knowingly after Treaſon Com- 7. nk 20, 
mitted by him, is a Traitor. For whatſoever will make a Man an bh 38, 
Acceſſory in Felony, will make him a Principal in High Treaſon. ene Ty 
In Petty Larceny and in Treſpaſſes vi & Armis, All are Principals. * z Inf. 183. 

| | q | cContr. 12 Rep. 
By the 8 H. 6. chap. 12. Procurers, Counſellors and Abettors in * 750. 
Stealing or Imbeziling any Record are Principal Felons. 
By the 3 H. 7. chap. 2. Procurers, Abettors and Receivers of a 
Woman, Wife, Widow or Maid, having Lands or Goods, and Car- 
ried away againſt Her Will, Married or Defiled, are to be Deemed 
Principal Felons, though concerned before or After the Fact. [See of 
Forcible Marriage, ante.] | 


Here the Common Law is altered by the Expreſs Words of the 
Statutes. 5 A | 


II. An Acceſſory, Particeps Criminis, (Acceſſorius) is he that is bf Acceſſo- 
concerned in the Felony by Commandment, Aid or Receipt. © By 1 
Commandment all thoſe are included, that Incite, Procure, Set on, 1 * 
or Stir up any other to do the Fact, and are not preſent when the Dalt. ch. 161. 
Fact is Done. 80 By Aiding, All Perſons, Counſelling, Abetting, P. 396. 
Plotting, Conſenting, Furniſhing with Weapons, and encouraging 
to do the Act may be included, if they are not Preſent when the Act 
is done. If the Party Comm anding or Aiding is Preſent, He is a 
Principal. And by ſome Statutes Acceſſories are made Principals, 
tho' not preſent when the Act is done. 2 Ld. Raym. 84 5. Receipt 
is, when one knowing of the Felony, Receives the Felon and Con- 
ceals Him and His Offenſe. 

In High Treaſon there are no Acceſſories, but all are Princi- * « Inſt. 5. 
pals. [See ſupra.] a. & b. 

In Petty Treaſon and other Felonies (except Petty Larceny ; See of 14 
ſupra.) there may be Acceſſories. * Yet the Acceſſory cannot be 21, 138, 139. 
guilty of Petit Treaſon, where the Principal is found Guilty of Mur- H. d C. 215, 
der. The Offenſe of the Acceſſory can never be of a Higher Na- Is ah. 267. 


ture than that of the Principal, | There P. 394. 


—— — 


* Acceſſorius ſequitur naturam ſui principalis. 3 Inſt. 139. 
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* 1Tnſt. 1 80. b. 
4Inſt. 317. 


There may be an Acceſſory in Mayhem, Piracy, [See 11 & 12 
VV. z. chap. 7. 8 Geo. 1. chap. 24. F. 3. and Premunire.] (Qu.) In 
Petit Larcenies, Treſpaſſes Vi et armis, There are no Acceffories. 
For as in the Higheſt Offenſe there is no Acceſſory, ſo it is in the loweſt 
Offenſes, or in all Offenſes under Felony, as in Riots, Rauts Forci- 
ble Entries and other Treſpaſles Ji et armis. Here all are Principals 
as before obſerved. * He that Receiveth a Treſpaſſer on Lands and 
Goods, after the Treſpaſs is Committed, is no Treſpaſſer, unleſs the 
Treſpaſs was done to his Uſe and Benefit, and He agreeth to it after- 
wards ; for then his ſubſequent Agreement amounteth to a Com- 
mandment, and makes him a Principal. Yet if the Treſpaſs was on 


the Perſon of any one, ſuch After-Agreement will not make Him a 


Treſpaſſer. By the Laws of the Foreft, A Receiver within the Fo- 


reſt is a Principal Treſpaſſer, though the Treſpaſs was not Done to 
his Uſe and Benefit. So if He Receives: the Fleſh of the King's Ve- 


d 2 Inſt. 182. 


1 57. 
F. c. 237, 
218. 


4 Rep. 44. 


Dalt. ch. 161. 


P- 395, 390, 
399 


niſon, knowing it to be the King's Veniſon, 

d There are Acceſſories Before and after the Fact. 1. An Acceſ- 
ſory Before the Fact is He that Hireth, Commandeth, Councels, or 
Aideth.in the Commiſſion of a Felony, and is abſent when it is done. 


But when the Execution varies from the Command as to a Perſon 


Slain (as by Ry po? inſtead of Another, not.as to the Time or 
Place) or in the Natare of the Offenſe, or if the Commander Re- 
vokes His Command, The Commander is not Acceſſory, But if One 
Commands another to Poiſon ſuch a particular Perſon, and He 
Shoots him, or if one Commands another to beat ſuch a Man, and 
he beats him to Death, The Commander is Acceſſory, This is the 
ſame Felony in Subſtance. In Manſlaughter there can be no Acceſ- 
ſories Before the Fact, becauſe the Killing is ſuppoſed to be done 


Suddenly, and without Premeditation, But there may be Acceſſories 


ce 2 Inſt. 182, 
133. 

th F. © 818, 
219. 

Dalt. ch. 161. 
P- 398. 


4 3 Inſt. 108. 
H. P. C. 65, 
219. 

Dalt. ch. 161. 
P- 398, 399. 


*1Inft. 138, 
I 39. 
H. P. C. 218, 


219. 
Dalt. ch. 161. 
p. 398, 400. 


in Manſlaughter, after the Fact. No one can be puniſhed as Acceſ- 
ſory to any Homicide Committed by Miſchance, or Se Defendendo. 
2. An Acceſſory After the Fact is, when one Receiveth a Felon by 
Concealing or Relieving him, whom He knoweth to have Committed 
a Felony. An Acceſſory after the Fact is only by Receiving. [See the 
3& 4W.& M. chap. 9. 5 Ann. chap. 31. 4 Georg. 1. chap. 11. 
6 Geo. 1. chap. 2 3. Concerning the Buying or Receiving Stol'n Goods. ] 
A Felony muſt be Committed, and one muſt know Him to be the 
Felon, to be an Acceſſory after the Fact. Therefore where a Man 
receives a Murderer after the Stroke given, and before the Death; 


he is not Acceſſory, 2 Ld. Raym. 827, A Relieving a Felon with 


Money, Victual, or a Horſe for His Journey, knowing him to be 
ſuch, makes one Acceſſory to the Felony after the Fat. * And the 
Law is ſo ſtrict in this Caſe, that a Brother receiving His Brother, 
or a Huſband receiving His Wife, may be Acceſſories. But if the 
Wife receives the Huſband, She ſhall not be as an Acceſſory; for ſhe 
is not bound to Diſcover the Offenſe of her Huſband ; neither ought 
ſhe to accuſe Him. [See chap. 1. Princip. ante.] 

If a Man is Attaint of Felony in one County, Notice of the At- 
tainder is preſum'd in the fame County, to make One Acceſſory by 
Receiving Him; (Q.) but not in another County. 
© One Receiving a Felon that hath Enter'd into a Recognizance 
to appear, or One ſending Letters in his Favour, Adviſing Witneſſes 
not to appear againſt him, &c, is not Acceſſory ; for this is not Re- 

ceiving 


- 
. 
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ceiviog the Felon; tho Sending Letters in his Fayour, * Adviſing - Rer v. 
Witneſſes not to appear, is a Miſdemeanour, and may be Puniſhed Don ul 
by Fine and Impriſonmennt. Pace BR 

One may be an Acceſſory to an Acceflory ; as by willingly Re- 
ceiving an Acceſſory to a Felony. - | 

The ſame Receipt of an Offender, which will make the Receiver 
an Acceſſory after the Fact in, Caſe, of Felony, will make Him a 
Principal in High Treaſon, as bath been already, obſerved, 


1 * eite 18 ' '1#t$A) . . . YY Pu * , 
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d W HERE an Act of Parliament makes a Felony, It doth * ; Tug. 16, 
Incidently make ſuch Acceſſories, as would be Acceſſories 20, 45, 59. 
Before or After a Felony at Common Law; tho many Acts of g. p/&. =” 
Parliament, which make an Offenſe Felony, expreſly make men- H. P. C. 215. 
tion of Abettors, Counſellors, Procurers and Concealers; which the 2 S 161. 
Law would have interpreted to be included of Courſe. 1 chan 

He that Commandeth or Counſelleth to commit an unlawful 2 £4. Raym. 
Act, is Acceſſory to all that ſhall enſue upon that Evil Act, if it 4; 11 
was Executed in the ſame Manner, as it was commanded or Coun- 0 
ſelled; but not to any Act, that is diſtinct from it. 

* The Acceſſory ought not by Common Law to be forced to An- 2 Tug, 183. 
ſwer, before the Principal is attainted or Convicted. Yet if the Ac- 3 Inſt. 139, 
oeſſory will, He may pray Proceſs againſt the Inqueſt, before the J Rep. 43. 

Principal is Attainted ; for every Man may Renounce the Right H. P. C. 221, 
which the Law allows. But the Courſe is, That if the Principal os 3 
pleads not Guilty, the Acceſſory ſhall alſo plead not Guilty, and p. 400. 5 
may be tried by one Inqueſt. But if the Jury find the Principal not 
Guilty, They find the Acceſſory alſo not Guilty. — et 
II the Principal upon His Arraignment Confeſſes the Felony, . 2 tan. 183. 
and before Judgment Obtains Pardon, The Acceſſory is thereby Diſ- 4 Rep 43, 44. 
charged, becauſe the Principal was never Attainted, [But See the H. F. C 221 
1 Ann. cbap. g. pot. (1345 48 a. | 
One Acquit as Principal ſhall not be arraigned as Acceſſory be- «xj p. c 
fore the Fact; But he may as Acceſſory after the Fact. But if He is 224, 244. 


CSE 


—— 


Acquit as Acceſſory, He may be arraigned as Principal. Kely. 25, 26. 
LAcceſſories before and after the Fact are puniſhable with Death. « 3 rn. 138. 
[See of the Benefit of Clergy, poſt.] Dalt. ch. 116. 


See the 2 & 3 Ed. 6. chap. 24. Concerning the Trial of an Ac- P. 396, 400. 
ceſſory in one County to a Felony Committed in another County. 


By the; & 4 W. & M. chap. 9. F any Perſon ſhall Buy or Receive 
any Goods, 'that ſhall be feloniqufly taken, knowing the ſame to be Stolen, 
He ſhall be taken as Acceſſory to ſuch Felony. after the Fact, and (hall 
ſuffer as an' Acceſſory to the Felony after the Felony Committed. 

By the 1 Ann. chap. 9. F the Principal be Convict of Felony, 
Stands Mute, or Challenges Peremptorily above 20 Furors, The Ac- 
ceſſory may be proceeded againſt, as if ſuch Principal Felon had 
been Attainted, notwithſtanding ſuch Principal be Admitted to His 
Clergy, Pardon d, or otherwiſe Delivered Before Attainder. And 


— —— 
”— , 


4 Uti faftim nullum, ibi fortia nulla, 4 Rep. 43. 
Di non eff principalis, non potęſt eſſe acceſſorius, Ibid, 
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W fuch Ate ory Convicted, If be unde Mate, or. — — 


aid, ſhalt ſuffer as if the Principal Hed beln Anta 
5 Buyers and Receivers of Stolen Goods, non IS. 
cuted for a Miſdemeanor, before the Principal 1s Contidted; 5 


ſhall Exempt them from being puniſhed as Acceſories, 1 wen the Prin- 
cipal is Convidteld. 

By the 5 Ann: chap. 31. If ahy- Per ſvn NI Revchd i. Bey kes. 
ingly Any StoPn Goods, or knowingly Harbour or Conetal Pelons, He 
ſhall be taken as Acceſſory to the Felony, and being con vict ſhall ſuffer 
Death as a Felon: And iff tie Principal raunot bt Takth, ſo as to be 
Convict, yet the Perſon Buying or Receiving knowingly may be Proſe- 
cuted for a Miſdemranor; which: ſhall Exempt the Offender from N : 
puniſhed as Arcen, If the! Pn be; as: . * 


See the 4 Geb. 1. chap. 11. Conetttings the en * any 


Perſon Receiving or Buying Stol'n Goods;; by the King's Mercy, .&c. 
and the 4 Geo. 1. chap. 11. where any Perſon taketh; Reward. under: 


Pretenſe of Helping one to his Goods Stol'n, Cc. 6 Geo, 1. 6 23. 
For the Reward of Diſcovering ſuch Perſons. | 
See alſo Of Arraignment, Book. 4. _— 5. 


? 


Of the Bene- III. The Benefit of the Clergy was an Antient Privilego 4 2 


ftofthe Church, where one in Orders claim'd to be Delivered to his Ordi- 


Yy 2 Inf. 633, nary, to Purge himſelf of a Felony. For the Pope Endeavoured to 


2 637 Exempt the Clergy from the Juriſdiction of Lay Judges in Caſe of 

1 4. Life and Member; which the Temporal Courts would not yield to, 

Kely. 9g, ioo, but only in Part (viz.) as to this Privilege in Caſe; of — [See 

101, 12. Weſt. 1. chap. 2. Art. Cler. chap. 15.) The Controverſy betwixt the 
Eccleſiaſtical and Temporal Juriſheton being thus Adjuſted, all 
Perſons that could Read were allow'd to be Clerks. For Heretofore 
few were bred up to Learning, unleſs thoſe which were Deſign d for 
Orders. But if the Party could not Read he was to be Hang d. 

Men that were Blind, &c. or Women (which By any Dit penſation 
could not be admitted to be of the Clergy) Infidels and — 
were not allow'd it. But where it was allowable, There were very 
few Caſes, wherein the Common Law denied it. See infra.] _ 

This Claim of Clergy might antiently be made upon Arraignment 
and before Conviction, or as ſoon as the Priſoner was brought to the 
> 2 Inſt. 164, Bar. * Afterwards it could not be claim d till after Convietion, be- 

935 % Cauſe it is for the Advantage of the King as to the Forfeiture of the | 

200. Lands and Goods of the Clerk Convict, and for the Advantage of the 

H. P. C. 239. Clerk himſelf to make his Challenges to the Inqueſt; and perhaps 

Finch 463. He may be acquitted, and then he will not need this Privilege.” 

22 Inſt. 633. [See 25 Ed. 3. Stat. 3. chap, 4.] After Conviction it may be al- 

Hob. 289, low'd as a Favour, though the Party does not Claim it; yet others ſay, 

5 P. * that the Criminal muſt claim it. When it was allow'd, The Clerk 
was Delivered to the Ordinary, to make his Purgation. This Purga- 
tion was to be by his own Oath, affirming His Innocency, and the 
Oaths of Twelve Compurgators as to their Bekef of it, before a Jury 
of Twelve Clerks. If the Clerk fail'd in His Purgatian, He was De- 

ived of his Character, whereby he became a mere Lay-man, or He 
was to. be kept in Priſon till a Pardon. If he Purged himſelf, he 


was ſet at Liberty. Sometimes the Delivery to the Ordinary was 
Lat 2 „ „ with- 


, 


wr Ode 
wb kk e 1 411 
Withont Pargation, as noh Nttsinqet by:Confeſſion of the Felony, S Tall 658. 
or By\VerdiRt,, here the Felang was Netoriqus, and then, the Clerk 5 AP: ve. 
was to be Degraded, ; Or kept * ? fl AR ep. 30. 


rifon, by the, Ocdipary,. f See 23 H. 8, Hob. 28h. 
cb. 1. and Of. Appeals, Bool Ml 5 tho the Ordinaries, Even Yelv. 38. 
in Thoſe Caſes, would frequently proceed to Purgation. 


(HRO 34 


H. P. C. 240. 


» Orders) ſhall be Burn'd in the Brawn of. the. left Thumb, before be b 2 faſt. 6 % 
it Delivered to the Ordinaũ dg. eee Hob. 288, 
Every Penſen (not being within Orders) which Hath been once ad- Ib C 2305 


By1\the. 4 H. 7. chap. 13. 4 Convidt of Felony (not being within 


Certificate, [> 


So that Clergymen may have the Benefit of the Clergy Twice, 
and ſhall not be burnt in the Hand, 


| This, Statute. was Repeal'd, as to Perſons in Orders, by the 28 H. 8; 
chap. 1. and 32 H. 8. chap. 1. But it is Revived by the 1 Ed. 6. 
chop. 12, f. 4. It was the firſt Statute, that was made for Burning : 3 faſt. 73, 
in, the Hand, Yet. it did not. intend that the Burning ſhould be any 237: 
Part af the Judgment, but only That the Criminals might be ; Rep. 25 
known upon the ſecond Offenſe. For at the Common Law one 110. [akin 


might have His Clergy in Infinitum. H. P. C. 252. 


By the 18 Eliz. chap. 7. An Offender admitted to His Clergy af- 
ter Burning, in the Hand, ſhall not be Delivered to his Ordinary, 
but. ſhall. be Enlarged By the Court, or be Detained in Priſon at 
Diſcretion ; but not longer than for one Year. 


So that now Purgation is wholly taken away By this Statute. 
If the King Pardoneth the Burning of the Hand; * It is within the * 5 Rep. 50; 
Act, tho' the Words are After Clergy and Burning of the Hand; 110. 
for the Pardon hath Diſcharged the Puniſhment. And if One Ob- 
taineth a Pardon before Conviction, He ſhall not forfeit His Goods, 
nor the Profits of His Lands, | 
To go on with the Statute : 


One admitted to his Clergy (hall nevertheleſs Anfwer For All other 
Felonies. 


But the * Practice is otherwiſe, as to Felonies within the Benefit « Kely. 41, 


of the Clergy, and is Thought to be according to Law. 4 Contra, 
Idee the 8 Eliz.- chap. 4. as to Felonies not within the Benefit of fi PR N 
the Clergy.] | 249. | 


By the 3 & 4 W. & M. chap. 9. Fa Woman is Convitted of an 
Offenſe, for which a Man might Have the Benefit of His Clergy, 
She (upon Her Prayer to Have the Benefit of this Act) ſhall be forth. 
with Burn'd in the Hand, and kept in Priſon not exceeding a Year, 
[See the 21 Fac. 1. chap. 6.] 

Perſons. Indifted of any Offenſe, for which by Virtue of any 
former Law They are Excluded Clergy, if Convict by Verdict or 

Con- 


of. 


* 
* e 1 * 


412 An Inſtitute of the Book III. 
nnn ' Confeſſion, ſhall not be admitted to the Benefit theres " If they fand 
Mute, or will not Anſwer Direfly to the Felony, Y, 425 Cle 
peremptorily Above Twenty. [See 1 Ann. chap. .] ha 11a th 
After 1 * Age Allowance of Clergy, The Judge may Diſ⸗ 
charge the Offender, or Bind him to his Good Behaviour. | 


This Statute Extends not to Appeals, nor to Offenſes made Felo- 
nies by ſubſequent Statutes. enkel 
Note, That by the Common Law, where the Clergy was allow- 
able, It was allow'd tho' the Party was Convict by Confeſſion or 
Verdict, or ſtood Mute, or Challenged above Thirty-Five. So that 
if a Statute takes away the Benefit of the Clergy only upon Convic- 
tion by Confeſſion or Verdict, The Benefit of the Clergy remains to 
One ſtanding Mute, Cc. till That alſo is taken away by Statute, 
as in the Statute above mentioned, | 


By the 4 & 5 W. & M. chap. 24. If any Woman 1s Convicted of 
| a Felony, and hath once had the Benefit of the Clergy, ſhe ſhall be 
1 Excluded it upon a Conviction of any other Felony; © 

| By the 5 Ann. chap. 6. If any Perſon Convict of ſuch Felony, for [ 
which he ought to have the Benefit of the Clergy, doth pray the Bene- , 
fit of this Ad, He ſhall not be Required to Read, but ſhall be pu- Y 
_ as a Clerk Convict. And Perſons Burn'd in the Hand for 

eft or Larceny, may be ſent by the Fudges to a Houſe of Correction 
or Workhouſe, not leſs than Six Months, nor above a Year. 
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So that Reading at laſt as well as Purgation is wholly laid aſide. 
The Burning is now taken for the Benefit of the Clergy, which hath 
the ſame Effect as Purgation had before. | 

Note, That a Lord of Parliament ſhall have the Benefit of His 
Clergy, tho' He cannot read, without Burning ; but for the firſt 
Time only. [See 1 Ed. 6. chap. 12. and See of Perſons in Holy 
Orders, ante in the 4 H. 7. chap. 13.] | 2 


By the 4 Geo. 1. chap. 11. Perſons Convict of Larceny, &c. with- 
in the Benefit of the Clergy, may be ſent to the Plantations in Ame- 
rica for ſeven Years, inſtead of being Burnt in the Hand. [See Of 
Judgment in Felony, Book 4. chap. 5.] | 


RULES Concerning the Benefit of the Clergy. 


= 11 Rep. 29. | N All * Felonies (Except for Robbing Churches) The Offender 

3 Inſt. 114. ſhall have his Clergy, unleſs it is Expreſly taken away by ſome 

* me. | 8 

z Inſt. 0, Where any Offenſe is made Felony By a Statute, The Benefit 

73- of the Clergy is to be allow'd, tho' the Statute ſays Expreſly, That 

Katy, © the Offender ſhall ſuffer Pains of Death. For the Benefit of the 
Clergy is ſuch a Privilege, that no General Words in an Act of 
Parliament ſhall take it away from the Offender. | 

© 11 Rep. 37. © Where-ever Clergy is taken away by Statute, The Offenſe laid 

i P.C. 231. in the Indictment muſt be upon that very Statute, otherwiſe the Of- 

| fender 


CHaP.2, Laut of England. 
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fender ſhall have his Clergy; As upon the 3 G 4 Ph. & Mar, The 
Indictment muſt be Malitioſe; upon the 8 Elia. chap, 4. It muſt be 
Clam et Secrete, otherwiſe Clergy allowable. 23 Whigs 
If. a Statute takes away Clergy from the Principal, It is not to . Hf. p. C. 21 
be taken away from the Acceſſory ; unleſs the Acceſſory alſo is par. 95 
ticularly included. 71 eb MO <r | 

So where a. Statute takes away Clergy, from Aiders and Abettors, 

yet Acceſſaries ſhall have their Clergy. 2 Ld. Raym. 846, 

If one Hath his Clergy. allow'd, He may afterwards purchaſe . Rep. 10 
Goods, tho! the Goods which he had at the Time of Conviction were H. F. C. 241. 
Forfeited. And he may Retain the Profits of his Lands, that ſhall Hob. 292, 
ariſe afterwards. For by the Statute of the 24 Eliz. chap. 7. Al- 
lowance of Clergy and Burning is in lieu of Purgation or me 
by Virtue of the Words He /hall be preſently Enlarged and Deli- 
ver d. [See of Forfeiture, Book' 4. chap. 5. ] | 
The Benefit of the Clergy, or Burning in the Hand, Reſtores One . Hob. 
to his Credit ; becauſe It cometh into the Place of Purgation at the H. P. . 
Common Law, which ſuppoſeth he might be Not Guilty, tho' it Key. 37, 38. 
is Contrary to the Verdict. [Sec of Evidence, Book 4. chap. 4.] 

I Hinted before, that there were very few Caſes, wherein the Com- 

mon Law denied the Benefit of the Clergy. ' It was Denied only in . 1:6. 150, 
High Treaſon. againſt the King, Petit reaſon and Sacrilege. And 634,635,636. 
as to Sacrilege, The Ordinary might have allowd it, if he pleas d. If p. * 

By the 25 Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Con- ; Io 114. 
vic bf any Treaſon or Felony (not touching the King Himſelf) ſhall 
be Delivered to the Ordinary. | D 

So that after this Statute There was Clergy in all Caſes but 
High Treaſon and Sacrilege. But now this Privilege is taken away 
by many Subſequent Szatutes in ſeveral Offenſes, which I ſhall ſet 
down Alphabetically. n 


Before the Fact Maliciouſly in Petty Treaſon, 


Murder, Burglary, Robbery in Dwelling-Houſes, 
or in or near the Highway, Houſe-Burning, or 
Acceſory. Burning of . Barns wherein there is Corn or Grain. 
[4 & 5 Ph. & M. chap. 4. [See under the Proper 
Heads, infra.] 25 
To Imbezil to the Value of Twenty Shillings, 
= 22 Car. 2. chap. 5. [See of Publick Felonies, 
ante, chap. 1] 4 
To Acknowledge, or to procure to be Acknow- 
| | ledged, (Being Acceſſory Before the Fact) any Fine, 
I | Recovery, Deed Enroll'd, Statute, Recognizance, 
BAIL or Judgment, in 'the Name of Another, 
not Conſenting or Privy. 21 Fac. 1. chap. 26. 
See the 4 C 5H. & M. chap. 4. For a leſſer 
+ » | Puniſhment for Perſonating Bail before Commiſ- 
0-1 + .* + .| fipners in the Counter. | 
Not Surrendring Themſelves, or not Submitting See Þ. 493: 
Bankrusts Oto. be Examined, and upon Their Examination not for Pw 
Pr. Wiſcovering How they Have Diſpoſed of the Eſtates aa © 
and Effects, &c. 5 Geo. 2, chap. 30, | 
5 N os Baſtard 
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a ES $ Where the Mother hath Concral'd the Birth, 4 


22 Chil- that It doth not Appear, whether the Child Was 
| en Born Alive or Dead. 21 Jac. 1. chaps, 27 ; 
| | | Taking away the Goods in any Booth or Tent 1 in 


it T6 Booth. Zany Fair of Market. 5 & 6 Ed. 6. chap. 9. 
Buggery. — 5 Eliz, chap. 17. bun! oi vii! 
1 Ed. 6. ch. 12. 18 Eliz. 85. 7. Abeetheries 


ii 18 ſuave, 4& 5; Pb. & M. ch. 4. Before and _ 
384.6 N chap. . 

Burning Houſes 23 H. 8. chap. 1. 25 H. 8. 0 3. 43 Els. 

i — 2 13. Acceſſories before, 2 3 H. 8. chaß. I. 
with Corn. 4 f PH. & M. Chap. 4. x BE ng a ea. 
Captains. Le Yee Mariners. 2 | 2 

' To Drive away, Steal or c Kill any Boll. Cow, 

" : ; loox, Steer, Bullock, Heifer, Calf, Sheep or Lamb, 

1 to: ei J with Intent to Steal the Carcaſs or oY; Part there. 

* of, is Felehy, Is. Geo. . chop. 6 15 Geo, 2. 
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- * 
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chap. 34. 
5 Above Tes if we tienen be for. ſach 
—A:. ͤ ³ for Vieh the Clergy is not allowed, 
Ts. Ctallenge * Þ 1 the Party i is Convicted by Verdict or Confeffion. 
. ch. 3. 48 5 hb, & M. ch. 4. 36 4 
% | . & M. chap. * I Ann. chop. 9. 
i; d ue, Ws See Witchcraft. . | © 
1 2 0 For further ponijhent of Feten going Arm'd 


or Diſguiſed, in Defiance of the Laws of Cu- 
ſtoms or Exciſe. See 19 Geo. 2. chap. 34. 
Gut-purſe. eee Pick-pocket. 2 
Dau, Rorulr 4 71 1 To Heknowledgy | in the Name of Another, See 
To remain above a Month in ARES or Wales. 
Egyptians. 4 & 2 Ph. & M. ch. 4. Conſorting with Them for 
a Month. 5 1 Eliz. _ 30. 
Exciſe. ©  — 5 Ga Ser Gm. . ; 
2 | To acknowledge in the Name of Another, Sce 
Fi 11 es. p 3 Bail. . 
"00 Deeds, Se. upon ſecond Conviction. 5 Elz, 
| chap. 14. 2 Geo. 2. chap. 2 5. Of Bank-Netes, 
138 & g W. 3. chap: 19. F. 36. Of Exchequer-Bills, 
7&8W. ;. chap. 418 78. 6 Geor. 1. chap. 4. 
Is. 91. Of Stamps, 9 & 10 V. 3. chap. 25. F. 59. 
ivas (Dil g 1 6 George G ch. yr 60. * Bonds, &c. 
Sd 34 32 Anne, cb. 21. 6 George 1. 6. Lot- 
| Porgery. Itter Orders, 12 Anne, cb. 2. 46 24. f ch. 3. 
I Bulls on Aſurance for Ships, 6 George 1. 
f » | chep. 18. F. iy: See of Forgdry at the End of 
Ati 2 526d Yikbpo hs ante. And the gun, chap. 11. & ch. 
23. Io Ae, ch x9. 5 George 1. ch. 2. 6 Geo, 1. 
e 1:1 14 ce nee Fer on aw Dice, 
no) 21 20 460 ol ni man I Linens Wis: eee © vo a Rage 
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Car. 2. _ Laws of England. 


* r * 4. 


Helping in So 7 v ke Ag rehends the Offender, Ge. In ſome 


. for Re: Caſes Oult of Clergy: 4 Georg. 1: chap. 11. 


1 Ed. 6. chap. 12. 2 & 3 Ed. 6. cha Ac- 
Parſe ealing. 3 forte Before and After. 31 Bl:z. p; 33 12. 


| In the Day-time, and taking to the Value of 55, 
Houſa-breaking Fr -El;s. chap. 1 Ly | 
See Robbery. | 
Houſes; ic lde ni obe 
Demoliſhed ” See Rioters, | 
by Rioters. io 
Feſuits. — See Priefts. 
To Acknowledge in the Name of another not 
bg — Z Privy. See Bail. 
Wh Stealing any Linen, Sc. laid in any Bleaching 
Ground, Sc. is Felony, and the Offender ſhall 


TERED: Jluffer Death ; but the Judge may Order him to be 

| CTranſported for 14 Years, 18 Geo. 2. chap. 27. 

oe Any Perſon. Maliciouſly. '22.& 23 Car. 2. cb. 1, 

Maiming. Lee er Aiders, and RE are alſo Felons 
Wed without Clergy. Bid. 


Maid... '. — See Woman. © 

alt fo Captains and Mariners belonging to Ships and 
PEER Deſtroying the ſame. 1 _ chap. g. 
n See 4 Georg. 1. chap. 

And ſee Wreck, a 
Munition. — To Imbezil. See Armour. 

23 H. 8. ch. 1. 25 H. 8. b. 3. 1 Ed. 6. 
Murder. 155 12. Acceſſories before, 4 &S 5 Ph. & M. 
| chap. 4. 2.5 Geo. 2. chap. 37. - 
Mute Standing, C 25 H. 8. chap. 3. 1 Ed. 6. 12. 4 & f Ph. 
or not . chap. 4. 3 G4 NV. & M. — 9. 1 Ann, 
ing Directly. (cap. 9. 
Naval Stores. — To Imbezil. See eee 
Ordnance, — To Imbezil. See Armour. 

C Por an Offence not l the Benefit of the 
Clergy, 1 Ed. 6. chap. 12. 4 & 5 Pb. & M. 
chap. 4. 8 Elisz. chap. 4. 19 Eliz chap. 7. 22 
Car. 2. chap. 5. 3 C4 N. & M. chap. 9. 

Taking above Twelve-pence from the Perſon 
Clam et Secrete. 8 Elia. chap. 4. 


ſ 11 C 12 V. z. chap..7.” and the Aicher Be- 


Outlawry.. 


Pick: pocket. 


fore and After in ſome Caſes to ſuffer as Principal. 
[See 4 Georg. 1. chap. 12. 8 Geo. 1. chap. 24.] 
Plague. — See Quarentine. 1 + 
Poiſoning. ' — Of Malice Prepenſed; 1 Ed. 6. chap. 1 

Popifh as 5 fe Not Departing the Realm within a Time Li- 


Piracy, 


mited, or Returning without the King's Licence, 
35 2 chap. 2. 


ſants. 


Priefts 


— —— — — * 


i. tet, ä 
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bo. 


Recovery. 3 Bail 


| Prieſts. and Fe- "Thoſe who Receive, Relieve ar or Maintain ben | 
; Jas, wb, knowingly, 27 Eli. chap. 2. 


Thoſe who Attempt to kill, or 9 os or 
P rivy Counſel- 4 {wan him in the Execution of his Office, 9 Ann. 
chap. 16. 

- .. _ Not performing, 7 Georg. 1. chap. and 8 Geo, 
Nuarentine. 31 chap. . 1 Geo. 2. _— I get 6 Gev 2. chap, 34. 
Rape. — 18 Els. chap. 7 
Recapmimpbce, Py by acknowledge in the Name of Another. See 


To acknowledge I in the e Name of —— See 


Rioters. — -1 George 1. chap. 5. * 
Robbery of 23 H. 8. chap. 1. 25 H. 8. chap. Pg 1 Ed. 6. 
Churches, or Fr 12. 5 & 6 Ed. 6. chap. 10. Acceſſories be- 
Sacrilege. fore, 23 H. 8. chap. 1. 

chap. 12. Accelſories to Robberies in or near the 
Highway, 4& 5 Ph. & M. chap. g. x 
23 F. 8. chap. 1. 25 H. 8.-chap. 3. 1 Ed. 6. 
Robbery in chap. 12. 39 Elix. chap. 15. 3 & 4 Iv. & M. 
2 chap. 9. 10 C11 V. 3. chap. 23. 12 Ann. cb. 7. 
Houſes, Shops, } | See the Statute in Larceny, from, the Houſe, and 
Ware - houſes, J Burglary, chap. 1. ante. See alſo for the Acceſ- 
Coach - houſes, | ſories, 23 H. 8. chap. 1. 4 & 5 Ph. & M. chap. 4. 
or Stables. 3 & 4 V. Ss M. chap. 9. 10 & 11 V. 3. 
chap. 23. And 
Sacrilge. — See Robbery of Churches. 
Sbeep-ſtealing. — 14 Geo. 2. chap. 6. 15 Geo. 2. chap. 3 4. 
Smugglers, — 8 Geo, 1. chap. 18. 
{ Departing without Licence, 7 H. 7. 'chap. 1. 
| 3 H. 8. chap. 5. 2 Ed. 6. chap. 2; [For Seducing 

| | Soldiers to Depart, See 1 Geo. 1. chap. 47.] 

Soldiers. { Wandring without Teſtimonial of a Juſtice of 
the Peace. 39 Elix. chap.” 1 

[For being of the Popiſh Religion, See 1 Geo, 1, 
3 Leb. 47. 
Ships, © — Deſtroying, See Mariners. 
Stabbing, — I Fac. 1. chap. 8. 


Sratute, Bail. og in Fr Name of Another. dee 


Robbery in 70 23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 


near *. High- 
way. 


Stealing Cloth. — 15 Geo. 2. oc 27. 


Tranſported Fe-] 
lons, &c. Re- 
turning within | SED 
the Time Li- . 4 George 1. chat 11. 5 George 1. . chap. 28, 

mited, or be- { 6 Geo, 1. chap, 5305 16 Geo. 2. * 15. 
in ak Reſcued "Tp 

when going to 

be tranſported. 


Treaſon 


Cray; 2x Laws V Eng England. 


. 


mat. 2 AL 


| 3. chap. 2. a. 0; the Statutes in "High 
Treaſon High. aka; chap, 1. Concerning the Coin, The Pro- 
teflant Satceſſieri, and Spldters. 

| 23 H. 8. chap. 1. 25 H. 8. chap. 3 58 6 

Treaſon Petit. Ls 6. chap. 95 Acceſſories before, 4 8 5 Pb. & 
M. chap. 4. 

Witderaft.. — 1 Fac. 1. 1 13. 1 — Acceltories before, 

\,{ Cut or Stolen from the Tenters in the Night, 
Wollen Chth.. J 22 Car. 2. chap. 5. [ Stealing Cotton or Linen out 

' [of Bleaching Ground, 4 Gro. 2. chop. 16.] 

| Unlawful Exporters Returning after Tranſpor- 

2 wh tation, Sc. 4 Geo, 1. chap. 11. 8 | 80 
8 | Stolen, Having Lands or Goods, or being Heirs 
Apparent, contrary to the 3 H. 7. chap. 2. Offen- 
ders (hall not have the Benefit of the Clergy, Nor 
Acceſſories before the Fact. 39 Elia. chap. . 


Women. 18 Eliz, chap. 7. 


Convicted of an Offenſe that was within Cler- 
gy, ſhall be excluded the Benefit of the Clergy 
upon Conviction of any other Felony, 3& 4 W. 
& M. chap. q. 

ſ Making Holes in any Part of the Ship, or Steal- 


A. 


ing any Pump, c. 12 Ann. chap. 18. See 
4 Geo. 1. chap. 1 


Wreck. 


Thus has the Benefit of the Clergy been 2 away by Acts of 
Parliament in Abridgment of the Common 


By the 3 & 4 W. & M. chap. 9. Perſons Indifted for Stealing 
any Goods in any County, and thereof Convicted, &c. ſhall not Have 
Clergy, if it appears upon Evidence, That the ſaid Goods were taken 
in any other County, and They ſhould have to oft the Benefit of the Clergy, 
if They had been Convifted by a Fury in that County. 

A Tranſcript, Certified by the Clerk of the Crown, Clerk of the 
Aires, or Clerk of the Peace, of the Tenor of the Indicrment, and 
of the Perſon's having had the Benefit of the Clergy, or of this Act, 
to the Judges or Fuſtices in any other County, ſhall be a Sufficient 
Proof That ſuch Perſon hath had the Benefit of the Clergy, and of 
this AF, [See the 34 C 35 H. 8. chap. 14.) 
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Of Crimes 


not Capital. 


Of Offenſes 
Againſt Re- 
ligion, 


2 Lyndwood 
de Officio 
Archipr. c. 1. 
Ignorantia Sa- 
cerdo. v. Blaſ- 
phemia. 
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Of Crimes Not Capital. And _— Of Offen. 
ſes Againſt the Temporal Lguos made for the Support 
f Religion. .2. Of Offenſes immediately Ag. inſt 
His Majeſiy'sCrown: and Dignity. 3. OJ .Offenſes- 

that are Hurtful to the King's People, or Againſt 

the Commonwealth in General, in Reſpect of Pub- 

lick juſtice, Pullick Peace, Ppblick: Trade, the 


© 22 — 

- . ” 
28 . 7 1 
* N 4 


1 d „ 


80 % » 1 
. . £ 
* 4 8 - - * 89 © ÞY F ww © f 
* 


* 
- % 
* 


„ — 


IBRIMES. Net Capital are Thoſe for which (as I ſaid before) 
he Offender ſhall not ſuffer Death, but only Forfeiture of 


Lands or Goods, or Fine, or Corporal Puniſhment.” 

- Theſe Offenſes are againſt-the Temporal Laws, made for the Sup- 
port of Religion; againſt His Majeſty's Grow and, Dignity ; againſt 
the Commonwealthin;General, in Reſpect of Publick Fu/tice, Publick 
Peace, Publick Trade, The Health and Eaſe of the King's People. 
This Diviſion includes the remaining Part of the Pleas of the Crown, 
which ſhall be treated of in this Chapter. 


I. Of Offenſes againſt the Temporal Laws, made for the Support 
of * Religion. Theſe are Witchcraft, Blaſpbemy and Profaneneys, 
Drunkenneſs, Bawdry, Hereſy, Simany, Offenſes againſt the E/ta- 
bliſh'd Church. euerer e ee 5 

1. Of Witchcraft; [See Of Witchcraft in the Second Degree, ch, 1. 
ante, and the Puniſhment of Impriſonment and Pillory for it. i 

2. Of Blaſphemy and Profaneneſs, .. 8 


* Blaſphemy (from nd, Ti gium, Lædere Famam) is an In- 


and by Denying what doth belong to Him; and by attributing to 


o 
v . 
„ 


the Creature, that which is proper only to Gd. „ 
All Blaſphemy and Profaneneſs are Offenſes by the Common Law, 
and are puniſhable by Fine and Impriſonment. fs 
Concerning Blaſphemy, as puniſhable by Statute. 

By the 9 & 10 W. 3. chap. 32. F any Perſon, Having made Pro- 
feſſion of the Chriſtian Religion, ſhall be Convicted in any of the 
Courts at Weſtminſter, or at the Aſiges, of Denying any One of the 
Perſons of the Holy Trinity to be God, or of maintaining that there 
are more Gods than One, or of Denying the Truth of the Chriſtian 
Religion, or the Divine Authority of the Holy Scriptures; He (hall 
for the firſt Offenſe be adjudged: uncapable of any Office ; and for the 
Second Offenſe ſhall be Diſabled to Sue any Action, or to be Guardian, 


Executor or Adminiſtrator, or to take by any Legacy, or Deed of Gift, 
or 


K — 


* Summa ratio eft, que pro religione facit. 5 Rep. 14. 10 Rep. 55. 11 Rep. 
70. I Inſt. 341. a. | 


G8 Laws of En and. 


22 — —— 


49 


* Bear any 7 Cuil or Military, o Bene fice Beekjuſtnal, 
for Euer, and also ſhall ſuffer Impriſonment for Three Tar. 


: 


No Proſecution ſhall be for Mords Spoten, unleſs the Information 


be gipen upon'Oath before fome Juſtice of Peace within Four Days, 
and the Proſecution be within Three Months after fuch Information. 


- Renouncing ſurb Erroneous Opinions in Open Court upon the fir ft 


Offenſe, ſhall Diſcharge all Penalties. 
ns yy NED wc 12. iS Car. 2. « clap; 900 N the Tit 


B Projenench. 


 Profanenc) 5 (qu. procul 2 Fano) is a Diefot aid to the Name 


God, and to Things and Per ſons Conſecrated to Him. Or a Con- 
temptuous Treating of any Thing, in which God's Name. or his 
Honour are Concerned. 


 Profaneneſs is puniſhable by Statutes ; For Reviling the Sacra- 
ment of the Lord's Supper; Profanely uſing the Name of God, &c. 
in Plays: Profaning the Lord s Day; Curſing and Swearing. 


| For Reviling the Sacrament of the Lord's Supper. 


By the 1 Ed. 6. chap. 1. 1 Eliz. chap. 1. To, Revile the Sacra- 
ment of the Lord's Supper, is Fine and Impriſonment. 


For Profanely uſing the Name of God, Gc. 
By the 3 Jac. 1. chap. 21. V any Perſon ſhall in any Stage-Play, 


Interlude or Shew, Feſtingiy or Profanely uſe the Name of God, or 


of Jeſus Chriſt, or of the Holy Ghoſt, or of the Trinity, He hall 


Forfeit Ten Pounds; the one Mozety to the King, the other to Him 


that will Sue for 1 the ſane. 


pot Profaning the Lords B 


By the 1 Car. 1, chap. 1. Were ſhall be.no Aﬀembly of People out 
of their own Parifhes on the Lord's Day, for any Sports whatſoever ; 
nor any Bull-baiting. or Bear-batting, Interludes or Common Plays, or 
other unlawful Exerciſes or Paſtimes, uſed by any Perſons in their own 


Pariſhes, an Pain that every Qffender, upon View of a Juſtice, Con- 
on or- one Witneſs, ' ſhall forfeit Three Shillings and Four Pence to 


the Uſe of the Poor, &c. 


By the 1 Jac. 1. chap. 21. A Shoe-maker putting Boots or Shoes © 


fo Sale on the Lord's Day, . forfeits 3s. and 4d. 


By the 3 Car. 1. chap. 1. No Butcher Aal kill or fell any V. inal 


upon the Lord's. Day, in pain of 6s. and 8 d. 

By the 29 Car. 2. chap. 7. (This Statute being more Full, and 
the Conviction made more AE No Perſons whatſoever | ſhall exer- 
ciſe any Worldly Labour, Bufineſs or Work of their ordinary Calling, 
en the Lord's Day (Except Works of Neceſſity and Charity, and the 
Dreſſing of . Meat in Families, and. the Selling of Meat in Vifual- 
ling Houſes) but ſhall Exerciſe Themſelves in Dutzes of Piety, Pub- 
lickly and Privately ; on Pain of Five Shillings, if. the Perſon is 


| Andie Years old. And no Perfen ſhall ub 2 Cry, or * 
3 0 


420 
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70 Sale, u Goal hatſrever on this Day, (except Milt, hich may | 


be Sold before Nine in the Morning, and after F Wr a-Cleck in the 


Afternoon) on Pain of Forfeiting the ſune. 
Alſo uo Drover, Horſe-Courſer, Waggoner, Butcher or Higher, 


ſhall Travel, or come to their Inn on this Day, on Pain of Twenty 


Shillings, upon Convifion by View of One Juſtice, Confe Non, or One 
Witneſs. | 

. no Perſons ſhall travel wi ith any Baar ur Barge, EXC nee 
extraordinary Occafion, with the Allowance of fome Fuſtice Peace, | 
&c. on Pain of Five Shillings. In Caſe of Inability, &c. The Of- 
fender ſhall be ſet in the Stocks Two Hours, [But See the 11 & 12 
W. 3. chap. 21. For the Allowance of Forty Watermen to Ply on 
the Thames, &c. 9 Ann. chap. 23. For the Allowance of Hackney- 
Coach-Men an] Chair-Men to Ply on Sundays within a Bills of 


Mortality. 


If any Perſon Travelling on the Lord's }'s Day # is Robbed, T be Hun- 
dred ſhall not be Charged. [See Of Robbery, chap. 1. ante.] 

No Perſon on the Lord's Day ſhall ſerve any Proceſs, &c. except 
in Caſes of Treaſon, Felony or Breach of the Peace. The Service of 
all fuch Proceſſes ſhall be void; and the Perſon ſerving the ſame, ſhall 
anſwer Damages, as if He bad done the ſame without Warrant, [But 
ſee 5 Ann. chap. g.] 


For Curfing and Searing. 3 5 


By the 13 Car. 2. chap. 9. All Perſons. in the King Pay at Sea 
fhall be puniſhed for "Prof ane Oaths, Curſings and Execrations, as 4 
Court Fe [hall think fit. 
By the 19 Geo. 2. chap. 21. Every Perſon convidted, by the Oath 
of one Witneſs, before any one Juſtice of the Peace, of Profanely 
Curfing or Swearing, 2 forfeit, if a Day-Labourer, Common 
Soldier or Common Sailor, 1s. Every other Perſon, under the Degree 
of a Gentleman, 28. Every Perſon, of or above the Degree of a 
Gentleman, 58. For a ſecond Offence double, and every — Offence 
treble. 

Any Perſon Profanely Curfing. or Swearing, in the Hearing of a 
Juſtice of Peace, may be convicted by him without further Proof. 

A Conſtable ſhall apprehend every Perſon (if unknown to him) who 

Il Curſe or Swear in bis Hearing, and carry him before a Juſtice 
of Peace ; if the Party be known to the Conſtable, be 15 Jpeedily to 
make Information before a Fuſtice of Peace. 

Offender on Default of Paying the Penalty 1s to be committed to 
the Houſe of: Correctiam, and kept to hard Labour for Ten Days; if 
a Common Soldier or Common Sailor, be is to be ſet in the Stocks. 

Juſtices not doing their Duty forfeit 8 
Conſtables not doing their Duty forfeit 408. 

Convictions not removeable by Certiorari, but to be final, 

Penalties to go to the Poor. Charges of the. Convittion to be paid 
by the Offender, or he to be committed to the Houſe of Correction for. 
Six Days extraordinary, 

 Proecatin to be within Eight Days ier the Offence. 


4 3. Con- 


CHAP. 3. ; Laws. of England. 


3. Concerning. Drunkenneſs,. nit 


E ble 4 Je, 1. chap. 5. If ay Perſon {bull z Prunk and Con: 
vitted thereof, He ſhall forfeit for every Offenſt's s. to be paid within 
one Week after Convittion, to the Churchwardens, for the Uje F the 


- 
* 


Poor of the Pariſh: Upon Refuſal or Neglet? to pay the Forfeiture, 


Tt is to be, levied by, Warrant from the ſame Court, before whom the 
Conviction ſhall be. Tf the Offender is not. able to pay, He ſhall be 
committed to the Stocks by the Sate of Six Hours. : 
One Convifted' a Second Time q Drunkenneſs,' ſhall be Bound in 
Ten Pounds with Two Sureties, to the Good Behaviour, © 
Conſtables, Churchwatrdens, &c. ſhall be charged on their Oaths, 
to Preſent the ſaid Offenſes. "- n 
This Offenſe ſhall be Enquired of, Heard and Determined, at the 
Aires, Quyarter-Seſſions and in Leets. ni 4:14 
This Att ſhall not Reftrain Eccleſiaſtical Juriſdiftion, nor the two 


Univerſities. 


By the 21 Jac. 1. chap. 7. One Witneſs, or the Party's own Con- 


feſſion ſhall be ſufficient Prof of the Breach of the 4 Jac. 1. chap. 5. 
and the Oath of the Party that made the Voluntary Confeſſion W595 


Himſelf, ſhall be ſufficient to convict any other. And any Juſtice of 


Peace within His Limits hath Power upon His own View, Confeſſion 
of the Party, or Proof of One Witneſs upon Oath before him, to con- 
vitt a Drunkard, as well for the Penalty of 5s. as for the Binding 
of him to the Good Behaviour according to the 4 Jac. 1. chap. 5. 


[See the 5 & 6 Ed. 6. chap. 2 5. 3 Car. 1. chap. 3. Concerning 
the Licenſing of Alehouſes, and the Puniſhment of thoſe that keep 
Alehouſes without Licence.) 
| [See 1 Fac. 1. chap. 9. 21 Fac. 1. chap. 7. 1 Car. 1. chap. 4. 
Concerning the Puniſhment of Alehouſe-keepers, Inn-keepers, Vint- 
ners, or Victuallers, that ſuffer any of the ſame Pariſh, or Any Per- 
ſon whatſoever, to fit Tippling in their Houſes, , And for the Puniſh- 
ment of thoſe that do fit Tippling at ſuch Houſes, See the 1 Fac. 1. 
chap. 9. 21 Fac. 1. chap. 7. and of Offenſes againſt the Health and 
Eaſe of the People, pot. ARE | ! 

[See Stat. 26 Geo. 2. For Licenſing Ale-houſes.] 


By the 21 Jac. 1. chap. 7. An Alebouſe-keeper Offending againft 


the 1 Jac. 1. chap. g. or 4 Jac. 1. chap. 5. is Diſabled to keep an 


Alebouſe within Three Years after. ' 


By the 13 Car. 2. chap. 9. All Perſons in his Majeſty's Pay at Sea 


ſpall be Fin d, Impriſon d, or otherwiſe puniſhed for Drunkenneſs, 
Uncleanneſs, . &c. as the Court Martial (hall think fit, 
F 1 | tere 

Note, That Profanation of the Lord's Day, Swearing,  Curſing, 
and Drunkenneſs, and other: Lewd: and Diſorderly Practices, are 
uſually Puniſhed by a Juſtice of the Peace, But they may be Pre- 
ſcaged. im the Sefer hoon „ e 4% Gt f 0 


* 


4. Concerning Baudry. 


* Though Adultery and Fornication are Puniſhable by the Eccle- » 3 Inſt. 2053 


ſiaſtical Law; yet the keeping of a Houſe of Bawdry, Stews or Bro- 
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by == as e — — the 


a Dalt. ch. 
124. p. 292, 
293. 


d Poph. 208. 


© 3 Inſt, 206. 


4 1 Sid, 168; 


z Inſt. 40. 


H. F.C. 3, 4- 


Jon ng t the Jame. 


thel-houſs; belag as it were a Common Nuſanee, is puniſhable — 
Common Lay upon an. Indictment, by Fine, and I A poiſonc 
N. And thoſe, that are vehemently ſuſpected for 4. ok Nez 
of Bawdry, May be bound to their Good * Behaviour, as well as 
Common Whoremongers and Common Whores, For Adultery and 
Fornication are Offenſes Temporal as well as Spiritual, being Offen- 
ſes prejudicial to Mens Bodies and Eſtates, as well as 105 their Souls, 
and highly deſtructive of the Publick. ze > But if. one is 
Indicted for Frequenting a dy-Houſe, or for [nticin an Appren- 
tice to a Bawdy-Houle, "and ( uſing bim to ſpend his laſter's Mer 
ney, It muſt Appear, that he did . it to be ſuch a Houſe, and 
it muſt be Exprefly Alledged, that it is a Bawdy-Houſe, and. not 
that it is Suſpected to be ſuch a Houſe. _ 

© By the Cuſtom of London A Conſtable may. Enter. a Houſe, nd 
1 a Common Strumpet, and carry her to Priſon; And by the 
Cuſtom allo ſhe may be Carted. 

4 All open Lewdneſs, as was that of a Petſan, who expoſed hit. 
ſelf Naked to the People from a Balcony in Covent-Garden, &c. is 
Indictable at Common Law. One was Fined for this Offenſe 2000 


Marks, committed for a Weck without Fal, and to be of the Good | 


Behaviour for three Years. 
[see, For Puniſhing Perſons keeping Diforderly Hoikes, (Statute 


25 Geo. 2, chap. 36. i. 


18 Of Hereſy. 


Hereſy (Aipzors, Optio or Elio) is an Opinion Repugnant to 
the Doctrine of the Chriſtian Faith, obſtinately maintained and per- 
ſiſted in, By ſuch as profeſs the Name of Chriſt. There is ho Expreſs 
Statute, that does Determine what ſhall be called Hereſy: Vet 
becauſe the 1 Elia. chap. 1. directed the High Commiſſion Court 
(which is now Aboliſhed) to Reſtrain it, To what hath been ad- 
judged ſo By the Authority of the Canonical Seriptures, or by the 
firſt Four General Councils, or By any other General Cbüneil, 
wherein the ſame was declared Hereſy by expreſs Wotds of Seri. 
ture, or as ſhall hereafter be Determined to be Hereſy by Parliament, 
with the Aſſent of the Convocation, This may ſerve for a DireQion 


to other Judges; but it is not obligatory. 
'©:2Phe Temporal Judge cannot Have Cognizance of any Perſon 


for Hereſy By Indiftment ot otherwiſe. Some ſay poſitively, That 
an Heretick may be Convicted before an Archbiſhiop and Biſho 


1 5. and the Clergy at a General Synod or Convocation: (Nu.) But it is 
allowed, That they may Declare what Opinions are Heretical. And 


that the Archbiſhop or the Biſhop of every Dioceſs may Convict 

any for Hereſy. This 1 i by the Common Low, nod, N 
01 ,ow\. 

5 ' the 23 fl. 8. chap. 9. phy 4rchbiſhop may Cite any Per ſor 

Dueliag in any Biſhop's Dioceſs within bis Province for ey, 
If the Biſhop or other immediate Ordinary Confenti; bir "If that ame 

Biſhop, or other immediate Ordinary, or N & do nat b bis Hach, in 

550 511. 75 old J in Noli inn Lin . A fovonT 
22 mibwoll z uo | © Þ 


Oar g | aw of 505 
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85 Bat yet. he Tenporal Cure. may 1 5g 262 de | 
any” Tenet be Hereſy or not; * ks 52 Dare Impedir, if a a c Rep 58. 
Pa ig He Refilſed the Grd or Herrly, Hes muſt ſet” Mm 
icular Hexeſy, that the Temporal Court may Judge of it, after 

a Conſultation with Divines. Upon this Account It 1. it not 
tiwproper, to mention this Offetice;..” R te? | 
A By he iz El chi 12. W N ni FEW rig 65 
Pape un Ecelefraſti cal © Li ving Ne manntain any” Do ie, con- 
trary or repugnant to any f the Thirty Nine Articles of Religion, 
umi being thereof Convened before the Bee or Ordinary, ſhall per- 
Jiſt therem, 5 after Revocation thereof ſhall aghin' affirm the athe, 
it ſhalt” be” Lauful for he Biſhop or End 7 A r, . 


** 


Thę Puniſhment for Hereſy was b Burning by Force of the Writ : 4 N. B. 
De Haretied Comburendo, Grantable 00 of CRANE ERY, Pan > Bs. 43. 
Certificate of ſuch Convidtion. But, 5 l. P. C 4. 


5 NN 550 29 Bete 2. Chap. 9. The Writ De Hæretico Ehibbareods! 
with all Proceedings Phereoh,. and all Punifhments by Death in Pur- 
ſudice of. any Eeckfidftycat Cenſures, are utterly aboliſhed. 


Yet by the Canon Law an obſtinate Heretick may be excommu- 
nicated ; and is ſtill liable to be impriſoned upon the Writ De Ex- 
Conmunicato Capiendo, till he makes Satisfaction to the Church. 
[See the g & 10 I. z. chap. 32, ſupra, Tit. Blaſphemy, ] 

6. Sinn is a Promiſe or Actual ayment, or Receiving of ſome 
Temp ofal Ping for that which is Spiritual, or annexed to a Thing 
that 1s Spiritual. Thus it is Degel by the Canoniſts ; but by our 
Statute Law it is thus deſcribed and pusllhad. For, 


By the 31 Eltz. chaß. 6. 1f any Per fon fot any Reward, or for 
any Promiſe or Aſſurance thereof, direcii or indire&ly, do Preſent 
or Collate 4 any Perſon, to a. Benefice or Dignity ; every ſuch Preſen- 
tation, &c. and every Adinifſion thereunto, Hall be Void, and the 
Kin ' ſhall Pre ent or "Collate for that” Turn. And every Perſon, that 
ſhall Give or Take ſuch Reward, . or take or male ſich Aſſurance, 
Hall For feit the Ball Value of one Year's Profit g ach Bene 
or Dignity ; and the PorJon bn taking. ſich has and or Dignity Gol 
be e ta Enjoy the ſame. 


Note... © That the Statute doth not ke the Promiſe or Aſſurance © 3 Init. 153, 


| void, but the Preſentment, Se. And that if an Uſurper Preſents or 154. 
Collates for Reward, Ce. the King ſhall not Preſent, ot the Right- 
ful Patren. If the Patron only is Corrupt, and the 8 not 
Privy er Conſenting, he | is not incapable of the ſame Living, thou 
the Preſentation and Benefice is void; for the Perſon No corrup! 
oY is only Diſabled. | 
. The Dan Value ſhall be re coped according to the true Value, 
e ling to the e King's - looks, - Fad 4 Fab 
There 5 more in this Statute concerning "Corrupt FEA 
SE | Minifter, Cotruy pt Inftitution and Indu#ion, Corrupt 
Werten or Bxchanger of WBetetccs, and Cortupt Eledtions or 
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An Inſtitute af the | Book III. 


 Rehionations of: Schola, Fellows, & in any Church. Collegiate 
ood, College, School, Hoſpi folk = or — 2 e ; 
but I have. taken Notice. of theſe Claoſes. in other Places; though 
Sir Edward Coke comments upon all theſe Clauſes in; his Chapter 
Of Simony. and . Corrupt Preſentations, 3 Inſt. 1 53. [See Of Par- 
fon, Book 1. chap. 3. The Statute. of Ke 31 Elis. under Tit Cor- 
porations, Book 1. hos. 8, The Statutes concerning Advomſons 
Preſentative, Collative or. Donative; and the Remarks upon the 
31 Eliz..chap: G, 1 V. & M. ch 16. 12 Ann. Se. 2. ch. 12. 
1 Advowſons, Book 2. cbap. 2.1 
it . Offences againſt the Eſtabliſhed Church are by not uſing the 
it Publick Liturgy,, or by Ridiculing it, by not Receiving the Sacra- 

| ment, by Abſence or Non-conformity to the Eſtabliſhed Church. 

I. "OF not bee the Publick Liturgy, or * TOE it, 


24 


in —— 5 Us” I . chap p. ups 4 4. If any p or ther Miniſter 
1 e . &c. that ought to ſay the Common- Prayer, &c, ſhall 
| Refuſe to Uſe it in ſuch Church, or other Place, where He ſhould 
| Uſe the ſame, or Uſe + other Form, or ſpeak any Thing in Dero- 
'F gation - of the. ſaid Book, or any Thing therein contained; He ſhall 
forfeit for His Firſt Offenſe one Year's Profit of all His Spiritual 
Promotions, and be Six Months ** and for the Second 
Offence ſhall be Deprived. 

The Juriſadliction of the Eccle efiaftical Court is feved. 

N. 9. Vany Perſons ſhall in Plays, Songs, or other Open Wi ords, 
Speak any T hing in Deregation of the ſaid Book, or Procure or Let 
any Miniſter ſay the Common Prayer Otenly in other Form, He ſhall 
forfeit an Hundred Marks for the firſt Offence, and Four Hundred 
for the Second, &c. and for the Third Offence He ſhall PROT all his 
Goods and Chattels, and er Impriſonment for Life. 


2. By not Receiving the Sacrament of the Lord's io. 


By the 13 Car, 2. Stat, 2, chap. 1. f. 10 & 12. No Perſon ſhall 
be Choſen to any Office of Magiſtracy, Place of Truſt, or other Em- 
ployment, relating io the Government of any City, Corporation, Bo- 
rough, &c. who ſhall not have Received the Sacrament of the Lord's 
Supper, according to the Rites of the Church of England, within 
one Year next before His Election. Me Defau It thereof, every fuch 
Election or Place ſhall be void. Morin,” upon, the like Penalty 
every Perſon ſo Elefted and Placed ſhall take the Oaths of Alle- 

1 © * - » glance: and Supremacy at the ſame Time, to be Admin TH by the 

ame Perſon, when, the 8 for the Due Execution fo f Sug * 

find fe ne, 0 ih vil h 12 

_ [See 5 Geo. 1. "DG 6. For the Repeal of e's "Rd Oath wr the 

. e and that the Proſecution muſt, be within fix Months 
after the Election, Sc. ef 


a Bj the 25 Yb 5 2. ch. 2. All Officers Cu and Military (exce g 
Theſe that 1 Offices of Inheritance, Wore Wl cient Ppt es are 


ye and all whe have any. Salary Wages by Reaſon of any 
5 70 10 12 Valuable 
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Conſideration for Life or Years, and Relate not to any Office or 
Place of Truſt) ſhall take the Oaths of Allegiance and Supremacy, 
and "Teſt or Declaration in the ſaid Act mentioned, the next Term 
after their Admittance, in the King's Bench or Chancery, or at the 
next Quarter-Seffions ; and all and every Perſon, ſo to be Admitted, 
ſhall alſo Receive the Sacrament of the Lord's Supper, according to 
the Uſage of the Church of England, within three Months after His 
Admittance, in ſome Publick Church upon the Lord's Day immed:- 
ately after Divine Service and Sermon; and in the Court where He 
ſhall take the ſaid Oaths He ſball Deliver a Certificate of His Re- 
ceiving the ſaid Sacrament, under the Hand of the Miniſter and 
Church-warden, and make Proof thereof by Two Credible V. itneſſes, 
upon Penalty of being ipſo Facto adjudged incapable to have the ſaid 
Office ; and every fuch Place ſhall be void, and the Offender ſhall 
forfeit goo l. except Feme Coverts, Infants under the Age of Eigh- 
teen Years, Perſons of Non- ſane Memory, or on the Seas, or beyond 
Sea, &c. and except High Conſtables, Petty Conſtables, Church- 
wardens, Overſeers of the Poor, &c. [See 1 Geo. 2. chap, 23. 
2 Geo. 2. chap. 31. 4 Geo. 2. chap, 6. 6 Geo. 2. chap. A 


— 
n 


It is made a Queſtion, whether a Parochial Miniſter may Refuſe 
to Adminiſter the Sacrament, to One that comes to be Qualified for 
an Office, though an ill Liver, Heretick, Schiſmatick, &c. But by 
the 1 Ed. 6. ch. 1. and the Rubrick before the Communion- Service 
in our Liturgy, an Abſolute Right of Admiſſion to the Sacrament 
ſeems to be Denied to ſuch Perſon ; and that an Action of the Caſe 
will not lie againſt the Miniſter, who Refuſes upon good Cauſe, 
when He has enquired into the Fitneſs of the Perſon, and Finds that 
He comes only to ſerve a Turn. [See the 1 V. & M. chap, 18.] 

24. * Whether the Places of Thoſe that have Juriſdiction being * 2 Lev. 184, 
void, the Acts of One under ſuch Diſability, while He was in the 242. 
Office may be Valid ? Many innocent Perſons might ſuffer, if they 
were not Valid. Therefore by Reaſon of the Inconveniencies that 
would follow, The Rule, uod fieri non Debuit, Factum Valet, 
may here take Place. [See the 1 Ed. 6. chap. 1. &. 7. 5 Geo. 1. 
chap. 6. For Quieting Corporations. ] 


3. By Abſence or Non- Conformity to the Efabliſhed Church, 


By the 1 Eliz. chap. 2. Every Perſon ſhall Reſort to His Pariſh- 
Church er Chapel upon every Sunday or Holy-day, or upon ſome rea- 
ſonable Let to fome other Pariſh-Church, and then and there Abide 
Orderly and Soberly, during the Time of Common Prayer, Preach= 
ing or other Service, upon Pain of Puniſhment by the Cenſures of 
the Church, and upon Forfeiture of Twelve-pence for every fuch 
Offence, to be Levied by the Church-wardens for the Uſe of the 
Poor by Diſtreſs. [See 3 Fac. 1. chap. 4. F. 27.] 

Here are Three Offences in this Clauſe, 1. Abſenting from Church, 
2, Not Abiding there till Divine Service and Sermon is Ended. 
3. For not behaving Themſelves Orderly and Soberly while there. 
| | 3 He 


Quod fieri non debet, factum valet, 5 Rep, 38. 
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* Dalt. ch. 81. Ile that miſſes Morning and Evening Prayer is within the Sta- 
p. 183, 184. tote ; for it ought to be an entire Day and entire Service, 


By the 23 Eliz, chap. 1. Every Perſon, above the Age of Sixteen 

Years, not repairing to Church according to the 1 Eliz. ch. 2. ſhall 

forfeit 201, upon Conviction, to the King, for every Month they ſo 
make Default. TOUT? "2 RN 


d rr Rep. 63, This Act is conſiſtent with the 1 Eliz. chap. 2. and the Forfei- 
12 Rep. 1, 2. ture of T'welve-pence and Twenty Pounds may ſtand together; tho 
the laſt is to the King, and the other to. the Poor, : 
The Month ſhall be computed, not by the Calendar, but by 28 
Days; for the Statute ſpeaks generally of a Month. [See Of Lapſe, 
Book 2. ch. 2. and ſee the 29 Eliz. ch. 6. F. 4. 3 Fac. 1. ch. 4. 
Concerning the Forfeiture of 20 J. for every Month after ſuch Con- 
viction, until he ſhall conform and come to Church. Where if the 
Offender makes Default of Payment, the King ſhall ſeize and enjoy 
His Goods, and Two Parts of His Hereditaments, Leaſes and 
Farms, Sc.] | „ 
Copyhold Lands are not within the 29 Eli. nor 3 Fac. 1. becauſe 
it would be prejudicial to the Lord in reſpe& of His Services, &c. 


By the 3 Jac. 1. chap. 4. He that ſhall Retain, or keep in his 
Houſe any Perſon (except His Father, Mother, Ward, or Priſoner) 
who ſhall not go to ſome Church, &c. ſhall for every Month, that 
he ſhall keep ſuch Perſon, forfeit Ten Pounds, -  _ 


The Statutes concerning Popiſh Recuſants, ſhewing what Por fei- 
tures, Diſabilities and Inconveniencies They are liable to above 
all others, are the 23 Eli. chap. 1. 35 Elix. cbap. 2. 1 Fac. 1. 
al-J. . „ . . $ 4 C87. 1, 0-2, 
30 Car. 2. Stat. 2. ch. 1. 1 V. & M. ch. 9. 1 V. & M. ch. 15. 
1 W. & M. chap. 26. II & 12 V. z. chap. 4. 12 Anne, ch. 14. 
1 George 1. chap. 13. 1 George 1. chap. 55. 3 George 1. chap. 18. 
7 George 1. chap. 22. And the Statutes ſhewing by what means 
they may be Diſcharged from the Forfeitures, are the 23 Eliz. 
chap. 1, 29 Eliz. ch. 6. 1 Fac. 1. ch. 4. 1W.& M. ch. 18. 
9 George 1. chap. 24. 10 Geo. 1. chap. 4. 3 Geo. 2. chap. 29. 
6 Geo. 2. chap. 5. [See Nelſon's Office of J. P. Title Recuſancy, 
Hamwkins's Pleas of the Crown, Book 1. chap. 12, 13, 14, 15. and 
Of Præmunire, poſt.] 

But as to PROTESTANT DISS ENTE RS from the 
Eſtabliſhed Church, the 1 V. & M. chap. 18. hath Repealed the 
23 Eliz. chap. 1. 29 Elix. chap. 6. and that Clauſe of the 1 Elig. 
chap. 2. whereby all Perſons are required to reſort to their Pariſh- 
Church, or ſome uſual Place of Common Prayer, c. By which 
Statute alſo the 3 Fac 1. chap. 4 & 5. and all other Statutes made 
againſt Papiſts (except the 2 5 Car. 2. chap. 2. 30 Car. 2. ch. 1.) 
are Declared, not to Extend to any Perſon Diſſenting from the 
Church of ENGLAND, either Teachers or Hearers, that ſhall 
take the Oaths, &c, and QUALIFY Themſelves, as is required 


by the Act. 
| 1 


This 


r Laws of Engldlid. — a7 
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This Act is commonly called the A of Toleration, and is to 
this Effect, (viz.) 


By the 1 W. & M. Seſſ. r. chap. 18. Neither the Ads of the 23 1 
Eliz. and the 29 Eliz. and the Clauſe in the 1 Eliz. whereby All 
Perſons are required to reſort to their Pariſh-Church, &c. Neither 
the 3 Jac. 1. nor any Statutes made againſt Papiſts or Popiſh Recu- | 
fants, (except the 2 5 Car. 2. chap. 2. the 30 Car. 2. chap. 1.) ſhall 1 
be conſtrued to extend to any Perſon Diſſenting from the Church of # 
England, that ſhall take the Oaths of Allegiance and Supremacy, 
[See 1 W. & M. Seſſ. 1. chap. 8. 1 George 1. chap. 13.] and make 
and ſubſcribe the Declaration mentioned in the 30 Car. 2, chap. 1. 
at the Quarter-Seſſions. 

Provided, That if any Aſſembly of Proteſtant Diſſenters ſhall be 
had in any Place for Religious Worſhip, or any Preaching be there, 
with the Doors locked, &c. They ſhall have no Benefit of this Laco. 
Nor if the Place of Meeting is not Certified to the Biſhop or Arch- 
deacon, or to the Juſtices of Peace in Seſſions. 

Difſenting Teachers, that ſhall make and ſubſcribe the Declara- 
tion, and take the Oaths aforeſaid at the Quarter-Seſſions, and ſub- 
ſcribe the Articles of Religion, except the 34th, 3 5th, and 46th Arti- 
cles, and Part of the 2oth, ſhall not be liable to any Penalties men- 
tioned in the 17 Car. 2. 22 Car. 2. nor 13 & 14 Car, 2. 

Anabaptiſt Teachers muſt ſubſcribe the Articles of Religion, ex- 
cept as before excepted, and alſo except Part of the 27th Article 
touching Infant Baptiſm. 

Quakers that Scruple the taking any Oath, muſt make and ſub- 
tribe the Declaration aforeſaid, and the Declaration of Fidelity, 
and the Form of Profeſſion of the Chriſtian Faith, in the Statute 
ſet forth. | 

All the Laws made for frequenting Divine Service on the Lord's 
Day, ſhall be ſtill in Force againſt all Perſons, except They come to 
ſome Aſſembly of Religious Worſhip allowed by this Af, and againſt 
all Papiſts, and againſt thoſe that in Preaching or Writing deny the 
Trinity. | 

By the 10 Ann. chap. 2. If a Diſſenting Teacher is proſecuted 
for not Qualifying Himſelf according to the Toleration Act, He may 
be entituled to the Benefit of it, If at any Time afterwards He 
makes and ſubſcribes the ſaid Oaths, Declaration, &c. and /lall 
be Diſcharged of all Penalties incurred by a Penal Statute, And 
if He be once duly Qualified, He may Officiate in any Congregation 
in another County, ſo as the Place be certified, &c. 

By the 5 George 1. chap. 4. Magiſtrates muſt not be, Preſent at 

any Diſſenting Meeting in their Peculiar Habits, or attended with 
their Enſigns belonging to their Offices, on Pain of Diſability to Hold 
any Office. 

By the 23 Eliz. chap. 1. F. 16. No Corporation, or other Perſon, 
ſhall keep or maintain a Schoolmaſter, which does not conſtantly re- 
fair to the Church; or 15 not allowed by the Ordinary; in Pain of 
10 l. a Month; and ſuch Schoolmaſter ſhall be Diſabled for ever to 
teach Youth, and ſuffer a Year's Impriſonment. 

By the 1 Jac. 1. chap. 4. F. 9. No Perſon ſhall be a Schoolmaſter 
in any Place out of the Univerſities, except it be in ſome Publick 

Grammar 
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Grammar School, or ſome Gentleman's Houſe that is no Recuſant, and 
except the Peron be Licenſed by the Ordinary, on Pain, that as well 
the Schoolmaſter, as the Party that retains Him, (hall each of Them 
for every Day forfeit Forty Shillings. 

By the 13 & 14 Car. 2. chap. 4. F. II. Every Schoolmaſter keep- 
ing any Publick or Private School, and every Tutor in any Private 
Family, ſhall ſubſcribe the Declaration, (viz.) That He will Con- 
form to the Liturgy of the Church of England, as it is by Law 
Eſtabliſh'd ; and unleſs He be Licenced by the Ordinary, and hath 
ſubſcribed the ſaid Declaration; He ſhall for the firſt Offenſe ſuffer 
Three Months Impriſonment, &c. [See Can. 77, 79. | 

By the 11 & 12 W. 3. chap. 4. F. 3. If any Papiſt ſhall be Con- 
TH victed of keeping School, or of Taking upon himſelf the Education or 

þ Government, or Boarding of Youth, He fhall be Adjudged to Per- 

F petual Impriſonment. 

' Tf any Popiſh Parent, in order to compel a Proteſtant Child to 

a change His Religion, ſhall Refuſe to Allow fuch Child a ſufficient 
| Maintenance, The Lord Chancellor upon Complaint may make Order 
therein. [See the 1 Ann. chap. 30. Concerning Jewiſh Parents Re- 
fuſing Maintenance to a Proteſtant Child, &c.] 


By the 12 W. 3. chap. 2. Whoſcever ſhall come to the Crown of 
England Hall join in Communion with the Church of England. 

By the 5 Ann. chap. 5. The Statutes of the 13 Eliz. chap. 12. 
For the Miniſters of the Church of England to be of Sound Reli- 
gion; 13 Car. 2. chap. 4. For the Uniformity of Publick Prayers, 
&c. (other than ſuch Clauſes as have been Repealed) and all other 
Statutes for the Preſervation of the Church of England, are made 
Perpetual, and to be in force for ever. 

And every King and Queen hereafter at their Coronation ſhall take 
and ſubſtribe an Oath, to Preſerve the Settlement of the Church of 
England, and the Doctrine, Diſcipline and Government thereof with- 
in the Kingdoms of England and Ireland, and the Territories there- 
unto belonging. And this Af ſhall be held a Fundamental and Efjen- 
tial Part of the Union betwixt the Two Kingdoms of England and 

Scotland, | 


Of Offenſes II. Offenſes immediately againſt his Majeſty's Crown and Digni- 


unnd ki ey (that are Not Capital) are Miſprifion and Premunire. 
Majeſty's 
on bag I. Mi/prijion (from Meſpris, Neglect or Contempt) ſignifies in 


2 3 Inſt, 36. our Law a Neglect, Overſight or Contempt. Miſpriſion is included 
Dalt. ch. 141. in every Treaſon or Felony ; and where any one hath Committed 
a +4 Treaſon or Felony, The King may Order, that He ſhall be Indicted 
;Inft.36,140. for Miſpriſion only. But in Legal Underſtanding Miſpriſion is, when 
„ % One knoweth of any Treaſon or Felony, and concealeth it. In a 
larger Senſe, it is taken for many great Offenſes, which are neither 
Treaſon nor Felony, or that are not Capital, but come very near to it. 
A Miſpriſion may be either by Omi ſſion or Commiſſion, 
1. By Om:ſjion, in the Caſe of Treaſon or Felony, In the Caſe of 
Treaſon, when one doth know, that another hath committed any 
1 ſort of Treaſon, and doth not Reveal it to the King, or His Privy 
Council, or to fome Magiſtrate, That the Offender may be ſecured 
2 | and 


Laws of England. 


——_———_ td. cM. Ah, 


Craze. 3. 


and brought to Juſtice, This bare Knowledge and Concealment 
was High Treaſon at Common Law. To know and {ſent with . 3 tea. 138, 
Any Outward Act, that ſhews an Approbation of it, makes it High 140. 
Treaſon ; as where One, Having Notice of a Meeting of Conſpita- Kat 7 
tors againſt the Government, goes into their Company, and hears 22. 6 
their Treaſonable Conſultation, and conceals it, Sc. One that ies 

only told in General, that, there will be a Riſing, without knowing 

the Perſons; or the Place where, Ic. may Conceal it. [See Of 
Principal and Acceſſory, ante | | 

io 40 00169 Mo rw 091003) bi oft 1 Vel (i | 
By the 1 & 2 Ph. & M. chap. 10. 4 Concealment. of any High 
Treaſon ſhall be only Miſpriſion of Treaſon. 


h T his then is to be underſtood! of a bare Knowledge only and Con- 
cealment. | 0 ig 1H 273; 18 6 

If High Treaſon is diſcoverid to a Clergyman in Confeſſion, He » 2 tad. 629. 
ought to Reveal it: But not in Caſe of Felony, - 


By the 13 Eliz. chap. 2. Concealers of Bulls of Abfolution from 
Rome, are guilty of a Mifþriſion of High Treaſon. . 
By tir 14 Elia. chap. 3. Theſe who forge Foreign Coin, not Cur- 
rent here, ſbali ſuſfer (with their Procurers, Aiders and Abettors) 


as in Caſe of Mifprifion of Treaſon, 


2b! pac] | 
© Miſprifion of Felony is a Concealment of a Felony, or a Pro- * 3 Init. 139. 
curing of the Concealment thereof, whether Felony by Common H. F. C. 129. 
Law, or by Statute, [See Weſt. 1. or 3 Ed. 1. chap. 9. Concern- 
ing the Concealment of Felonies by Sheriffs, Corners and Bailiffs, 
within their Liberties, &c. 3 H. 7. chap. 1. 33 H. 8. chap. 6. For 
Concealments of Jurors. And ſee of Theftbete, infra, and of Judg- 
ment, Bool 4. chap. 5.]J - * 
2. By Commiſſion; which Miſpriſions ariſe from ſome Contemp- 3 Tnft. 13, 
tuous and Undutiful Behaviour with Regard to the King; being 1% C. 
ſome heinous. Offenſes under the Degree of Felony. This is a Miſ- © © 7G 
priſion in a large Senſe. More particularly, Theſe may be commit- 
ted, by Contemning the King's Prerogative, (viz.) by Refuſing to 
Aſiſt the King according to Law, by Receiving a © Penſion from 3 Inſt. x44 
a Foreign Prince without His Leave; by Speaking or Writing againſt 
His Perſon and Government. See the 4 Ann. chap, 8. 6 Anne, 
chap. 7.] Denying His Title to the Crown; Refuſing to take the 
Ozths of Allegiance and Supremacy, required by Law. [See 1 VV. 
M. chap. 8. 13 & 14 N. 3. chap. 6. 1 & 2 Ann. chap. 17. 
1 Ann. chap, 8. 1 Geo. 1. chap. 13.] By Contempt againſt the 
King's Palace or Courts of Juſtice. 3 ole | 
By the 33 H. 8. chap. 12. Malicious Striking in the King's Pa- 
lace 70 Bloodſhed (where the King's Royal Perſon Refideth) is pu- 
niſbable with the Loſs of tbe Offender s Right Hand, Perpetual Im- 
priſonment, and Fine at the King's Pleaſure. 


- 13A Striking. in a Palace* where the King is not Reſident at the ' 3 Inſt. 140: 
Time, is not within: the Intent of the AR » AS may be Gathered from Cont. 


2 : 5R Blood 


Apron 34" ape oo» + 


ll. 


— Lf —— 


An 'Inſtiture of of.” the Boop ur, 


—_— OS b — => we oe ws 


— — e=———_— _— A 
— 
- — > 


* 2 Inſt. 549. 
3 loſt. My. a 
184 


d 2 17 5 


n Blood muſt be Drawn; for a Striking withoud Blooddhed 1 m 
to be puniſhed in this: Manner. goes ad 41 
But Drawing a Weapon only without Setiking in ln. 
Hall, or in any other Place, ſitting the Courts chf Cer, i the Px. 
” chequer, The King's Bench, the Common Pleas, or before Juſtices 


TP Abr. of - Aſſiſe, or Juſtices of "Oyer and Terminty; I See che 25. Ed. 


. 


© 2 Cro. 367. 
3 Cro. 373. 
1 106. 
4231141. 
H. F. &. 181. 


' | g was Given, * 15 N 2010265 If G4 L 
eg faſt. 142. 
Ht. C148. 
2 Roll. Abr. 


f 1 Cro. 78. 
2 Roll. Abr. 


78. 
* 1 Sid. thts 


hk 1 Cro. 78. 
2 Roll. Abr. 


Dalt. ch! « 24. 


i rInſt. 129. b. - 
3 Inſt. 120. 


* 3 Inſt. 1 20, 
Dav. 84, 85, 
6. 


chap. 2] upon any Judge or Jaſtice,- the Offepdef hall Poſes bis 
Right Hand, and forfeit his Eands afd Goods döripg Life! ande be 
beiden impriſoned, So if one doth Sri A qurer, 6f any other 
Perſon within the View of the ſaid Courts, 3 with Weapon or without, 
He ſhall have the like Puniſhment. But not if he only maketh an 
Aſſault. [See of Judgment, -Book 4. chap. 5. 

The Law makes a great Difference betwixt a Stroke in or before 
aby of the ſaid Conrts of Juſtice: where/the King is/ Repfelentitive- 
ly Preſent, and His Palaces where His Royal Perſon- Refideth; In 
the King's Palaces Blo6d:!tnuſts be Drawn; bit "drawing : a Weapon 
only upon a Judge, of Striking only of another Petſon in/the King's 
Courts, is ſufficient to take away the Right Hand, Fc. and more- 
over to Forfeit Lands ot Goods during Life; Fi eventhough the other 
made the firſt Aſſault?: n Is Þ wang vi 5005 
If any do * Reſcue a Priſoper in or before any of te ſaid! Courts, 
who was committed by the ſaid Juſtices, Fe und the Priſoner Aſſent- 
ing to it, ſhall forfeit Lands and Goods, aid: be perpetually impri- 
ſoned; But the og ayge ſhall not loſe a Hand, becauſe no Stroke 
21 fi KY 10 110 iN; T4 

Reproachful or "Thitathing Words to a. Judge, A Thrdatning 'of 
a Counſellor or Attorney Yor being employed aguihſt. ohe, or ef a 
Juror for giving his Verdict Hunt One, _—_ (irs +puviſhable by * 
and Impriſonment. 0 W159 7 

He that ſpeaks Re pronchfuł Words to a Jagt while Gia 
the Bench, is dur hers ' Fineable by the Judges Himſelf, On us 
ſome ſay, * the Offender may 'be Indicted But One canhot bes In- 
dicted, — any Scandalous or Reproachful:Words:ſpoken of or ito 4 
Judge, Sc. “ not being in Publick Place of juſtice, (or in the Exel 
cution of His Office; tho He may be Committed to Prifon, till He 
find Sureties for his Yoou Behaviour, See Of ee of te Peace, 
Book 1. chap. 7. 0 ö Sail, vaiA adi Ne. 
- There is in this large Setiſe great Vatiety-of" Miſprifns by Coins 
miſſion; for every Conſiderable Milflemeanor, agar hath not a cer- 
wo Name in the Law, is ſometinies ſo called. 2 . N 
2. A Premunire (from the Words in the Writ 8 faviu 
or Reed facias, ſignifying the MWrit, and the Ofenſe, on which 
the Writ. is grounded) is an. Offenſe, whereby One hall Incur the 
ſame Puniſhment, which is inflicted upon thoſe that tranſgreſs the 
Statute made the 16 Rich. 2. chap. 5. commonly called = Statute 
of Præmunire, and the other | Statutes made before that Time. 
* Theſe Statutes were made againſt the intolerable Incroachments of 
the See of Rome, as well as other Statutes ſince that. which 1s e 


g 


cially called the Statute of PræmuniraeC. 

Theſe Statutes are chiefly concerning Papal 8 or a 
ments and Encroachments upon the King' s:Courts ; Eteftitir or Con- 
ſecration of Biſhops; The Popiſb Religion; The Oaths:of Allegi- 


ance and Supremacy ; The Authority of the King and. — 
- and 


CHar. 4: Laws of England. 


431, 


and Liberty of the Sub ect; unwarrantable Undertakings by Publick 
Subſcriptions, SC. 


1. Concerning Papal Proceſſes, or Inſtruments and Encroach- 
ments upon the King's Courts. 


By the 27 Ed. 3. chap. 1. and 38 Ed. 3. chap. 3. If any Subjects 
Draw any out f the Realm in Plea, or Sue in any other Court, to 
Defeat the Fudgments given in the. King s Courts, &c. He incurs a 
Præmunire. 


By the 16 Rich. 2. chap. 5. If any Purchaſe, or Purſue, or cauſe 


to be Purchaſed or Purſued in the Court: of Rome, or Elſewhere, 


any Tranſlation, Proceſſes, Sentences of Excommunicaticn, Bulls, 
Inflruments, &c. which touch the King; or 1, any do bring them 
within this Realm, or Receive Them, T1 hey ſhall be put out mo the 


King's Protection, and their Lands, Tenements, Goods and Chattels, 


forfeited to the King. [See the Expoſitio n of this Statute, 3 1/8. 126. 


and ſee 28 H. 8. chap. 16. which is. a General Law, and ſtrictly 


penn'd againſt Pleading any Bull, Diſpenſation, Sc. from _ 


which! is not W by the AR] 


TY - 


A Bull (from ninth "Conf Jum) is an e RP by the Pope, 


containing His Proceſſes, Decrees, &c. ſealed with a Seal of Lead. 


By-the Words .E Vewhere It is ſaid that Suits in * Equity, to Re- 
lieve againſt a Judgment at Law, and Suits in the Admiralty, Suits 
in the Courts of the Conſtable and Marſhal, and Eccleſiaſtical Courts, 


for Matters belonging to the Cognizance of the Common Law, are 


within the Statute. (.) [See the 4 H. 4. chap. 23. and ſee of the 


High Court of Chancery; Book 4.: chap. 1.] 


b Out of the King's Protection. So that he cannot bring an Ac. 
tion; Yet hel cannot be Slain by any one, as the King's _— as 
Was Anciently held. [See the 5 Els. chap, NI. 

See the 25 Ed. 3. chop. 22. 25 Ed. 3. Stat. 5. chap. 22. De Pro- 
oiferibun 38 Ed. 3. chap. 1, 2, 3, 4. 12 Rich. 2..chap. 15.13 Rich. 2. 
Stat. 2. chap. 2 & 3. 2 H. 4. chap. 3 & 4. (which Statute concerns 


Religious or Seculars, who put any Bulls in Execution for Diſcharge 


of Tithes of their pes in the Hands of Their Farmers) 6 H. 4. 


cbap. 1. 7 H. 4. chap. G & 8. 9 H. 4. chap. 8. 3 H. 5. chap. 4. 


23 H. 8. chap. 21. 28 H. 8. chap. 16.] Many of theſe Statutes were 


made againſt Proviſions, or the Providing of a Biſhop of a Biſhoprick, 
or other Perſon of an Eccleſiaſtical Living, by the Pope, before the 


2 2 


Incumbent was Dead. Which, though out of Uſe ſince the Supre- 


macy is acknowledged to be in the King, yet may not be properly 


here hinted at. . 
| [See Dav. Rep. The Cale of Præmunire 84] 


By the 24 H. 8. chap. 12: arid 25 H. 8. chap. 19. To Appeal to 
How from any of the: King's Courts, is made a Præmunire. All 
(ppeals from Wee ſertb ſhall be made te the High Court of Chancery. 

By the 26 H. 8. chap. 14. Suffragans /ball not Exerciſe any Greater 
. .than what is Limited to Them By Goonmiffion from the 
<P Up the Wn on. . f Framunire.. | 


. By 


2 2 Inſt. 

601, &c. 
3 Inſt, 120, 
131, 122, 
123, 124. 


1 Danv. Abr. 


764. 


d Lit. 119. 


1 Inſt, 129. b. 


130. a. 


2 Inſt. 126. 
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An Inſtitute of the Book III, 


Ten r, is a Premunire, [See 7 Fac. I. c 1 
7 


By the 5 Eliz. chap. 1. To Defend the D Furiſdiffion 2 
the Pope in this Realm is a Præmunire for the fir/t Offenſe, and High 
Treaſon for the Second. 


2. Concerning Election and Conſecration of Biſhops. 


By the 25 H. 8. chap. 20. F any Dean and Chapter Refuſe 10 
Elect the Perſon . in the King's Letters to @ op ata within 


12 Days, and to Certify the Election within 20 Days: Or if any 
Archbiſhop or Biſhop (after ſuch Election, or Nomination in the De- 


fault thereof) Refuſe to Confirm or Conſecrate the Perſon fo fegnifeed 


to them; it is a Præmunire. 
3. Concerning the Popiſh Religion, 


By the 13 Eliz. chap. 2. To bring any Agnus Dei, Crefſes, Beads, 
or fuch like Superſtitious Things, pretended to be Hallowed by the 
Biſhop of Rome, &c. and to Deliver, or Offer the ſame, to be Worn 
or Ujed, or If Any one ſhall Receive the ſame, to ſuch Intent, and 
not Clear Himſelf by Diſcovering the Offender, &c. It is a Premu- 
nire. And a Juſtice of Peace ſhall incur the ſame Penalty, who be- 
ing informed thereof, ſhall not within 14 Days declare it to a Privy 
Counſellor. 


By cle 27 Eliz. chap. 2. To Contribute 10 the Maintenance of a 
17 Popiſh. Seminary, fs a Præmunire. 


4. Concerning the Oaths of a eee; Allegiance, — 
By the 1 Eliz. chap. 1, 5 Eliz. chap. 1. To Refufe the Oath of 


 Bupremacy, 16 4 Præmunire, &c. 


By the 3 Jac. 1. chap. 4. To Refuſe the Oath of Allegiance upon 


By the 1 W. & M. Sefl. 1. chap. 8. Oaths of - 

and Allegiance preſcribed in former Alis are Abrogated, and New 
Oaths and a New Declaration ſubſtituted in their Room; which 
to Refuſe upon Tender, makes one liable to the like Penalty of Præ- 
munire. 

By the 7 & 8 W. 3. Chap. 24. Serjeants at Law, Counſellors, At- 
tornes, Sollicitors, Proftors, Clerks or Notaries, praiifing as ſuch 
in Any Court, without taking the Oaths of Allegiance and Supre- 
macy, and ſubſcribing the Declaration, incur a Pramunire, [See 


1 Geo. 1. chap. 13. 1 * chap. 4. 
5. Concerning the Authority of King and Parliament. 
2 the 13 Car. 2. chap. 1. To affirm mali cioufly or adviſedly by 


C ng or Path ink Both' or either Houſes of Parliament 
| 3 pe, Hay es 


without the King, is @ Premunire. 
By an 1 & . A8 chap. 17. 4 Ann. chap. 8. F any fall Malici- 


ouſiy and Directiy, By Preaching or adviſed vs Afirm that 
the Pretended Prince of Wales bath any Title : gore Crown, or Any 


other Perſon, than according to the 1 W. & M. chap. 2. aud the 12 


W. 3. chap. 2. &c. or that the Kings or Queens of this Realm with 


4. Authority 


CHAP. 3. Laws of England. 433. 


Authority of Parliament, cannot By Laws Limit the Crown and the 


Deſcent thereof, They ſhall incur a Præmunire. 
Information muſt be Given within Three Days after the Words 


ſpoken. 4 the 35 H. 8. chap. 1, 1 Eliz, chap. 3, 21 Jac. 1. 
chap. 3. 


6. Concerning the Liberty of the Subject. 


By the 31 Car. 2. chap. 2. No Subjef Inbabiting within this 
Realm, ſhall be ſent Priſoner out of it into Any other Parts, (except 
in Caſes mentioned in the Act) in Penalty of Treble Coſts, $00 J. 
Damages, and Præmunire. 


7. Of Unwarrantable Undertakings by Publick Subſcriptions, &c. 


By the 6 Geo. 1. chap. 18. All unwarrantable Undertakers by 
Publick Subſcriptions, Receipts, Payments, Aſſignments or Tranſ- 
fers, &c. are deemed Publick Nuſances ; and being Convicted in any 
of the Courts at Weſtminſter ſhall incur a Premunire. [See 3 Geo. 2. 
chap. 5. For enabling his Majeſty, to prohibit his Subjects from 
lending Money to a Foreign Prince. ] 


Moſt of Theſe later Statutes refer the Puniſhment to the 16 Rich. 2. 
chap. 5. But the Forfeiture of Lands to the King therein men-. ind. 190.0 
tion'd muſt be underſtood only of Lands in Fee for Ever, and of; Inſt. 125, 
Lands in Tail but during Life, or of ſuch Eſtate as One may Law- 26. 
fully forfeit, A Premunire lieth as well for the Party Grieved as 
for the King, and both may join in one Writ, But becauſe theſe 
Laws, making the Offenſes to be Præmunire, are ſo very ſevere, 
They are ſeldom put in Execution. For it has been always Ob- » , tag. 23, 
ſerved, That too ſevere Laws are never duly executed. [See Of 24, 163. 
Judgment and Forfeiture, Book 4. chap. 5.] 1 
Theſe are the great Offenſes (Not Capital) which are Immediately N 
and Directly levied againſt His Majeſty's Crown and Dignity, known 1 
by the Name of Miſprißon and Præmunire. [See the 21 Fac. 1. 1 
chap. 2. 16 Car. 1. chap. 21. Of Monopoly. | 


COINS —e— — —— 


III. Offenſes that are Hurtful to the King's People, or againſt the of Ofenſe; 
Commonwealth in General, are the Offenſes, 1. Againſt Publick Ju- chat are Hurt- 


ice. 2. Againſt the Publick Peace. 3. Againſt Publick Trade. K's Fes 


4. Againſt the Health and Eaſe of the King's People. ple, &c. 
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1. Of Offenſes againſt Publick Fu/tice. 


Theſe are Theft-bote, Perjury, Forgery, Bribery, Extortion, 
Barretry, Maintenance, Vexatious Informations, Conſpiracies, 
Negligence of Officers entruſted with a particular Adminiſtration of 
Juſtice. | 

| 


5 8 1. Theft- | 
_ — "ALI AO BELLER j 


o Mitius imperanti melius paretur. 
Non minus principi turpia ſunt multa ſupplicia, quam medico multa funera, 
Ea ſæpe committuntur, que ſæpe vindicantur, 
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An Inſtitute of the Book II. 


a 1 Inſt. 127. a. 
3 = I 345 


l. P. C. 130. 


d ; Inſt, 194. 


e 3 Inft, 165. 


43 Inſt. 167. 


3 Inſt. 266. 
2 Roll. Abr. 


77. 


f 3 Inſt. 166. 


t 3 Inſt. 166. 
2 Roll. Abr. 


257. 
11 Rep. 98. 


k 3 Inſt. 166. 


4 Rep. 15. 
1 Roll. Abr. 


39» 40. 


* Theft-Bote (Bote, Amends) is not only _ the Owner 
5 of the Felony, [See of Miſpriſon of Felony, ſupra.] but 
takes his Goods again, or other Amends, not to proſecute the Felon, 
to the Intent that the Thief may Eſcape. Had he received the Thief 
Himſelf, he had been Acceſſory to the Felony. But if he had taken 
his Goods again that were Stolen, without Favouring the Thief, it 
had been no Offence, [See of Remedies without Suit, Ec, Bool 4. 
chap. 2. 8 
Th Puniſhment of Theft-Bote is Fine and Impriſonment. 

b Perjury by Common and Statute Law is a Crime Committed 
by Wilful and Falſe Swearing, abſolutely, in any Judicial Pro- 
ceedings, in a Matter material to the Iſſue or Point in Queſtion, 
(when a Lawful Oath is Adminiſtred by one that hath Authority 
to do it) by the Subornation of others, or by their own Act. 

© An Oath, (Sacramentum, Juramentum, TFusjurandum) is an 
Affirmation or Denial by any Chriſtian of any Thing Lawful and 
Honeſt, before one that hath Authority to give the ſame for Ad- 
vancement of Truth, calling God to Witneſs that His Teſtimony is 
true, It is called a Corporal Oath, becauſe at the ſame Time He 
Toucheth the Scriptures with His Hand. 

Now then let us peruſe the Parts of the Deſcription of Perjury. 

Perjury muſt be * Wilful and Deliberate, not Committed thro” 
Surprize, Inadvertency or Miſtake of the Queſtion, 

It muſt be © Falſe either in Expreſs Words or Intention. For 
Falſhood in Intention may be puniſhed by the Common Lawful, tho 
the Words happen to be true. If One knows not what He Swears, 
it is a Falſe Oath in Him. So that One may ſwear the Truth, and 
yet be perjured. 

f Abſolutely and Directly, not as one Thinks, Believes or Re- 
members, or to the beſt of his Remembrance. For if He Remem- 
bered nothing, He cannot be puniſhed for Perjury. 

In any Judicial Proceedings, * For It it is not in a Judicial Pro- 
ceeding, But in a Private Affair, as in Trading, &c, it is not pu- 
niſhable as Perjury, either by the Common Law or by Statute. 
The Perjury may be Committed, not only in a Court of Record, 
but in any other lawful Court; and in any Matter Judicially De- 
pending there; or in a Court of Equity or Eccleſiaſtical Court. 
And not only in open Court, but before Perſons in the Country 
Authorized by the Court, or before any that have Adminiſtration of 
Juſtice, It may be committed then by taking a Falſe Oath as a Wit- 
neſs in an Anſwer to Queſtions. put in a Court of Law or Equity; 
in an Anſwer as Defendant in a Court of Equity or Spiritual Court 
by making a falſe Affidavit, &c. This is to be underſtood of 4fer- 
tory Oaths, or where ſome Matter of Fact is falſly Affirmed or De- 
nied. Therefore if Promiſſory Oaths of Officers are broken, They 
are not puniſhable as Perjuries; tho' their Offences ought to be pu- 
niſhed with a ſevere Fine, &c. in reſpect of the Breach of their 
Oaths. The Breach of Oath ſhall aggravate the Offence. If One 
calleth Another“ Perjured Man, He ſhall have his Action on the 
Caſe, becauſe it ſhall be intended contrary to His Oath in a Judi- 
cial Proceeding ; not for calling One a For/worn Man, becauſe the 
Forſwearing may be Extrajudicially ; ufiteſs He ſays, That He was 
Forſworn in a Court of Record, - [ | 

I In 
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In a Matter Material to the Iſſue or Point in Queſtion, * For if 3 Inſt. 167. 
it is not of any Conſequence i in the Deciſion of the Cauſe, tho' it is 1 5 * 
a falſe Oath, it is not to be puniſhed as Perjury, there being no ma- 1 Cro. 428, 
now Deſign to be preſumed, But if a falſe Oath is in Circum- 40. 
ſtances, Aggravating or Extenuating the Damages, and the Party 
pretends to give a Particular and Diſtinct Account of the Circum- 
ſtances, and makes them Reaſons of His Remembrance, to ſtrengthen | - 
the Subſtantial Parts of his Evidence or Anſwer, or gains the more 
Credit by ſuch a particular Account of the Circumſtances, He may 
be Guilty of Perjury. (u.) 
When a LA FUL Oath is Adminiſtred by One that hath 


AUTHORITY. * The Oath muſt be Lauful, allow'd by the * 3 Inft. 165, 


Common Law, or ſome Act of Parliament. And it muſt be taken 3 TR 
before one that hath Authority, not before a Perſon acting in a Pri- 2 Roll. Abr. 
vate Capacity, or pretending to have Authority, where he hath none; 257. 
or by one that goes beyond the Authority which was granted. For 
ſuch falſe Oaths cannot amount to Perjury in Law, becauſe ſuch 
Oaths are of no Validity or Force, being Coram non Fudice. Beſides, 
it is a High Contempt to Adminiſter an Oath without Warrant of 
Law, and puniſhable by Fine 906 Impriſonment. [Sce 17 Car. 1. 
chap. 12. 13 Car. 2. chap. 1 
There 1s alſo a Fi Hat (Subornare, © to Prepare underhand) * 3 Inſt. 167. 
of Perjury in the Common Law, which is an Offence in procurin 


One to take a falſe Oath amounting to Perjury. * But if He doth * * Abr. 


not take it, the Perſon who encouraged him to do it, is not guilty 77 43 
of Subornation of Perjury, tho' He 1s puniſhable by Fi ine, Ge. : 
Thus of Per; Jury and Subornation of Per) Jury at Common Lao, 


which may be © puniſhed with Fine, Impriſonment, Pillory, Sc. * 3 Inſt, 163. 


the Offender being ever after incapable to be a Witnels. 
Let us ſee now what is Perjury by Statute-Law, and How Pu- 
niſhed, 


By the 5 Eliz. chap. 9. F any Perſon ſhall Unlawful and Cor- 
ruptly Procure any Witneſs, to commit any Wilful and Corrupt Per- 
Jury, in any Cauſe Depending by any N, x4 Aetion, Bill, Complaint 
or Information concerning Lands, &c. Goods, Debts or Damages in 
any of the King's Courts of Chancery, or in any of His Courts of 
Record, or in any Leet, Antient Demeſne-Court, Hundred Court, 
Court-Baron, or of the Stannary, or Elſewhere, or ſhall unlawfully 
or corruptly procure any Witneſs to teftify in perpetuam Rei memo- 
riam, every ſuch Offender ſhall forfeit 401. And if any ſuch OV 
fender ſo attainted ſhall not have any Lands or Goods to the Value 
F 40 l. He ſpall ſuffer Inpriſonment for Half a Year, and ſtand 
upon the Pillory an Hour, in ſome Market-Town, and ſhall not be 
received as a Wi neſs in any Court of Record, 7. ll ſuch Fudgment be 
Reverſed, &. 

And if. any Perſon, either by 8 or by their own Act, 
hall wilfully = corruptly commit Perjury by their Depoſition in 
any of the Courts above-mentioned, or being examined Ad Perpe- 
tuam Rei Memoriam; then every ſuch Perſon ſhall loſe 20 l. and be 
Impriſoned by the Space of Six Months, and His Oath ſhall not be 
Receiv'd in any Court of Record until the Judgment jhall be Re- 
verſed, And if ſuch Offender ſhall not have Goods or Chattels to the 

Value 
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4 3 Inft. 167. 


3 Bulſt. 147. 
Contra. 


b 3 Inſt. 167. 
1 Cro. 147. 


© 3 Inſt. 166. 


* 5 Rep. 99. 
3 Inſt. 167. 


© 3 Inſt, 164. 


Contra, 2 
Cro. 120. 


f 2 Inſt. 166. 
2 Roll. Abr. 


77. 


© 5 Rep. 99. 
3 Inſt. 167. 


> 3 Inſt. 164. 


Value of 20 l. He fhall be ſet on the Pillory in ſome Market- Place, 

&c. where He ſhall have. both Ears nailed; '&c; The one Moiety of 

the ſaid Forfeitures to the King, the other Moi ety to ſuch Perſons 
as ſhall be Grieved. 

This Act ſhall not extend to any Eccle efiaſtical Court, but ſuch 
Offender ſhall be puniſhed by the Laws uſed in the ſaid Courts ; nor 
fall it reſtrain the Authority of any 45 having ahholute Power 
to puniſh Perjury before the making this A 


Obſerve, that the Fir Part of this Act extends only to the Per- 
ſon that Procures or Suborns, and the Second Part to Him that 
Swears falſly by Subornation, or of His own Accord ; * So that you 
muſt Declare in Certainty within which Clauſe the Defendant was 
perjured. (Q.) 

The Words * Wilfully and Corruptly muſt be expreſly ſet down in 
a Proſecution for Perjury, or Action upon the Statute. 

Falſhood in © Expreſs Words 4s only within this Statute, not 
Falſhood in Knowledge or Intention, which is only puniſhable by 
Common Law. 

As that Part of the Statute, which concerns the Subornation of 
Perjury, extends only to Matters Depending in Suit by Writ, Action, 
Bill, Plaint, or Information in any wiſe concerning Lands, Tene- 
ments and Hereditaments, or Goods, Chattels, Debts or Damages, 
Sc.“ So the Clauſe concerning Perjury itſelf muſt be Reſtrained 
to the ſame meaning. Therefore Subornation of Perjury, or Perju- 
ry upon an Izdiftment, is not within the Statute ; but it is pu- 
niſhable by Indictment at Common Law. Hence it appears that 
Perjury committed ins an Information exhibited by the King's At- 
torney General, or any other, for the King, by any Witneſs pro- 
duced on the Behalf of the King (tho! it is the King's own Witneſs) 
is puniſhable by this Act, or at Law. 

This Statute alſo extends to no other Perjury than that of a 
* Witneſs ; not if a Defendant commits Perjury in His Anſwer in the 
Chancery, Exchequer-Chamber, &c. in an Afidavrit, by Swearing 
the Peace againſt another, &c. [See 29 Car. 2. chap. 5.] but He may 
be puniſhed for that Perjury at Common Law ; which, after all that 
hath been faid, is the ſafeſt Way to projecute for Perjury, or Subor- 


* nation of Perjury. 


No Falſe Oath is within the Meaning of the Statute, that is not 
prejudicial to ſome Perſon in his Cauſe; and gives him a juſt Cauſe 
of Complaint, that He was grieved and moleſted by the Depoſition 
of the Witneſs. 

5 A greater Penalty is inflicted on Subornation of Perjury, than on 
the Perjury it ſelf. For the Author fins more than the Actor. 

As the Act does not extend to any Ecclefiaſtical Court, ſo ſuch 
Offenders may be puniſhed by the Eccleſiaſtical Law by the 3 
of the Act, if the Matter is * Spiritual, and not Temporal; 
They may be proſecuted for falſe n en in an Anſwer 0 or 
Depoſition at Common Law. 


By 


2 
— 


E Plus peccat author quam actor. 5 Rep. 99. 3 loft, 167, 


Wor 
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By the 7 & 8 W. 3. ch. 34. 8 Geo. 1. ch. 6. F any Quaker ſhall 
be lawfully convicted, to have Wilfully, Falſiy and Corruptly made 
His Solemn Affirmation and Declaration allow'd by the Act, He {ball 
incur the ſame Penalty as Perſons Convitt of Wilful Perjury. bi 

[ By 2 Geo. 2. chap. 25. Perſons convicted of Perjury or Suborna- Þ| 
tion, may be tranſported, &c.] 


Perjury is ſo odious, That by the Law of God it is not to be 0 
pardon'd. Deut. xix. 21. | | 

5. Forgery (from Forger, to beat on an Anvil like a Smith) by * Terms of il 
the Common Law is a Fraudulent Making or Altering of a Writing ** Mw v. [| 


to the Prejudice of another Man's Right, whether it be Matter of 8 1 
Record, or any Publick Writing, Deed or Will. : * Abr. | 
5,5 00. 


But if a Man alters a Writing to his own Damage only, it is no 
Offence. 1 Ld. Raym. But on an Indictment at Common Law it 
need not be ſhewn, that the third Party was prejudiced. 1 Ld. Raym. 
737. Nor on Stat. 5 El. infra, quod vide, Faphet Croke's Caſe, 
4 Ges. 2. B. R. | 

By a Publick Writing, I mean a Probate of a Will, Certificate of 
Holy Orders, a Protection from a Member of Parliament, &c. As 
for Writings of an inferior Nature (as private Letters, &c.) The 
Counterfeiting of Them is not properly Forgery. Therefore in ſome 
Caſes it may be more ſafe to proſecute ſuch Offenders for a Miſde- 
meanor as Cheats, For by Reaſon of the Uncertainty of Opinions 
concerning proper Forgeries at Common Law, Indictments are Gene- 
rally brought upon the following Statute, and very few at Common 
Law. But if the Indictment is at Common Law, and the Offender 
is convicted, He may be order'd to ſtand in the Pillory, To pay a 
Fine, and to be Impriſon'd. The Latin Word to Forge is Fal/are 
or Fabricare. [Forging any Voucher, that is not under Seal, is an 


Offenſe at Common Law. Rex v. Ward, Hill. 13 Geo. 1. in B. R.] 


By 23 Geo. 2. chap. 11. In Information or Indifment for Per- 
jury it ſhall be ſufficient to jet forth the Subſtance of the Offence, and 
by what Court, and before whom, the Oath was taken, (averring the 
Court or Perſon to have competent Authority to adminiſter the ſame) 
together with proper Averment to falſify the Matter wherein the Per- 
jury is aſſigned, with ſetting forth any Bill, Anſwer, &c. or any Part of 
a Record, either in Law or Equity, without ſetting forth the Com- 
miſſion or Authority of the Court or Perſon before whom the Perjury 
was committed, 

The like in Subornation of Perjury. 

Fuſtice of Aſive, Niſi Prius or Gaol Delivery, may ( fitting the 
Court or within 24 Hours after) direct any Perſon examined as a Wit- 
neſs upon any Tryal before them to be Proſecuted for Perjury, in Caſe 
there ſhall appear a reaſonable Cauſe, and to aſſign the Party injured, 
or Perſon undertaking the Proſecution, Counſel to do their Duty with- 
out Pee; ſuch Proſecution to be carried on without Payment of any 
Tax, Duty or Fees in Court, or to any Officer ; and the proper Officer 
of the Court ſhall, without Fee, give the Party injured, or Perſon 
undertaking the Proſecution, a Certificate of the ſame being directed, 
with the Names of the Counſel aſſigned ; which Certificate ſhall be 
deemed a ſufficient Proof of ſuch Proſecution having been directed, 
7: n provided 


— 
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provided that ſuch Direction or Certificate ſhall not. be given in Evi- 
dence upon any Tryal to be bad againſt any Perſon upon a Proſecution 
o directed as aforeſaid. | 


I come to ſhew what is Forgery by Statute-Law. 


By the 5 Eliz, chap. 14. Many one alone or with others, ſhall falſly 
Forge or Make, or cauſe to be Forged and Made, or Aſent to the 
Forging or Making of any Writing Sealed, Court-Roll, or Will in 
Writing, to the Intent, That the Freehold, or Inheritance of Lands, 
Freehold or Cotybold, or the Right, Title or Intereſt of any Perſon 
may be Moleſted, Recovered or Charged; or ſhall Pronounce or Pub- 
liſh or ſhew forth in Evidence any ſuch Forged Writing as True, 


knowing the ſame to be Forged; and ſhall be convicted thereof upon 


z 2 Inſt, 162, 
170, 


d ; Inſt. 172. 


e 3 Inſt. 171. 
5 Rep. 50. 


an Action founded upon this Statute, or otherwiſe by Bill in tbe King's 
Bench or Exchequer; He ſball pay to the Party Grieved his Double 
Cofts and Damages, and alſo ſhall be ſet upon the Pillory in ſome open 
Place, and have Both his Ears cut off, his Noſtrils flit, and ſhall 
forfeit to the King the Iſſues and Profits of His Lands and Tenements, 
and ſuffer . Perpetual Impriſonment, &c. | 

If Any One (prout ſupra) /hall Forge, or Make, Cauſe or Aſent to 
be made, Any Charter, Deed or Writing, that one may Claim a Leaſe 
for Years of Lands (not Copybold) or an Annuity, or ſha/l Forge, &c. 
any Obligation or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
charge of any Debt or any Perſonal Demand ; or Publiſh or Give 
in Evidence the fame (Except as In the Statute is Excepted) Lyon 
Convittion as aforeſaid, The Offender ſhall pay Double Coſts and 
Damages to the Party Grieved; and alſo ſhall be ſet upon the Pillory, 
loſe One of his Ears, and ſuffer a Year's Impriſonment ; the ſecond 
Offenſe being Felony without Clergy, 5 

By this Statute all other Statutes made againſt Forgery are Re- 
"To * Make, &c. are Larger Words than to Forge. For one may 
make a Falſe Writing within this Act, tho” it be not Forged in the 
Name of another, nor his Seal or Hand Counterfeited, as by Alter- 
ing a True Deed. The Deed, Charter, or Writing, muſt be Sealed 
(i. e.) There muſt be ſome Impreſſion on the Wax. A Court-Roll 
or Will need not be Srae.. | 

It is Forgery to put more in a Will than is Directed. "NN" 

> This 4& mentions Four Kinds of Offenſes, 1. A Moleſtation of 
a Freehold or Inheritance. 2. A Publication of the /ame to other 
Perſons, by Words or Writing, that it is True, 3. A Moleſtation 
by Claim of a Forged Term for Years, Annuity, or Releafe of De- 
mands Perſonal. 4. A Publication of the ſame knowingly. 

Where there Is a Penalty-in a Bond or Recognizance, the Party 
Grieved by a Forged Releaſe, &c. ſhall Recover Double the Pe- 
nalty, not of the Debt appearing in the Condition. bY, 

© The King may Pardon the Corporal Puniſhment, which Tend- 
eth to Common Example; but the Plaintiff cannot Releaſe it. 
Forging an Aſigument of a Leaſe is not within the Statute ; be- 
cauſe it does not charge the Lands, but only Transfers an Intereſt 
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elf one Jokadwledyes a Statute-Merchant or "FASO in * 2 Roll. Abr. 
the Nature of a Statute-Staple, in the Name of another; Theſe * | 
are Obligations within the Act, for Each of Them hath the Scal of ; Int. 171. 
the Party. But it is othirwiſe of a Statute-Staple, becauſe it hath 

not the Seal of the Party. 

b One Sealeth a Deed for another by his Commandment and Di- d Pult. de 
rection, It is no Forgery. Pace, c. 46. b. 

A Forgery of a Deed of Gift of mere Perſonal Chattels is not 
within the Words of the Statute ; The Words are Obligation, Bill 
e Acquittance, Releaſe, or other Diſcharge. [By 2 Geo. 2. 
chap. 2:5, Revived and made perpetual by Stat. 9 Geo, 2. chap. 18. 

Toe gery is made Capital.] 

; [See Of Forgery, chap. 1. ante, and the 33 H. 8. chap, 1. Con- 
cerning Counterfeit Letters and Falſe Tokens, Cc. 5 Eliz. chap. 7. 
Concerning Setvants with Falſe or Forged Teſtimonials; Sc. 9 S 10 
W. z. chap. 41. Of Perſonating the Wives, Relations or Creditors 
of Scamen, and concerning Forged Letters of Attorney, Bills of Sale, 
Aſfignments and laſt Wills, &c. for the Receipt of the Wages due 
to Scamen. By 12 Geo, 1. chap. 29. If any Perſon convicted of For- 
gery, Perjury, Subornation or Barretry, Practice as an Attorney, 
the Judges ſhall eauſe him to be tranſported.] 

The Quarter-Sefſions have no Authority to take an \ IndiQtment 
of Forgery. 

* Bribery (from 8 To Devour) is ** One in Judicial — 
Place takes any Gift or Reward of any Perſon (who hath Buſineſs be- . 7 
fore him) for Doug his Office, or by Colour of His Office, Except of? 223, 224. 
the King only, unlcks it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ſtrict Senſe, But largely taken, It may 
relate to the Receiving any undue Reward, by any Perſon concerned 
in the Adminiſtration of Publick Juſtice, to Act contrary to his Duty. 
And ſometimes It ſignifies The Taking or Giving a Reward for Pub- 
lick Offices. 

n 4 Judiciul Place, either Eccleſiaſtical or Temporal, This 43 Iſt. 147. 
makes Bribery Different from Extortion; for Extortion may be 
Committed by one That hath a Judicial or Miniſterial Office, | See 
Deut. xvi. 19.] ] 

Takes any Gift, If a Tis refaſes a Gift offered to Him, yet He 
chat Offets the Bribe is e 

ibo hath Buſmeſs before bim. Not only when a Suit dependeth .; ts. 147, 
before him, but alſo when It is by Vertue of his Office, when there 148. 
is no Suit at all. 

Unleſs it be of Meat and Drink. But if it is in Money, Ge. 
though the Bribe be ſmall, yet the Fault is n and Puniſhable. 

[See 20 Ed. 3. chap. 1. and See 12 Rich. 2. chap. 2. 5 & 6 Ed. 6. 
ch.16, 1W.& M. Sefſ. r. chap.21: Concerning the Sale of Offices, 
Sc. and See of Officers, Book 2. chap. 2. See 2 Geo. 2. chap. 24. 
For preventing Bribery in Elections of Members of Parliament.] 

* 7 Offenfe is puniſhable by Fine and Impriſonment ; whether 
in a Judicial or Miniftctial Officer, if we take Bribery | in the largeſt 
Senſe, | 

A Judge's, Sc. Servant way be puniſhed for Receiving aBribe. ' 3 Inſt, 147. 

"© 5 ſixtortion (from! Extorqueo, To wreſt away) is an "unlawful © , 1 4 -b. 
By hs by any Officer, by Colour of his Office, any Money, or 10 "pkg = 
a Tags any 
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« 2 Inſt. 206. 


d rInſt. 368. b. 


© 1 Roll. Abr. 
16. 
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any Valuable Thing, of or from any Man, that is not Due, or more 


than is Due, or before it is due. In a large Senſe it is taken for 
any Oppreſſion by Power or Pretenſe of Right. To take by * Co- 
lour -þ an Office, implies an ill Action; but to Take by Vertue of 
an Office, Implies the Act to be Lawful, * If the Taking is for Expe- 
dition, It is Extortion by Colour of one's Office, Extortion is more 
odious than Robbery, becauſe it carries an Appearance of Truth, 
But if ſuch Reaſonable Fees are taken, as have been Allowed by the 
Courts of Juſtice in ancient Time to inferior Miniſters and Atten- 
dants, It is no Extortion. © A Promiſe to pay Money to an Officer 
for the doing of a Thing, for which the Law will not ſuffer Him to 
take any Thing, is merely void, | 
This Offenſe at Common Law is puniſhable By Fine and Impri- 
ſonment. | f TE 
It is often accompanied with Perjury, in breaking the Oath which 
an Officer takes upon his Admiſſion into his Office. 


By the 25 Ed. 3. Stat, 3. chap. 9. Ordinaries or their Miniſters 
are not to be impeach'd upon Indiftments of General Extbrtion. 

By the 21 H. 8. chap. 5. J1f Ordinaries and Regiſters take more 
than their Due Fees, they ſhall forfeit the Exceſs to the Party 


Grieved, and 101. to the King and the Party Grieved, [See the 


« rInſt.368.b. 44 


2 Inſt. 176, 
209,210,467. 
4 Inſt. 274. 


*1 Mod. 5. 


f 1 Inſt. 368. 
a. & b. 

$ Rep. 36, 37. 
3 Cro. 526. 
Dalt. ch. 10. 


p- 38. 


22 & 23 Car. 2. chap. 23. 9 & 10 VV. z. chap. 41.] 


The 23 H. 6. chap. 10. Concerns the Fees of Sheriffs, Under-She- 
riffs, Bailiffs, Gaolers, &c. [See Weſt. 1. chap. 26. Weſt. 2. chap. 
. 29 Eliz. chap.4. 3 Georg. 1. chap, 15, &c.] * The Statute 
of Weſt. 1. ſtill ſtands in Force. And therefore ſuch like Officers 
cannot take any Thing, but what is Allow'd by Subſequent Acts. 

The 3 Fac. 1. chap, 7. Relates to the Fees of Attorneys, Sollici- 
tors, &c. and it is ſaid, That They are within all the Statutes of 
Extortion. „ 2272 

The 10 & 11}. z. chap. 23. Reſtrains the Fees of the Clerk of 
Aſixe, Clerk of the Peace, &c. See 2 H. 4. chap. 8. and 10. 33 H. 
8. chap. 39. | 

See the 8 & 9 Ann. chap. 19. Concerning Bookſellers and Prin- 
ters ſetting unreaſonable Prices upon Books, c. | 

6. * Barretry (from Barret, a wrangling Suit or Quarrel) is an 
Offenſe at Common Law, and is committed by one that is a Com- 
mon Mover, Exciter, or Maintainer of Suits or Quarrels, either in 
Courts or in the Country. | 

Common Mover. Therefore no One can be a Barretor in reſpect 
of one or Two Acts only. The Indiftment muſt Charge that he is 
Communis Barrectator, a Common Barretor. | 

In Courts, Whether of Record or not. 

Or in the Country, Which may be in Three Manners. 1. In Di- 
ſturbance of the Peace. 2. By ſpreading Falſe Rumours and Calum- 
nies, to Raiſe Diſcord amongſt Neighbours. 3. In Taking or Keeping 
of the Poſſeſſion of Lands in Controverſy by Force, or Subtlety and 
Deceit, and moſt commonly in Suppreſſion of Truth and Right. 

One may be a Barretor by bringing many Groundleſs and Vexa- 


| tious Actions to oppreſs others, as well as by Stirring up others To 


bring Them, | | 32 A 
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pon Indictment, The Proſecutor ought to Give the Defendant 
a Note of the Particular Matters, Which he intends to inſiſt on, 
and Prove againſt him. This may be order'd upon Motion by Rule 
of Court. | agg] | | 
The Punifhment for this Offenſe is Fine and Impriſonment, and 
to be bound to the Good Behaviour. [See the 34 Ed. 3. chap. 1.] 
57. Maintenance (Manutentio, from Manu Tenere, A Taking in * ilnſt. 368. b. 
Hand or Upholding) in General is an Unlawful Upholding of Quar- 2 ft. 212, 
rels againſt Juſtice. It may be Committed in the Country by Taking 2 Rol. Abr. 
or Keeping Poſſeſſion of Lands, Cc. for Others, or By maintaining 115. 
Quarrels or Suits in the Country. This is puniſhable only at the 

Suit of the King. It is Committed in Courts by upholding the Plain- 

tiff or Defendant in a Cauſèe or Suit depending in Court, which no 

way belongs to one, either by aſſiſting the Party by Words, Writing, 


” . 
. 


. 


* 


Countenance or Deed. 
This Maintenance in Court is Threefold. 
1, When one\Maintaineth a Side without any Contract to have 
part of the Thing in Suit; as by aſſiſting one with Money to carry on 
his Canſe, By Endeavouring To Perſwade an Attorney, &c, to ma- 
nage it for him Grutis. But if a Man hath an Iatereſt in the » 2 Roll. Abr. 
Thing in Diſpute, though only a Contingent or Poſſible or Equitable 115, 116, 
Intereſt, He may lawfully Maintain an Action Relating to it. So by 1 Tad. 368. b. 
Reaſon of Conſanguinity or Afinity ſome Acts of this kind are Juſti- 369. a. 
fiable; as alſo by Reaſon of other Relation, Thus the Lord may 2 Inſt. 564. 
maintain the Action of his Tenant with Money in Reſpect of the 
Lands holden of him; a Maſter may go along with his Servant to 
Retain Counſel, and ſtand by him and Aſſiſt him, while his Cauſe 
is Tried, A Servant may ſollicit in his Maſter's Cauſe; but he can- 
not lay out his Money to affiſt his Maſter. One Neighbour may law- 
fully go with another to his Counſel, And one may lawfully, out 
of Charity, give Money to a poor Man, to carry on his Suit, An 
Attorney may lay ont his, own Money in Behalf of his Client, to be 
repaid again, But He cannot carry on a Cauſe for another at His 
own Expenſe, with a Promiſe that he never will expect a Repay- 
ment unleſs he carries the Cauſe, or upon no Purchaſe no Pay. 
A Connſellor or a Sollicitor (Q.) who is no Attorney, cannot lay 
out Money to carry on another Man's Suit. [See the Statutes 
2 Geo. 2. cb. 23, &c. for regulation of Attorneys and Sollicitors,] 
Offenders of this Kind are liable to an © Action of Maintenance at « 2 Inſt. 208, 
the Suit of the Party Grieved, and they may be Indi&ed at Com- 212. 
mon Law as Offenders againſt Publick Juſtice, and may be Fined 4 *. 
and Impriſoned. 1 8 
For Statutes Reſtraining it, See Veſt. 1. or the 3 Ed. 1. chap. 
28. 1 Ed. 3. chap. 14. 20 Ed. 3. chap. 4. 1 Rich 2. chap. 4. 
1 Rich, 2. chap. 9. ; Ge 


By the 32 H. 8. chap. 9. None ſhall Obtain or Buy any Pretended 
Right or Title to Any Land, unleſs the Giver or Seller hath taken 
the Profits thereof” one whole Year next before ſuch Bargain, or Hath 
been in Poſſeſſion of the ſame, or of the Reverſion or Remainder 

1 thereof; 


— — 


. t immiſcere ſe rei ad ſe non pertinenti, 1 Inſt, 368. b. 2 Inſt. 208. 
3 Inſt. 91. 
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* x Cro. 594. 


b 1Inſt, 2 14. a. 


© 2 Inſt. 208. 


4 :Inft. 368. b. 
2 Inſt. 208, 
217, 218. 


Terms of 
the Law, v. 
Embraceor. 

1 Inſt. 369. a. 
Hob. 294. 


1 Sand. 301. 


thereof; upon *Forfeit 7 the Value, of the: ſame Land, to be Divided 
betwixt the King and the Proſecutor, &c. Howbeit, Purchaſing a 
pretended Title by him that 1s already lawfully poſſeſſed of the Thing 
whereunto Title is made, is lawful. 5 
None ſhall unlawfully maintain any Suit or Action concerning 
Lands in any of the King's Courts, or elſewhere, where any Perſon 


ſhall have Authority to Hold a Plea of Lands, &c. Netther- ſhall 


any Perſon unlawfully Retain, for Maintenance of any Suit, any 
Perſon, or Embrace any Jurors, or. Suborn any Witneſſes, to the 
Hindrance of” Juſtice, or Procurement of Perjury, in Pain of Ten 
Pounds, to be Divided betwixt the King and Proſecutor. . 

The Offenders againſt this Ad ſball be proſecuted within @ Near, 
[See for the Expoſition of this Act, 1 Inft.. 369. a. & G.]! 


Maintenance of a Suit in the Spiritual Court is not within the 
Statutes concerning Maintenance, Neither doth any Action lie at 
Common Law. 1 ICTANS ic, 

»The Law will not ſuffer any Thing in Action, Entry or Re- 
entry, to be granted over; that pretended Titles might not be 
Granted to Great Men, to oppreſs the Meaner Sort. : 


2. The Second Species of Maintenance is Champerty, from Cam- 
pus, a Field, and Partitio a Dividing ; becauſe the Parties Agreed to 
Divide the Thing in Diſpute. * Champerty therefore is a Bargain 
with the Plaintiff or Defendant, to have Part of the Land, or any 
Thing out of the Land, or Part of a Debt or other Thing in Suit 
carried on at his own proper Coſt, if He prevails. A Grant made 
to have Part of a Thing in Demand when Recovered, to ſatisfy a 
juſt Debt, &c. is not Champerty. 7 1 

All Champerty is Maintenance, but all Maintenance is not Cham 
perty. But as Maintenance in general is puniſhable by Common Law, 
ſo is Champerty too. | | 

Champerty alſo is particularly Reſtrained by Statutes. See Weſt, 1. 
or 3 Ed. 1, chap. 2 5. Weſt. 2. or 13 Ed, 1. chap. 49. and for the 
Expoſition thereof, 2 In/#. 207, 208, 209, 484, 485, 563, 564. 
Articuli ſuper chartas, or 28 Ed. 1: ch, 11. and 2 Inft, 563. 33 
Ed. 1. Stat. 3. 1 Rich, 2. chap. . 


3. The Third Kind of Maintenance is Embracery. Nowe Em- 
bracery is an Attempt to influence a Juror to appear, or to inſtruct 
a Jury, or any way to incline them to be more favourable to the 
one Side than the other, by Promiſes, Threatnings, Letters, Money, 
Treats, Fc. Whether the Jurors on whom any ſuch Attempt is 
made, give any Verdict or no, or whether the Verdict paſs on his 
Side, ſuch a One is called an Embraceor ; and He is Subject to an 
Action or Indiftment at Common Law, as for other Kinds of unlaw- 
ful Maintenance, The Party Himſelf may Labour a Juror to ap- 
pear, and diſcharge His Conſcience ; but if a Stranger does it, He 
is an Embraceor, Juries may be allowed their Expenſes for Tra- 
velling, &c. by Him that prevails in the Suit. 

All Indire& Practices to procure one's ſelf, or others, to be Sworn 
on the f Tales, in order to ſerve one Side, is puniſhable in like 


Manner, 4. 


For 
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For Statutes that Reſtrain this Offenſe, [See the 5 Ed. 3. chap. 
10. 34 Ed. 3. chap. 8. 38 Ed. 3. chap. 12. and ſee again, the 
32 H. 8. chap. 9. And ſee of the Verdi, Book 4. chap. 4.] 

8. Vexatious Informations upon Penal Statutes are Offenſes a- z Inſt. 191. 
gainſt Publick Juſtice, ſuch Informers being reſtrained by ſeveral 

Statutes, (viz.) by the 18 Eliz. ch. . 29 Eliz. ch, 5, 31 Elix. 

ch. 5. 21 Fac. 1. chap. 4. 4& 5 M. & M. ch. 18. [See Of In- 
formations, Book 4. chap. 5. 

9. A Conſpiracy (ſtrictly taken) is an Agreement betwixt T'wo F. N. B. 
or More, to Appeal or Indict an innocent Man of Felony, Falſly and 2 Ha. 638. 
Maliciouſly, who is accordingly Appealed or Indicted, and after- 3 Inſt 143. 
wards lawfully. Acquitted by Twelve Men, or by Verdict. [See the ꝰRep. 56, 57- 
Definition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the 
Party Grieved hath Two Ways to puniſh the Offenders. 1. By Writ 
of Conſpiracy (which is a Civil Action) at his own Suit, where the 
Judgment ſhall be Fine and Impriſonment, and Damages to the | 
Party. But a General © Action on the Caſe, in the Nature of a Writ ! Roll. Abr. 
of Conſpiracy, doth lie againſt one Perſon, where, if there were : * = 
Two or More joined with Him, a Writ of Conſpiracy would lie ac- 2 Roll. Abr. 
cording to its ſtrict Form, But an Action will not lie for the greateſt J Ce. 50 
Conſpiracy imaginable, if nothing be put in Execution. 1 Td. 134. 
Raym. 378. and ꝙ Co. 57. V. Tones gz. 2 Cro. 130, 

But in ſuch Caſe a Conſpiracy, without further Act, is indictable. > Gro. 16. 
2 Ld. Raym. 1169. Yet an Action of the Caſe will lie for a falſe 9 Rep. 56,57. 
and malicious Accuſation of any Crime, whether Capital or Not CO * 
Capital (even of High Treaſon) tho' the Bill of Indictment is found 
Ignoramus, or tho' it does not go ſo far as an actual Appeal or In- 
dictment; and the ſame Damages may be Recovered in ſuch an 
Action of the Caſe, as in a Writ of Conſpiracy, where the Party is 
lawfully acquitted by Verdict. If one does falſly and maliciouſly 
proſecute another in the Eccleſiaſtical Court, or procure another to 
be arreſted and brought before a Juſtice of the Peace, to be exa- 
mined concerning a Felony or Miſdemeanor, Sc. on purpoſe to vex 
and diſgrace Him, and to put Him to Charge and Trouble, tho' He 
is not indicted for the ſame, yet He may have an Action of the 
Caſe ; in which He need not aver, that He was lawfully acquitted, 
as He ought to do in a Writ of Conſpiracy. But he muſt aver, 
that the Accuſation or Proſecution was * Falſe and Malicious; and 48. P. C. 
it muſt appear that there was no Ground for it, This Action of the 199-8. Abe 
Caſe is more frequently brought. 2. By Indi&ment at the Suit of the 111, 113. 
King. If the Parties are found guilty of the Conſpiracy, the Judg- 
ment is very © Terrible, being called a Villanous Judgment, I ſup- 28 
poſe that there are but few Precedents of ſuch Judgments, therefore 1 

I need not repeat it. | 

But at Common Law one may prefer an Indifment againſt Con- 
ſpirators, tho' they do nothing but Conſpire together, and though no- 
thing is put in Execution. The * Common Law puniſheth the Con- * 9 Rep. 56, 
federacy : But the Confederacy ought to be Declared by ſome Man- J Hol. Abr 
ner of Proſecution ; as by Promiſes to ſtand by one another, Right 7. 
or Wrong ; by entering into Bonds for that Purpoſe, &c. And as 
the Confpiracy ought to be declared by ſome Act, it ought to be 
laid, that the Matter of the Confederacy was Falſe, and the Con- 

ſpiracy 
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708. 

1 Roll. Abr. 
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R Malicious, and muſt be made out to be ſo bs the Ionocency 
of the Party, and Purpoſe of the Conſpirators. 

But if the Defendants can ſhew any Foundation ot probable Cauſe 
of Suſpicion, they ſhall be Diſcharged. The Confederacy ought 
alſo to be Voluntary out of Court; for if upon Trial it doth. appear, 
that the Proſecution was ordered in a Courſe of Juſtice, as that the 
Witneſſes were forced to appear, &c. There ought to be no Puniſh- 
ment, If the Defendants acted only as * Zurors in a Criminal Mat- 
ter, or as Judges in open Court, There is no Ground for Proſecu- 
tion, Judges of Courts of Record are exempted from all Proſe- 
cutions L ven as Judges, except in the Parliament, [But lee 


+ the Habeas Corpus Act, 31 Car. 2. chap. 2. F. 12.] 


A Bare Conſpiracy will not maintain a J/rit of Conſpiracy at 
the Suit of the Party Grieved, becauſe he is not damaged by it; 
though it is a Ground for an Indiftment. 

One Perſon alone cannot be Indicted for a Conſpiracy ; © ſo that 
if all the Defendants are Acquitted but One, that One muſt be Ac- 


quitted too: Otherwiſe in an Action of the Caſe. Huſband and 


Wife are but one Perſon, and therefore they cannot be indicted for 
a Conſpiracy. 

See the 4 Ed. 3. chop. 11.] ; 

The Puniſhment upon ſuch an Indictment is Fine and Impriſon- 
ment. 

10. Officers entruſted with a particular Adminiſtration of Juſtice, 
(as Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, 
Conſtables, Overſeers of the Poor, Surveyors of the Highways, Ge.) 
neglecting any Part of their Duty, may be Fined and Impriſoned. 


Theſe are Offenſes in reſpect of Publick Fuſtice. 
2. Of Offenſes againſt the Publick Peace. 


Before I come to the ſeveral Kinds of Offenſes againſt the Publick 
Peace, it may not be improper to ſhew how the Breach of the 
Publick Peace may be prevented. This may be Done, 1, By Secu- 
rity for keeping the Peace. 2. By Scurity for the Good Behawour. 
For Thoſe who are of ill Fame, or do any Thing tending to the 
Breach of the Peace, or of their Good Behaviour, may be required 


to enter into a Recognizance, with Sureties or without Them, ac- 


4 Dalt. ch. 
116. p. 263, 
Pulton 18, 
&c. 


* Dalt. ch. 


117. p. 267, 
268, 269. 


cording to the Diſcretion of the Judge or Juſtice, to keep the Peace, 

or to be of Good Behaviour. Therefore, | 
* 1, A Surety for the Peace is the Acknowledging of a Recogni- 

zance (or Bond) to the King, taken by a Competent Judge of Re- 


cord, for the Keeping of the Peace. 


A Juſtice of Peace may Demand it ex Officio, according to His 
Diſcretion, where He ſees Cauſe, or at the Requeſt of any Subject 
or Perſon under the King's Protection. His Warrant alſo may be 
Granted when He is Commanded to do it by Writ of Supplicavit out 
of Chancery or the King's Bench, Here the Juſtice is to Act as a 
Miniſter, and muſt make a Return to the Writ under His Hand and 
Seal. But this Writ is ſeldom made uſe of. It may be Granted 

* Againſt any Perſon whatſoever, under the Degree of Nobility, 
whether He be a Magi/trate, even againſt a Fellow-Juſtice of the 


Peace, or a Private Ferſon, under Age, or of Full Age. Complaint 
I ought 
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ought; toy he, mmade- againſt a Peer, Puęheſ Counteſs, or Baroneſs, 
in, the Court of Chancery or King's Bench; and they may be bound 
there /to keep the Peace. The Warrant of the Juſtice to keep the 
Peace may be Granted againſt Infants, Feme Coverts, againſt the 
Wife at the Requeſt of the Huſband, againſt the Huſband at the 
Requeſt of the Wife. 5 F200 t 
But Eccleſiaſtical Perſons that are performing Divine Service in 
the Church, | Church-yard, or other Place dedicated to God, may not 
be Arreſted. If Surety of the Peace is demanded againſt a Juror 
at the Seſſions, it is Grantable, after the Seſſions is ended. Surety 
ſhall not be Granted. againſt a Nen Campos, Nor to Him upon His 
Requeſt; otherwiſe concerning a Lunatick that has ſometimes Lucid 
Intervals. The Surety of the Peace may be granted to or againſt 
One Attainted of Treaſon or Felony ; and, in a Word, * againſt all - pat. ch. 
Perſons that are ſuſpected to break the Peace, or that do break the 116. p. 2634 
Peace by Affrays, Allaults,' Battery, Wounding, Hot Words in the 255. 
Preſence of a Juſtice, Fighting, Quarrelling, Threatning to Beat or 
Kill another, or to Burn His Houſe, Barretors, Rioters, Sc. and in 
all Caſes where there is a preſent Danger, or Fear of Future Dan= 
ger, Now Security for the Peace being given to the King by Re- » Dalt. ch. 
cognizance, with Sureties or without, in a Penalty of a Sum of Mo- 119. Pp. 275. 
ney, according to the Nature of the Caſe; Then if the Peace is : Daft. is 
broken afterwards by ſuch Act, before the Recognizance is Releaſed 121. p. 281, 
or Diſcharged, as by Affray, Aſſault, Battery, &c. The Recogni- ry 
zance being brought to the next Seſſions, of Peace by the Juſtice, [See x 
3 H. 7. chap. 1.) * the Juſtices in Seſſions may certify the Recdgni« «Dat. ch. 
zance, with the Cauſe of the Forfeiture into the Chancery, King's 11, P. 277: 
Bench or Exchequer, from whence Proceſs of Scire Facias ſhall go __ 
out againſt the Party. | | 

The Ad, that (hall amount to a Forfeiture of ſuch Recogni- - Date. ch. 
zance, "muſt be intended or done to the Perſon, or to the Terror of 121. P. 285, 
the People; not to One's Lands or Goods. For tho' theſe may be 4500 FN 
Breaches of the Peace, yet They ate not within the Meaning of the 18: 
Recognizance. K | 
2. * Surety for the Good Behaviour or Good Abearing is Granted, * Dult. ch. 
Taken, &c. as Surety for the Peace; and by ſome Opinions it differ- 2 
eth little or nothing from it. But the Party bound to che Good Be- 181. ks 
haviour. may ſooner fall into. the Danger of forfeiting his Recogni- 
zance. Surety for the Good Behaviour doth include Surety for the 
Peace. For Surety of the Good Behaviour conſiſteth chiefly in this, 
That One ſhall demean Himſelf quietly, doing nothing that ſhall be 
the Cauſe of the: Breach of the Peace, or of putting the People in 
Fear or Trouble. 


1 
* 


By the 34 Ed. 3. chap. 1. Juſtices of the Peace are impowwer'd 
to Arreſt and Cbaſtiſe Rioters, Barretors, and to cauſe them to be 
Tmpriſened and Puniſhed, and to take of all Perſons, that be not 
of Good Fame, ſufficient Surety for their Good Behaviour towards 
the King and His People. See the Expoſition of this Act, 4 Inft. 181.] 


"Juſtices of the Peace have alſo this Power by their Commiſſion. 
One may be bound to his Good Behaviour for a ſcandalous way s Dalt ch. 


— 


of Living, as for keeping Houſes ſuſpected to be Houſes of Bawdry, > P- 292, 
| 5 X for . 78. 
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bor Haonting ſuch Houſes, or Taverns, Alchouſes, Gaming- Houſes, 
Sc. for ſpeaking Words of Contempt of i Joſtice of Peace, abnfing 
His Warrant. It is ſaid that the Statute does not extend to Mishe- 
* 4 Int. 181. haviours that do not Relate to the * Publiek Peace. Certainly it 
v Dalt. ch. ought not to be Demanded for calling one Rogue, Knave, Fool, 
1 42 Drunkard, Bankrupt, Cc. But it is generally allowed, that the Jas 
'7*  ftice hath a Diſcretionary Power, to take Surety of all Thoſe that 
© Dalt, ch. are ſuſpected to be Dangerous, Quarrelſome or Scandalons; © and 
+ F. 293, of Night-walkers, Eaves-droppers, Common Drunkards, Emo! 
* Whoremongers, Putative Fathers of Baſtard Children, Common 
| Whores, Of thoſe that Live idly and Fare well, having nothing to 
live upon, of Cheats or Libellers, of thoſe that take Gates off of 
the Hinges, or caſt them into Ditches, Te. 
« Datt. ch. One Juſtice alone out of Seſfions may Demand this Security, 
123. p. 191. eithet by his own Diſcretion, or upon the Complaint of Others: 
And may commit the Perſon to Gael, if he refuſes to be bound. He 
is alſo empowered” to bind ſeveral Offenders to the Good Behaviour 
by ſeveral Statutes, as well as by the Common Daw, [Sce Du ch. 
224. pag. 29 5.0 
If one enters into Recognizancs for His Good Beheviow?: He may 
* Daft, ch; Forfeit His Rec ognizunce by being Drunk, (Q.) By going atmed 
11 4 in an unuſual Manner, and abeve His Degree, uſing Threatning 
16r. Words, f immediately tending or inciting to the Breach of the Peace; 
' 3 Cro. 498, as to Threaten to Beat one, Challenge one to Fight; or by doing 
4 0. 181. any other Thing, which ſhall immediately tend t the Breach of 
the Peace, or — he People in Fear, although there be no Actual 
Breach of the Peace; Not for Abaſive Lasgbege, as calling one 
Lyer, Rogue, Raſcal, Cc. (for this is only a Motive or Diſtant 
Provocation to the Breach of the Peace) nor for a Treſpaſs on Land. 
It muſt Relate to the Perſon of a Man. 
a Dalt. ch. The Surety of the Peace or Good Behaviour may be = Releaſed, 
124. P. 296, either by the Juſtice himſelf that took it, or by the Party upon 
"oy whole Complaint it was Granted. [A.] 
[See 21 Fac. 1. chap. 8. To prevent Abuſes in Procuring Proceſs 
and Super/edeas of the Peace and Good Behaviour out of his Ma- 
jeſty's Courts at Weftminfler, By forbidding Them to be Granted 
but upon Motion in open Court, &c.] - 
Having now ſhewn How Breaches of the Peat may be in a great 
Meaſure Prevented ; I come now to ſpeak of A#ual Diſturbances of 
the Publick Peace, and How they may be puniſhed, when Com- 
mitted, 
Offenſes againſt the Publick Peace are Afaults, Batteries, Af- 
frays, Taking away Maidens, Kidnapping, Forcible Entries and 
Forcible Detainers, Unlawful Aſſemblies, Routs, Riots, Riding or- 
Got "g Armed, Libels, Falſe and Slanderous Tales, Falſe Prophecies. 
> Finch, ch.g. ' I. An“ Aſault (Aſultus, Inſultus,) is an Attempt or Offer to Do 
age a Han to One's Perſon ; as by an Offer to Strike One, holding up 
* the Fiſt in a Threatning Manner, or by Preſenting a Piſtol towards 
balt. 4.2 and near one, tho' no Hurt actually Done. Words cannot amount 
Fall. Abr. to an Aſſault, tho' there are ſome Opinions to the Contrary. 
1 05 The Offender i is liable to an Aclion, at the Suit of the Party Aſ- 
faulted, for Damages, &c. and to an Indictment, upon * 
all 


— - 2 — ————ͤͤů—H—ͤñ ——— 2 ——— —— — = 


2 


CHap. 3. Laws of England. 


ſhall be Fined, and Impriſoned *ill paid; [See the 5 & 6 Ed. 6. 


. 


Perfon of another in a Rude or Angry Manner; as by Striking, put 3. f. 


Puſhing, Joſtling, Catching by the Arm, Fillipping upon the Noſe, Dalt ch. 121. 


Manner as an Aſſault. If the Huſband and Wife bring an Action of = Init. 236. 
Battery for the Beating of Himſelf and his Wife, the Writ ſhall 
abate, becauſe the Wife cannot join for the Battery of the Huſband, 
and the Huſband cannot have Judgment alone, becauſe his Wife is 
Joined with him in the Original. And ſo it is in like Caſes. 

A Man may Fuftify the Beating of another, who firſt Aſſaults 
Him, in his own Defenſe, by a Special Pleading in an Action, De 
Sen Aſſault Demeſne, or that the Battery was occaſioned by his own 
Aſſault; or he may give That in Evidence upon Not Guilty to an 
Indictment. And the Record of the Conviction of the Party by! Terms of 
Indictment may ſerve afterwards for Evidence in the Action of Treſ- 3 3 
paſs for the ſame Aſſault and Battery. [SZ.] [See of a Confeſſion * 
— 1 Et Of 4 Behaviour of a Criminal on his Arraignment, 
. DOOR 4. chap. 5. | 7 
One may alſo Juſtify the Beating of another, who Aſſaults his * Terms of 
Wife, Father or Mother, or his Child or Servant; and ſo on the Q* 12% 
Contrary, The Wife, Father, Mother, Child, Servant may Juſtify 2 Roll. Abr 
a Beating, where thoſe, that are ſo nearly related to them, are Af- 54% 547. 
faulted. Alſo the Law doth allow a Man, to beat another in the Bit mg 
neceſſary Defenſe of his Goods; but If he kills Him, It is Felony, p. 283, 284, 
Thus one may beat another in Defenſe of his Poſſeſſion of his Eſtate, E 8 
if upon a Diſturbance one pretends to Aſſault or Beat him. Thoſe Fil 
that Have a Natural or Civil Authority over others, may Chaſtiſe 
them for they Offenſes. And therefore a Huſband may correct his 
Wife, a Parent may Juſtify the Chaſtifing of his Child within Age 
with Moderation; A Maſter his Servant or Apprentice, [See 33 H. 8. 
chap. 12.) A Schoolmaſter his Scholars, A Gaoler or his Servant, 
His unruly Priſoners, An Officer thoſe that Reſiſt his Arreſt, So one 
may Chaſtiſe his Kinſman that is Mad, Chain him up and Beat him 
with Rods, to keep him from doing Hurt. 

If the Life of any one is in Danger by Beating, or otherwiſe, 
Any Perſon may beat him that offereth the Violence, to make him 

let. 

See the 5 H. 4. ch. 6. For the Penalty for Aſſaulting of a Servant 
of a Knight or Burgeſs in Parliament. The 11 H. 6. ch. 11. For 
the Puniſhment of thoſe as do make an Aſſault upon any that come 
to Parliament, or to the King's Council. The g Ann. ch. 16. con- 
cerning an Aſſault on a Privy Counſellor in the Execution of his Of- 
fice. O Arn. chap. 14. concerning an Afault, Beating or challeng- 
ing to Fight, upon Account of Money won by Gaming. 6 George 1. 
ch. 21.4. 24. For the Puniſhment of Aſſaulting, Beating or Wound- 
ing an Officer of the Cuſtoms in the Execution of his Office, &c. 

2 x 6 George 
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6 George 1. 5 23. F. 11. For Aſſaulting any Perſon in the Streets 


or Highways with Intent to Tear his Cloaths, &c. 
Aſſuult and Battery are often contounded, though i in Law Diſtinct 


Offenſes ; for in Treſpaſs for Aſſault and Battery, One may be found 
Guilty of the Aſſault and not Guilty of the Battery. [See of May- 
hem, chap. 1. ante. 


By the 5 & 6 Ed. 6. chap. 4. None ſhall a any Chiding Words 
in 4 Church, or Church-yard, in pain of. Suſpenſion of a Layman 
ab Ingreſſu Eccleſiæ, and of a Cler from the Miniſtration of His 
Otfice. He that ſhall Sinite or lay violent Hands there upon any 
Other, is thereby Excommunicated ipſo facto. He that is convicted 
of striking with a Weapon in any Church or Church-yard, or ſhall 
draw any Weapon there, with Intent to ſtrike Another with the ſame 
Weapon, by Verdi, Confeſſion, cr Two Lawful Witneſſes, ſhall by 
Judgment of Fuſtices, &c. have one of his Ears cut ef, &c. and 


ſhall ſtand Excommunicate ipſo facto. 


* 1 Saund. 13, * Church-wardens, &c. who whip or ſtrike Boys for playing in the 
1 Church, or pull off the Hats of Thoſe who fit there with their Hats 
1 Sid. 301. 
on, or gently lay their Hands on one that is Excommunicated, to 
Turn Him out of the Church, are not within the Statute. 


> 3 Inſt. 258. 3. An Afﬀray (from Afrayer, to Terrify) is a Fighting of Two 
Dal. ch. 8. or More to the Terror of the King's Subjects. There muſt be a 


p. 3 | bh 
I. Ec. 135, Stroke Given, or offered, or a Weapon Drawn. If the Stroke is 


136. offered on one Side only, or in a Private Place out of the Hearing 
of Any, it is an Aſſault, tho' Aſſault and Affray are ſometimes 
Confounded. | _ 


A Menace to Beat or Kill is no Aﬀray. To Challenge Another 
Either by Word or Letter to Fight a Duel, or to be a Meſſenger 
of ſuch a Chatlenge, is an High Offenſe, and the Combat, though 
no Blood is Drawn, is an Aﬀray. Any Private Perſon who ſees 
others Fighting, may lawfully part them 'till the Heat is Over, and 
Deliver them to the Conſtable ; and the Law doth encourage Him 
to it. For if He receives any Harm by the Affrayers, He is allow'd 
His Remedy by Action againſt Them, + And if any private Perſon is 
commanded by the Sheriff, Juſtice of the Peace, Conſtable, &c. to 
aſſiſt in parting the Aﬀeayers, and He Refuſes or Neglects to do it, 
He is puniſhable by Fine and Impriſonment. And ſo is the Con- 
able, or other Conſervator of the Peace, if They neglect their Duty. 
[See Of Conſtables, Book 1. chap. 7.] 
All Affrays are puniſhable by Fine and Impriſonment. 


« 3 Inſt. 62. 4. © The Taking away Maidens or Women Children under the 
Age of ſixteen Years without Conſent of their Parents, is againſt the 


Publick Peace. Therefore, 


+ Qui non prohibet, cum prohibere potęſt, in culpa eſt. 3 Inſt. 158. 
Idem eft facere, et nolle prohibere, cum poſſit. Ibid. 

Qui non prohibet quod prohibere potęſt, entire videtur. 2 Init, 305 . 
Qui nm obſſtat, 18 2bflare poteſt, facere videtur. 2 Inſt, 146. 
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By tht 4 & 5 Ph. & M. chap. 8. None ſhall take away or Cauſe 
to be Taken away, any Maid or Woman Child unmarried within the 
Age of Sixteen Years (though it be not againſt ber Will) without 
' Conſent of the Father or Mother of fuch Maid, or of ſuch Perſon ap- 
pdinted to be Governor or Guardian by the Father in His Life- 
Time, or by Will after his Death, upon Penalty of Two Years 
Impriſonment. And if any ſucb Maid is Defloured or Married 
againſt the Will of the Father, if He 15 Living, or againſt the Will 
of the Mother, having the Cuſtody of ſuch Maiden, if the Father is 
Dead, The Offender ſhall ſuffer Five Years Impriſonment. © 

And if any ſuch Child above the Age of twelve Years, and under 
the Age of Sixteen, do Conſent to ſuch Marriage, The next of Kin 
of the ſaid Woman Child, to whom the Inheritance ſhould deſcend or 
come after the Deceaſe of the ſaid Woman Child, ſhall from the Time 
of fuch Aſſent or Agreement enjoy all ſuch Lands, &c. as the ſaid 
Woman Child had in Poſſeſſion, Reverſion or Remainder, at the 
Time of the Aſſent, during the Life of ſuch Woman Child. 

Provided this Af ſhall not be Prejudicial to any Cuftom concern- 

ing Orphans in London, or other City, &c. e 


It is required Here, that the Maid ſhould have Lands or Goods, 
Sc. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage or 
Defilement of Women of Eſtate. [See Tit. Felony, chap. 1. ante. 
3 Fac. 1. chap. 5. §. 13. Concerning Forfeiture for a Popiſh Mar- 
riage. 

- * Kidnapping is a ſtealing away of a Man, Woman or Child. *Raym. 474: 
It is an Offenſe at Common Law, and puniſhable by Fine, Pillory, 


Se. 


By the 11 & 12 W. 3. ch. 7. If a Maſter of a Merchant Shi, 
&c. ſhall during His being Abroad, Force any Man Aſbore, and 
a0 fully leave Him behind, &c. He ſhall ſuffer Three Months In- 
priſonment. | See 4 George 1. chap. 11, Concerning Tranſportation 
upon Contract, &c.] 


6. A Porcible * Entry is, when One or more Perſons furniſhed Did 
with unuſual Weapons, do violently enter the Houſe or Land of 126. p. 299, 
another, or do uſe Violent and Treatning Words to the Terror of i p "WL 

, Bagh : | oft 
another, and by that Means gain the Poſſeſſion; or if one or more 1 Inſt. 257; b. 
do enter Peaceably, and then Forcibly put another out of His Poſ- 


ſeſſion, &c. 5 
A Forcible © Detainer is, when One or More have Enter'd peace- *© Dalt. ch. 


ably, and Detain the Poſſeſſion with Force, with Arms, or with an 126. p. 300. 
unuſual Number of People, or with Threatnings to Defend it, &c. If p. c. 139: 

This was no Crime at Common Law where one had a Title, and 1 Inſt. 257. b. 
Entry was Lawful. But now This is made an Offenſe by Statutes. 


For, 

By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Tene- 
ments, but where Entry 1s Given by Law, and in a peaceable Man- 
ner, upon pain of Impriſonment and -Ranſom at the King's Will, 


5 N * Here 


L * 
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« Dalt. ch. Here was no Remedy but upon a General Enquiry in the Quar- 
126. P. 297. ter- Seſſions, or by Indictment or Action. Therefore, | 


By the 15 Rich. 2. chap. 2. When a Furcible Entry is made into 
Lands, Beneſices or Offices of the Church, One or More Fuſtices of 
the Peace, taking ſufficient Power, and Going to the Place ſo kept 
by Force, and finding any that hold fuch Places Forcibly, may Com- 
mit the Offender to the next Gaol, there to Remain Convi by the 
Record of the Fuſtice, &c. till He hath made Fine and Ranſom to 
the King. And all People of the County ſhall be aſſiſting to the Ju- 
flice, to Arreſt ſuch Offender, upon Pain of Pine and Impriſon- 
ment, | 


The ſame Juſtice may aſſeſs the Fine for this Offenſe. 

But neither of theſe Statutes extended to Thoſe that enter'd 
Peaceably and Detained with Force, nor gave any Remedy if the 
Parties, who made the Entry with Force, Removed before the 
Coming of the Juſtices ; nor did they give the Juſtices any Power 
to Reſtore the Party ejected; nor ordain'd any Penalty againſt the 
Sheriff, if He did not obey the Precepts of the Juſtices, in the Exe- 
cution of the ſaid Statutes, Wherefore, 


By the 8 H. 6. chap, 9. Upon Complaint made to the Fuſtices, or 
One of them, of a Forcible Entry or Detainer, .by the Party grieved, 
They or One of Them ſhall cauſe the Statute of the 1 5 Rich. 2. ch. 2. 
to be duly Executed at the Coſis of the Party 3 

And when Complaint is made of any ſuch Entry or Detainer to 
any Juſtice or Fuſtices, He or They, by Warrant or Precept, ſhall 
Command the Sheriff, to Summon a ſufficient Jury, to enquire of the 
Force Committed. And upon Force found, The Fuſtice or Fuſtices 
ſhall cauſe the Lands, &c. to be Re-ſeiſed, and ſhall put the Party 
Diſſeiſed in Poſſeſſion, in the Abſence as well as Preſence of the 
Party Offending. | | 


d Dale. ch. W Juſtices are to Reſtore the Poſſeſſion, and not to enquire 
130. P 312. jnto the Title of either of the Parties. | 


Provided that this Statute ſhall not Endamage any, where They 
or Their Anceſtors have continued their Poſſeſſions of the ſame for 
Three Years. ih a0 # | | 


*H.P.C. 139. © But if the Diſſeiſee within the Three Years makes Lawful 
Claim, This is an Interruption of His Poſſeſſion. 


By the 31 Eliz. chap. 11. There ſhall- be no Reſtitution: upon an 
Indictment of Forcible Entry or Foroible Detainer, where. the De- 
fendant hath been in quiet Poſſeſſion for Three whole Years together 
next before the Day of ſuch Indictment ſo found, and his Eftate 
therein not Ended; which the Party Indicted may Alledge for ſtay 
of - Reſtitution ; and Reſtitution is to ſtay, till that be tried, if the 
I other will Traverſe the-ſame, &c. 

5.40 By the 21 Jac. 1. chap. 15. Upon Forcible Entry or Detainer, A 
11 5 Juſtice, &c, hath Power, upon Indictment found, to give Reſtitu- 


1 Fon 
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tion of Poſſeſſion to Tenants for Tant. By Elegit, Statute- Merchant 
or Staple, Tenant by Copy of Court-Roll, as well as to Thoſe that 
claim Freehold or Inheritance, | 


So that now a compleat Remedy is given againſt Thoſe who * Dalt. ch. 
Enter with Force, and continue the Poſſeſſion peaceably ; againſt 25 P. 298. 
Thoſe who enter peaceably, and detain or hold out with Force; and 
againſt Thoſe who both enter by Force, and detain by Force. 

The Indictment muſt ſet forth, That the Entry was * Manu Forts. * 1 Cro. 461; 
Thoſe are peculiar Words for this Offenſe, to diſtinguiſh it from all 5 9 1 22 
other Treſpaſſes Vi et Armis. There are many Niceties to be Ob- 
ſerv'd in drawing the Indictment. [See Hawkins's Pleas of the 
Crown, Book 1. chap. 64..] 

To remove a Force out of a Pariſh-Church, or Parſonage-Houſe, 

There is another Remedy by a Writ © De Vi Laicd Removendd. F. N. B. 54, 
[See of Writs, Book 4. chap. 4.] 55. 

There is a Force implied in Law, as in every Treſpaſs, Vi et 
Armis, Ge. ‚ 

7. An Unlawful Aſſembly is, where Three or More Aſſemble * z Init. 156, 
Themſelves together, to do an Unlawful Act, and Part without py 137. 

f b ; alt. ch. 135, 
doing the ſame, or without making any Motion towards the Exe- 136. p. 320, 
cution of it. The meeting only to do an unlawful Act is puniſh- 321. 
able. If there was no ill Intent, and the Meeting was for Sport 
and Merriment, it is not puniſhable. 

One for Safeguard of His Houſe, and for the Defenſe of the Poſ- * Dalt. ch. 
ſeſſion thereof, may Aſſemble His Friends againſt thoſe that threaten f 5. P: 335: 
to make an unlawful Entry into it; but He cannot Aſſemble His; Rep. 3 
Friends for the Defenſe of His Perſon, againſt thoſe that threaten 
to beat Him, while He is out of His Houle. 

8. A * Rout (Rout, Turba) is when Three or More do any un- z Inſt. 176. 
lawful Act upon a Common Quarrel ; as when the Inhabitants of a Pult. 25: 
Town break down Incloſures, pretending to have Right of Com- 
mon or a Way there. 5 But Others ſay, that a Rout is, where Three ; Dat ch. 
or More have met to do an Unlawful Act, and have moved for- 136. p. 321. 
ward in Order to do it, but part without doing it. This is puniſh- 
able tho” the Act is not Executed. The firſt Deſcription of a Rout 
agrees almoſt with the Notion of a Riot. For, 

9. Al Riot (from Rioter, Rixari) is where Three Perſons at z Ing. 176. 

leaſt do an Unlawful Act, of a Private Nature, with Force; as when H. P. C. 137. 
They Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or De- 
ſtroy His Corn, Graſs, or other Profit, enter or take Poſſeſſion of 
Land, &c. All who are concerned therein are Rioters. And if one 
ſeeing others engaged in a Riot, do aſſiſt them therein, He is as 
much a Rioter, as if he had firſt Aſſembled with them for that 
Intent. | | 

In every Riot there muſt be ſome Intention of Force or Violence. 

i Therefore Aſſemblies for Wreſtling, Playing at Cudgels, Cards i Dat. ch. 

and Dice, Drinking, Dancing, Sc. are not Riots. And this Force 136. p. 322. 

muſt Relate to ſome Private Quarrel only. For if the Intention of 

ſuch Aſſemblies is to Redreſs * Publick Grievances, and ſuch Inten- « ; Inſt. 9, 10. 
tion 


WE 


rc 


2 — — _—_ - 
© — 4 _ 
_— 2 — — * - 
OS 
wa — T — — PIR 15 — — = — - 
ä : " 


re TR ̃— b! 


— + — e 6 RS * % 4 1 1 _ * 
S ·˙ AA · A ITE "Tee nt 
— —— — — — 2 A. 
1 — 5 bo 


> Multttudinem decem faciunt, (Qu.) 1 luſt. 257. a. 


An Inſtitute of the Book III. 
tion is Executed, This is Levying War againſt the King, and 
amounts to High Treaſon. [See Of High Treaſon, ante. 
« Dalt. ch. In Riots, Routs and-Unlawful Aſſemblies, * we muſt Conſider the 
136, 138. Number of the Perſons, which muſt be Three at leaſt ; The Intent 
5 * "Ry and Purpoſe of their Meeting, which muſt be to do ſome Unlawful 
2 Id. Raym. Act with Violence or Force, and muſt not be a falling out upon a 
* ſudden Quarrel after a Lawful Meeting; The Lawfulneſs or Unlau- 
fulneſs of the Act; The Manner and Circumſtances of Doing it; for 
the Manner of doing a Lawful Thing may make it Unlawful ; as if 
a Nuſance is removed in a Violent and Tumultuous Manner, &c. 
Buy the Common Law Offenſes of this Nature are puniſhable by 
Fine and Impriſonment, and, if Enormous, by Pillory. 
»3Cro. 252. If a Mayor and Aldermen, c. are Guilty of a Riot, They are 
Dalt. ch. 32. puniſhable only in their Natural Capacities. Yet the Liberties of 
. Corporations Have been Seiſed, or the Corporation Fined, where the 
p- 326. Governours have Countenanced a Dangerous Riot within their Pre- 
cincts. [See Of Corporations, Book 1. chap. 8.] 
© Dale. hk Women are puniſhable as Rioters, but Infants under the Age 
139. P. 325. of Fourteen are not puniſhable. 


Theſe Offenſes are alſo puniſhable by Statute. For, 


By the 34 Ed. 3. chap. 1. The Fuftices of the Peace have Power 
to Reſtrain Offenders, Rioters, &c. and to Arreſt and Chaſtiſe them 
according to their Offenſe ; and to cauſe Them to be Impriſon'd, and 
duly Puniſhed. 3 

By the 27 Rich. 2. chap. 8. As ſoon as the Sheriff and Other the 
King's Miniſter (hall Hear of a Riot, Rout, or other Aſſembly 
Againſt the Peace, They, with the Power of the County, ſhall appre- 
hend ſuch Offenders, and put them in Priſon, until delivered by 
Law. 

By the 13 Hf. 4. chap. 7. Two Juſtices of the Peace, dwelling near 
the Place, where ſuch Offenſes ſhall be Committed, together with the 
Sheriff or Under-Sheriff, ſhall, by the Power of the County (if need 
be) ſuppreſs Riots, Routs and Unlawful Aſſemblies, Arreſt the Of 
fenders, and Record what ſhall be done; by which Record the Of 
fenders ſhall ſtand Convitt, as by the Statute of the 15 Rich. 2. 
chap. 2. in Caſe of forcible Entries. And if the Offenders are de- 
parted, the ſaid Fuſtices, &c. ſhall, within a Month after, make 
Enquiry thereof, and Hear and Determine the ſame, in Pain of 
1001, [See the Statute at large.] | 


When a Riot is ſuppreſſed by the Juſtices together with the Sheriff, 
and they convict the Rioters by a Record of the Force upon their 
proper View, the Sheriff ought to be Party to ſuch Inquiſition ; and 
ſo he ought by Stat. 19 H. 7. chap. 13. But if the Rioters diſperſe 
of themſelves, and after they are parted, an Inquiſition is made of it 
by two Juſtices of Peace; there is no need that it appear by the In- 
quiſition that the Sheriff was Party to the Inquiry ; becauſe the Ju- 
ſtices may make the Inquiſition without him. 1 Ld. Raym. 215. 

„Dult ch. 833. Theſe Statutes are to be underſtood to ſpeak of Great and No- 
p. 201, torious Riots, in the Nature of Inſurrections and Rebellions, The 
Juſtices by their Commiſſion may enquire of ſmall Riots at any 
Time afterwards, 

4 | The 
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The Record of the Riot within the View of the Juſtices, by whom 


it is Recorded, is ſuch a Conviction, as cannot be * Traverſed, the Dalt. ch. 82. 
Parties being concluded thereby. Vet the Parties may take Advan- P. 99 209. 


tage of the Inſufficiency of the Record, and except againſt it, if the 
Juſtices have not purſued the Statute, Gr. 


It is ſaid, that the Offenders, being arreſted by the ſaid Juſtices, v Dalt. ch. 82: 
and convicted upon the Record of their Offenſe in their Preſence, p. 199, 200, 
ought to be ſent immediately to Gaol, till They pay the Fine Aſſeſ- 2 202. 


ſed by the ſame Juſtices, who drew up the Record; which Fine ſhall 
be Eſtreated into the Exchequer to the King's Uſe; or elſe the Juſti- 
ces may Record ſuch Riot by them viewed, and commit the Offen- 
der; and after certify the Record into the King's Bench, or to the 
Aſſizes or Seſſions. 2 | 392 | 4 

If the Offenders are gone, then the Juſtices ſhall enquire by a 
Jury; and if the Riot is found, The Juſtices muſt make a Record 
of it, and fine them, or receive their Traverſe, to be ſent by the 
Juſtices to the next Quarter-Seſſions, or into the King's Bench, or to 
be tried according to Law. [See the 2 H. 5. ch. 8. 2 H. 5. ch. g. 
8 H. 6. chap. 14.] 8 


By the 19 H. 7. chap. 13. The Sheriff having a Precept directed 
o Him to Return a Fury, according to the 13 H. 4. chap. 7, &c. 

all Return twenty-four Perſons, &c. to enquire of the Riot, Rout 
or Unlawful Aſſembly. 28 


[See the 13 Car. 2. chap. 5. An Act againſt Tumults and Diſor- 
ders upon Pretenſe of preparing or preſenting publick Petitions, &c. 
to His Majeſty or the Parliament. ] | 

But the 1 Georg. 1. ch. 5. is a more ſevere Statute againſt Riot- 
ers, if they meet to the Number of Twelve, adjudging them to be 
Felons without Clergy. But that Statute, being wholly in the Affir- 
mative, does not take away any Authority in the Suppreſſing of a 
Riot by Common Law or by Statute. [See the 1 Georg. 1. chap. 5. 
and Of Felonies by Rioters, chap. 1. ante. And See the 1 Georg. 1. 
chap. 28. For preventing Diſturbances by Seamen and others.] 

[ Oppoſing Officers of the Cuſtoms, to the Number of eight Per- 
ſons armed, is to be puniſhed with Tranſportation, by 6 Georg. 1. 


chap. 21.] 
10. Riding or Going Armed with dangerous and unuſual Wea- 


pons to the Terror of the People, is an Offenſe at © Common Law, * 4 Inſt. 160, 


and Prohibited by Statute. 


By the Statute of Northampton, or the 2 Ed. 3. chap. 3. None 
ſhall come with Force and Arms before the King's Juſtices, or other 
of the King's Miniſters, doing Their Office, or Executing His Com- 
mands; nor Go or Ride Armed by Night or Day in Aﬀray of the 
People in any other Place, upon Pain to forfeit their Armour, and 
to ſuffer Impriſonment at the King's Pleaſure. 

Fuſtices of. the Peace, &c. have Power to put this Af in Execu- 
tion. And the Fuſtices of Aſize have Power to Puniſh them that 
bave not done their Duty. ! 


5Z | [See 


- 


454 An Inſtitute of the Book III. 

. [See the 25 Ed. 3. chap. 2. 7 Rich. a. cbap. 13. 20 Rich. 2. 

chap. 1. By the laſt of which Acts a Fine is added to the other Pe- 

nalties, for Riding or Going Arm'd, to be ſet by the Juſtices, Sc. 

Theſe Statutes are ſeldom put in Execution. 

* ; Inſt, 162. No Perſon can excuſe the wearing ſuch Armour in Publick, by 
Alledging that He wears it for His Safety againſt an Aſſault, which 

One has Threatned. But He may Aſſemble His Friends, and Arm 

Them, againſt Thoſe that Threaten to do Him Violence in His Hofe, 

l as before Obſerved. Men may uſe Common Arms according to 
their Quality, and according to the Faſhion, and have ſuch Atten- 

dants with Them Armed, as is agreeable to their Characters. And 

Men may Arm Themſelves, to take Felons, Suppreſs Rioters, to 

Execute the King's Proceſs, Se. as is Excepted in the Statute of 

x" > Northampton. 

v Terms of 11. A Libel (Libellus Fanifus) is a Malicious n of 

the Law, v. any Perſon, Expreſſed either in Printing or Writing, Signs or Pictures, 

1 to Aſperſe the Reputation of One that is Alive, or the Memory of One 
. ED that is Dead, If it be made againſt a Private Man, it may Excite the 
Wi Libelled, or His Friends, to Revenge, and be the Cauſe of. Blood- 
i” ſhedding. If it be againſt a Magiſtrate, it is not only a Breach of 
the Peace, but a Scandal to the Government. A Libel is puniſh- 
able, tho' the Private Man or Magiſtrate is Dead at the Time of 
ö making the Libel; for others of the ſame Family are alſo provoked 
[, to a Breach of the Peace; and in the Caſe of a Magiſtrate deceaſed, 
WW the Government is alſo waduced, which never Dieth. It is not ma- 


© 5 Rep. 125. terial, whether the Matter of the Libel. be True or Falſe, if the 
— war = Proſecution is by Information or Indictment. But in an Action of 
the Caſe One may Juſtify, that it is True. [Q.] 

The Printing or Writing may be Libellous, tho the Scandal is 
Ti | Hob. 215. not charged in direct Terms, *© but obliquely or ironically ; or tho 
iy —_— 2 there is but one or two Letters of the Name Expreſs'd or the firſt 
478 and laſt Letter of the Name; if the Jury will underſtand it, to point 
1 at a particular Perſon. 

7 1 # Dyer 285. Falſe or ſcandalous Matter in a * Legal Proceeding i in a Courſe of 


"4 Fa 14.15. Juſtice (as by Bill of Complaint, Petition, Articles, Sc.) will not 


I! 1 * 7 amount to a Libel; if the Court, or the Perſon. applied to, hath 
1 34. Juriſdiction in the Cauſe. Therefore no Preſentment of a Grand 


1 Jury can be a Libel, 
If One Finds a Libel, He ought to Burn it, or Deliver it to a Ma- 
11 49 Rep. 59. giſtrate. 5 For not only the Contriver, but the Procurer or Publiſher 
fa of it, knowing it to be a Libel, is puniſhable. If One readeth a 
N Libel, or Hears it read, and laughs at it, it is not a Publiſhing of 
it; for Before He Reads it or Hears it, He cannot know it to be a 
Libel. But if after He hath Read it, or Heard it Read, He Repeats 
or Sings it, or any Part of it, in the Hearing of others; 3 or if after 
He knoweth it to be a Libel, he Reads it to others ; it is an Unlaw- 
ful Publiſhing of it. But if One writes a Copy of it, and does not 
Deliver it to others, The Writing :of a Copy is no Publication A.]; 
but it is a great Evidence that He publiſhed it, if it is publiſhed, 
when He, knowing it to be a Libel, Writeth a Copy of it, if He does 
not afterwards Deliver it to a Magiſtrate, to Examine it, For then 
I LEE: 31. the ſubſequent Act doth explain the precedent Intent. ® If a Libel 
5 Rep. 125. js found in a Houſe, the Maſter of the Houſe cannot be puniſhed on 


an 
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Laws of England. =. 


an Information or Indictment, for Framing, Printing and Publiſh- 
ing of it. But He may be Indicted for having it, and not delivering 
it to a Magiſtrate, [y.] * It is ſaid, That if Bookſellers or Hawkers * Moor 627; 
publiſh or ſell Libels, tho' they know not the Contents of them, Oentra, 
yet they are puniſhable ; the publick Peace being to be more re- 9 ReP. 59s 
garded than a private Intereſt, 

To ſend an Abuſive * Letter to One, without publiſhing of it to > 12 Rep. 34; 
others, is an High Offenſe ; becauſe it directly tends to the Diſtur- Hob. 62, 215, 
bance of the Peace; but no Action will lie, becauſe it is no Publi- Per. 

n ; 139. 
cation, To Scatter and Diſperſe a Libellous Letter in the Fields, 


without ſending any to the Perſon Himſelf, is a Publication of the 
Libel. | 


CHAP. 3. 


I aid that a Libel may be by Signs and Pictures, as well as by © Rep, 125: 


Printing or Writing. For to fix a Gallows at one's Door, or to paint 
it upon one's Door, or to paint one in a Fool's Coat, or to draw 
One's Picture with Aſſes Ears, Cc. is very provoking, and direct 
ſtirring up a Quarrel, cauſing a Diſturbance of the Peace. 

A Libeller or a Publiſher of a Libel, or thoſe that procured * 5 Rep. 125. 
the making or publiſhing of it, may be puniſhed upon Indi&tment 3 Cid 174 
at Common Law by Fine and Impriſonment, and by the Pillory, 1 
by wearing Papers ſignifying the Faults, or other Corporal Puniſh- 
ment, if the Offenſe deſerves it. 

12. Falſe and Scandalous Tales and News, * whereupon Diſcord * 2 Inft. 226, 
may ariſe betwixt the King and Great Men of the Realm, may be 27 228. 
puniſhed at Common Law by Fine and Impriſonment. [See the | 
Statutes concerning the Nobility, Book 1. chap. 4.] 

13. * Falſe Prophecies, (where Perſons pretend Extraordinary  , Inſt. 128, 
Commiſſions from God) to raiſe Jealouſies in the People, or to Ter- 129. 
rify Them with impending Judgments, are puniſhable at Common 
Law as Impoſtors. Predictions, either of the Time of the End of 
the World, or that it is at Hand, are not Lawful. 


By the 5 Eliz. ch. 15. None ſhall publiſh or ſet forth any Phan- 
taſtical or Falſe Prochecy, with an Intent to Raiſe Sedition, in pain 
of 1001. for the firſt Offenſe, and a Near's Impriſonment. And for 
the Second Offenſe, to Forfeit all His Goods and Chattels, Real 
and Perſonal, and to incur Impriſonment during Life. 

' The Proſecution is to be within Six Months. 


Theſe are the Chief Offenſes againſt the Publick Peace, But to 


this Head all kind of Miſdemeanors and Treſpaſſes, Vi et Armis, 
may be referred ; which are innumerable, | 


III. Offenſes againſt Publick Trade are Uſury, Foreſtalling, In- 
groſſing and Regrating, Monopolies, Deceit and Cofinage, Deſtroying 
of the Game, Deſtroying of Corn, Wood, &c. | 

1. 5 Ufury (Uſus Eris) is the Gain of any Thing by Contract « ; Inf. 151, 
above the Principal or Thing Lent, Exacted only in Conſideration 152. 
of the Loan of it, or for the Forbearance ef the Demand of it. It 
may be of Money, Wares, &c. 

All Uſury was againſt the Common Law, and puniſhable by it. 
[See Exod. xxii. v. 2 5. Levit. xxv. v. 36, 37. Deut. xxXill, v. 19, 20. 
P/al. xv.) But now it is permitted by Statutes, 1 
: y 
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An Inſtitute of the Book III. 
By the 12 Ann, chap. 16. No Perſon ſhall take Directiy or In- 
directly for the Loan of any Money, Mares, &c. above the Value of 
Five Pounds for the Forbearance of a Hundred Pounds for a Year, 
and fo after that Rate for a Greater or Leſſer Sum, or for a Shorter 
or a Longer Time; in pain that all Bonds and  Contrafts to the 
Contrary ſhall be void; and the Receiver to Forfeit for every juch 
Offence the Treble Value of the Money, Wares, &c. fo Lent and. 
Bargained. 14 if; 5 
Every Scrivener, Solicitor, &c. Tating for Procuration above 
Five Shillings for the Loan f 1001. for a Year, and fo Rateably; 
or above 12 d. for making the Bond or Bill, &c. ſhall forfeit 201. 
for every Offenſe, with Cofts of Suit, and ſuffer Impriſonment for 
Half a Year, 


A Contract for Six per Cent. made before this Statute, is not 
within the Meaning of it. [See the old Statutes concerning Uſury, 
37 H. 8. ch. 9. 13 Eliz. cb. 8. 21 Fac. 1. ch. 17. 12 Car. 2. 
ch. 13. And ſee 1 Fac. 1. ch. 2 1. An Act againſt Pawn- Brokers, 
89. z. ch. 32, To Reſtrain the Number and ill Practice of 
Brokers and Stock- jobbers.)] 
* 2 Inſt. 9. A Special Agreement to pay Double the Sum Borrow'd, Ce. 
2 Abr. by way of Penalty for Non-Payment of the Principal Debt at a cer- 
o, 802. k , > 6 3 

tain Day, is not within the Statute; for this is only a Penalty for 
Damages; and the Borrower might repay the Principal at the Time 
2 Cro. 208, agreed, to avoid the Penalty, * Neither is it exceſſive Uſury, if 
Sh Reg. F. the Intereſt doth Exceed five per Cent. when poſſibly the Principal 
and Intereſt are in Hazard upon Contingencies or Caſualties; or 
where there is a Hazard, that one may have leſs than his Principal. 
As upon a Bond with Condition of Payment of a large Sum, which 
© 1 Cro. 23, Depends upon the Return of a Ship from the Indies, Sc. So Up- 
2 Cro. 253. on a Grant of an Annuity for Life beyond legal Intereſt, If the 
OO N Agreement is to pay Fifty Shillings at the End of Six Months, the 
ag at Computation muſt be by Kalendar Months ; becauſe if the Compu- 
tation was by Lunar Months, the Intereſt would exceed the Rate 
Allowed by the Statute, But where the Agreement is for Intereſt 
« 2 Cro. 677, Allowed by the Statute, The“ Miſtake of the Scrivener ſhall not 
678- .,; avoid a fair Agreement, if He draws a Bond, &c. in ſuch Manner as 
4 83. brings it within the Statute, Neither ſhall the Receipt of the In- 
tereſt before the Time for the Conveniency of the Creditor, &c. 
without any Corrupt Agreement, make the Receiver liable to the 
25 Rep. 70. Forfeiture of the Treble Value; or if the Lender Accepts of a Vo- 
luntary Gratuity from the Borrower upon Payment of Principal and 
Intereſt ; If there was no Agreement made for it, though the Lender 
might Expect it. 
[See the 9 & 10 V. 3. ch. 17. Where Inland Bills of Exchange 
of Five Pounds or upwards (in which Bills the Value ſhall be ex- 
preſs d to be received) ſhall be repaid with Intereſt and Charges from 
the Proteſting; And in Default of ſuch Proteſt, or due Notice 
thereof, the Perſon failing ſhall be liable to All Coſts, Damages 
and Intereſt thereof. See alſo the 3 & 4 Ann. chap. 9. For Giving 
like Remedy upon Promiſſory Notes, as is uſed upon Bills of Ex- 

change; and for the Better Payment of Inland-Bills of Exchange.] 

2. Of Foreſtalling, Regrating and Ingroſſing. | 


A 
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A Foreftalling (from the Saxon Word Far or Fare, the Way or *: Inſt. 161. b. 
Paſſage, and Stall, a Hindrance) is Deſcribed in the following Sta- — 
tute. For, | $04 +» 


By the 5 & 6 Ed. 6. chap. 14. A Buying or Contracting for any 
Merchandize, Victual or any other Thing whatſtever, in the Way, 
Coming by Land or Water to any Fair or Market,” or Coming from 
beyond Sea to any Port, &c. to be Sold; or Cauſing the ſame to be 
Bought ; or 4 Diſſuading People by Word, Letter, Meſſage or 
otherwiſe, from Bringing ſuch Things to Market, or Perſuading 
Wem to Enhance the Price, after They are brought thither, is 
Foreſtalling. And the Party Guilty in any of theſe Inſtances ſhall 
be adjudged a Foreſtaller. FIRED 


It is againſt the Common Law, to Sell Corn in“ Sheafs, before * 3 Inſt. 197. 
it is Threſhed and Meaſured ; for by ſuch Sale the Market is in ef- H- P. C. 152. 
fect Foreſtalled. | 

© To Diſcourage People with falſe Reports, to Sell their Wool, 3 Inſt. 196. 
or by Falſe Reports to. Lower the Price of our Native Commodities, 
is Fineable. For all Attempts of this Kind are prejudicial to Trade. 

3. © Regrating (from Regratement, Huckſtry) is Deſcribed by the * 3 Inf. 195. 
ſame Statute, For, 


By .the 5 & 6 Ed. 6. ch. 14. 4 Regrating is a Buying, or Ob- 
taining in any Fair or Market any Grain, Wine, Fiſh, Butter, 
Cheeſe, Candles, Tallow, Sheep, Lambs, | Calves, Swine, Pigs, Geeſe, 
Capons, Hens, Chickens, Pigeons, Cones, or other Dead Viftual 
whatſoever, brought to a Fair or Market to be Sold there, and a Sel- 
ling of the ſame again in the ſame Fair or Market or Place, or in 
ſome other Fair or Market within Four Miles. 0 | 


By Regrating the Goods are made Dearer, for every Seller will 
gain':ſamething.” 7-01 4 Buh 

4. An Ingroſſing, (from Groſſe, Great or Whole) is alſo De- * 3 Inſt. 195. 
ſcribed by the ſame Act. For, | 


By the 5 & 6 Ed. 6. chap. 14. An Ingroſſing 7s a Getting. into 
One's Poſſeſſion, By Buying, Contract or Promiſe (other Than by 
Grant or Leaſe 'of Land' or Tithes) Any Corn Growing in the 
Fields, or other Grain, (Except Barley and Oats to' make Malt and 
Oatmeal, in his own Houſe) Butter, Cheeſe, Fiſh, or other, Dead 
Vidtual whatſoever (of like neceſſary and common Uſe) with Intent 
| to fell them again. ie. | Wowi | * 


f Salt is within the Statute (See 13 Eliz. ch. 2 5. F. 21.) but not * 3 Inſt. 195, 
Apples, Plums; Cherries, &c. for they are no Victual; nor s Hops, - x4 88 


nor * Malt, nor the Buying of Corn to make Starch of it, and then 2 Cro. 214. 
to Sell it, or to make. Meal, and then to ſell it, Nor the Buy- 3 Co. 231. 


ing of * Barly, with Intent to make it into Malt, and then to zug. — 


ſell it. | 4 8 tb ag at DU 37 H. . C. 152. 
A Stranger or Subject bringing Victuals, or other Merchandize, . 


into the Realm, may ſell the ſame in Groſs; but he that Buys them, 3 Cro. 231. 


cannot do the like; neither may any Merchant Buy in Groſs within 3 Inſt. 136. 
6 A the 
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Selling Cattle, &c. 


the Realm, and Sell in Groſs; for then a Rich Man might Ingroſs 


a whole Commodity, and {ell it at what Price he thought fit. ¶ See 
5 Eliz. chap. 5. F. 13.] | 


By the (aid Statute, The Party Guilty of any of the Offenſes afore- 


ſaid, (i. e. Foreſtalling, Regrating or Ingroſſing) pon Convif#ion 


at the Quarter-Sefſions By Tue Witneſſes, upon Bill, Information, 
Preſentment, &c. loſeth for the Firſt Offenſe the Goods ſo bought or 


bad, or the Value of them, and ſhall Suffer Tuo Months Impriſon- 


ment; For the Second Offenſe double the Value, and Six Months 
Impriſonment ; and for the Third Offenſe He ſhall Forfeit all his 
Goods, be ſet ufon the Pillory, and be Inpriſoned at the King's 
Pleaſure. Suche, I 


The Forfeitures are to the King's Uſe only, If there are no Infor- 
mers; otherwiſe a Moiety to the King and a Moiety to the Informer. 


The Information muſt be within Two Years after the Offenſe. 

This Att ſball not Reſtrain the Buying of Any ſuch Barley or Oats, 
as any Perſon (not Foreſtalling) ſhall Buy, to. Convert into Malt or 
Oatmeal in his own Houſe. 


[See the 1 V. & M. Parl. 1. Seſſ. 1. ch. 12. An Act to Encourage 
the Exportation of Corn, and 2 Geo. 2. ch. 18. and 5 Geo. 2. ch. 12.] 
This Af (viz. of the 5 & 6 Ed. 6.) ball not reſtrain the Buying 
of Any fuch Thing by any Fiſhmonger, Butcher or *Poulterer, Iun- 
holder or Victualler, (not Foreſtalling) for any Thing concerning 


Their Trades, They Retailing the ſame at Reaſonable Prices, 


Or the Taking of any of the Things Above-mentioned Reſerved 
upon a Leaſe. | x N 

Or the Buying of any Dryed or Salted Fiſh, Herring or Sprats 
(not Foreſialled) and fold for Reaſonable Prices, 15 

Or any Badger, Lader, Kidder, or Carrier, Aſigned to that OF 


ice by Three Fuſtices of the Peace, and delivering the Commodity 


out of His Hand within one Month after He Buys it. | 
Or to a Common Drover Licenſed by Three Fuſtices, Buying and 


o 


9 [See the 5 El:z. cb. 12. An Act Touching Badgers of Corn and 
Drovers of Cattle to be Licenſed. See alſo 13 Eliz, chap. 25. 
§. 20, 21.] | 


Or the Provi ſion nade for any Toun- Corporate, Ship, Caſtle, 
Fort, &c. | | 


[See the 23 Ed. 3. cb. 6. | 25 H. 8. ch. 2. How and by whom 
the Prices of Victuals ſhall be Aſſeſſed. 5 Eliz. ch. 3. Concerning 


| Sea-Fiſh, Wine, Oil, Sugar, Salt, Cc. 13 Elia. ch. 25. Concerning 


Foreign Victuals. 31 Eliz. chap. 5. 21 Fac. I. ch. 22. Concerning 
Traders in Butter and Cheeſe. 1 V. & M. Seſſ. 1. ch. 22. For the 
Exportation of Beer, Ale, Cider and Mum. 3 & 4 W. & M. ch, 8. 


For the Encouragement of Breeding and Feeding Cattle. 8 & 9 N. 


3. chap, 
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3. ch. 25. 9 & 10 . z. ch. 27. 3 & 4 Ann, ch. Gore. 3 
ch. 6. For Licenſing Hawkers 130 Pedlars.] : 5 1 , 


CC. 
n 


5. A Monopoly (from Mir& alone, and neaiw to Sell) is an Al- * 3 Ioft. 182} 
lowance by the King, by His Grant, Commiſſion, &c. to any Perſon 
or Perſons, for the ſole Buying, Selling, Making, Working or Uling 
of any Thing, whereby any Perſon or Perſons are ſought to be Re- 
ſtrained of any Freedom that they had before, or to be hinder'd of 
their lawful Trade, 2 | | 
The Procuring or making Uſe of an unlawful Monopoly, is pu- 


niſhable at * Common Law by Fine and Impriſonment. And d2Inft. 47, 6:2 
3 Inſt. 181. 


By the 21 Jac. 1. chap. 3. All Perſons are made uncapable to * 


have or put in Ure any Monopoly, Grant, Licence, &c. And any 11 Rep. 53s 

Perſon Grieved thereby, and Difturbed by Reaſon thereof, ſhall N Rall Abr. 

Recover Treble Damages and Double Coſts. 214. ; 
This Statute does not Extend to any Letters Patent granted for 

the ſole making of any New Manufacture to the Inventors thereof, 3 Inſt. 18 

being not contrary to Law, or prejudicial to the Commonzwealth ; ner 

to Grants heretofore confirmed by Aﬀ of Parliament; nor to an 

Warrant or Privy Seal granted or to be granted to the Fuſtices of 

the K. B. or Common Pleas, Barons of the Exchequer, Juſtices, &c. 

to Compound for the Forfeitures of any Penal Statute ; nor to any 

Corporation, concerning any Grants to Them made, or concerning 

any of Their Cuſtoms ; nor to any Corporation, Company or Fellou- 

ſhip of any Trade or Myſtery ; or to any Company or Society of Mer- 

chants ; nor to any Grant for Printing; for Digging or making 

Salt-Petre or Gun-powder, Ordnance or Shot for Ordnance ; nor to 

any Grant of any Office now in Being ; nor to the Liberties of New- 

caſtle concerning  Sea-Coals; nor to Licenſing of Taverns, ſo the 

King Receives the Benefit ; nor to Commiſſions concerning Allum or 

Allum- Mines, &c. [See this Act explained 3 Inft. 182, &c. and ſee 

the 16 Car. 1. chap, 21.] | RN 


All Matters of this Nature ought to be tried at! Common Law * 3 Inft. 182; 
only, and not at the Council-Table, Sc. | 183. 


6. © Deceit and Coſinage are Offenſes at Common Law, and are all * Finch Book 
Practices of Defrauding or of Endeavouring to Defraud Another by 3. 1 4 2. 
ſome artful Device, of His known Right, contrary to common Ho- ha Co 
neſty. A mere Lye is not puniſhable. The Puniſhment at Com- 498. : 
mon Law for Fraud, or Cheating, is Fine and Impriſonment ; and - 3 
ſometimes Pillory, as for Cheating with Falſe Dice, c. [See 268. 
16 Car. 2, ch. 7. 9 Ann. ch. 14. Of Gameſters and Gaming. 3 R. 

Deceit and Cofinage may be Committed by One or More; but Paſ. 3 Geo. 2. 
Covin is a Secret Aſſent determined in the Heart, of Two at leaſt, * Inſt. 357. 
to Defraud and Prejudice another. 5 nt a. & b. 

The Kinds of Frauds and Deceits of Tradeſmen and Others are 
Infinite; but many of Them are Reſtrained and puniſhable by Sta- 
zutes, Therefore there are Statutes concerning he Frauds of Ale- 
hcuſe-keepers, Bakers, Bankrupts, Brafiers, Brewers, Butchers, Con- 
cerning Books, Brandy, Butter, Buttons, Chandlers, Cheeſe, Cider, 

Coffee, Mead, Metheglin, Cc. Concerning Coals and Colliers, 
1 | Cloth, 
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Cloth, Carders, Spinſters, Weavers and Fullers, Conſpiracies amongſt 
Tradeſmen, and concerning Artificers in gur Manufactures exerciſing 
their Trades beyond Sea, Coopers, Curriers, Diers, Diſtillers, Felt- 
Makers, Fuel, Fuſtian and Cotton, Gaming, Goldſmiths, Hops, 
Innholders, Iron, Leather, Linnen, Maltſters, Millers, Paper and 
Parchment Stampt, Pewterers, Pawn- Brokers, Taylors, Salt, Sea- 
mens Wages, Serges, . Shoemakers, Silk, Sauff, Soap, Stockings, 
Tanners, Tile- Makers, Tobacco, Tokens Falſe or Counterfeit Let- 
ters, Victuallers, Vinegar-Makers, Vintners, Upholſterers, Wax- 
Chandlers, Weights, and Meaſures, Woodmongers, Wool, - Yarn, 
All theſe Offenders ſhall pay their Fines and ſuffer Impriſonment, 
as the. ſeveral Statutes direct. But where; a Statute creates a New 
Offenſe, and inflicts a; particular Puniſhment, there the Statute muſt 


be purſued, and. the; Offender, puniſhed, only by the Statute. 


Ser Gs. 5 hap. 21. For Preventing Frauds and Abuſes 


— » n = 


in the Publick Revenues of Exciſe, Cuſtoms, Stamp-Duties, Poſt- 


Office and Houſe- Money, ] 


have a Common Balance Seale 


Amongſt Theſe Ways of Deceit and Coſinage, Frauds: by. Falſe 
Weights and Meaſures are moſt Common; A Crying: Sin, and a 


Shame to a Chriſtian Nation. Therefore 1 ſhall enlarge a little 


upon that Head, and Touch upon the Statutes relating to Them. 
Beſides, The Learning about Weights and Meaſures is very Cutious, 
and of Great Uſe. 8 Wen übt 
A Magna: Chatta, de g H. 3. chap. 2 5. 14 Ed. 3. ch. 12. 
25 Ed. 3. ch. 10. 27 Ed. 3. ch. 10, & c. There is ta be. but One 
gbr and Meaſure, and one Yard throughout England, according 
to the Standard in the Exchequer, [See the 17 Car. 1. chap. 19. 
infra.] 3 2 


8 H. 6. chap. 5. Eg City, Borough. and. Town, . ſhall 
ea, with Common Weights Sealed, 
actording to the Standard in the Exchequer, upon the Common Coſt, 
and in the Keeping of the Head Officer ; in Pain that every City for 
ſuch Default ſhall forfeit 101. a Borough 31. and every other Town 
408. 6 bi n 100. dor 

By the 11 H. 6. ch. 8. In every City, Borough and Town, there 


| ſhall be a Common Buſhel /ealed according to the Standard, in like 


manner to be bought and kept, and upon like Pain for Default, as 
in the Statute of the 8 H. 6, chap. 5. is Specified for a Common Ba- 


_—_. 


Aud all Juſtices of the Peace, Mayors and Head Officers, may Hear 
and Determine the Offenſes Commitied againſt the ſaid Statutes, .. 

By the 11 H. 7. ch. 4. Meaſures and Weights of Brafs ball be 

7 ſent to the Cities and Boroughs in this A& named; by which every 


Market- T. own in the ſame Shire ought, to have their Common I. erghts 
and Meaſures, to be Marked by Him that hath the Standard. | 

Only Cities and Market-Towns are enjoined to Have Common 
Balances, Weights and Meaſures, notwithſtanding the 8 H. 6. ch, 5. 
r Yn Rye TH Tas 

None ſhall, Buy or Sell with any other Weights and Meaſures in 
any. City, Borough or Market, but ſuch as are Marked by the Chief 
io) = ſac"? | ni , 5. 2 9 | 920, Officer, 
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Off 2 op 7 any Tees Place with a Buſhel that is not marked, 
55 be equal with the Standard. 

Mayor bid Chief Officers of Cities, Boroughs and Market-T; owns, 
hall 4 at leaſt once a Year, View All Weights and Meaſures 3 
their "Fiiri/diftions, arid Break and, Burn them which They find 
Defterros'; and alfo ſet” 4 Fine of 6s. 8 d. fa ayablè to the Mayor, 
&c. for the firſt Offenſe,” for the, Second 17s; 4. and "fer the Third 
20 s. and ailſudge the Offender tothe Pillory,” 
I "And Treo Puftires of the Peace (1 Auch Wir Authority to 

Heat and Determine 'the Defaults of Mayors and other Head Offi- 

cers, and alſo of Buyers and Sellers, contrary to this At, and 10 

ſet PFints at Dyſtretion, en Offenders, ond to Burg, Dtfedtive Wetghts 

ae "Meaſures, Jon 

5 l 16 (or 15) hey 1 NO" 19. Therb ' ſhall be but One 
2 ei gbr and Mraſure, and one Yar, 3951. to the Standard of 
the Exchequer. And "whoſoever ſh all Buy or Kee any other Weight 
1 Meaſure, Aber eh any Thing is % Bought or Sold, Tall forfeit < | 

2 5 <> Of enſe 5's. 25 g therev Lawfidly Convifed by the Oath 

ne Witneſs 7 1 ore a Fuſtice 6 Peace, or Head Officer in Cities, 
Ar to' be Lou, by D570 %; and in Default of Diftreſs Toy, may 
Commit the Offender to Priſon till Payment. 
By the 22 Car. 2. ' chap. 8. 'Water-Meaſure, as 70 Corn t 15 Grain, 
Ground or Unground, or Salt, is Declared to be within the Statute 
of the 16 Cre F chap. 19. Aud if any, Sell an Grain % Salt, or 
other Thing, that is Bought or Sold by any other "Bujhel or Meafure, 
than tout is agreeable tothe Saad in the Exchequer, commonly 
called Wincheſter-Meaſure, He 9 K Forfeit for every ſuch Offenſe 
408. to be Levied by Diſtreſs, & 

Mayors, and all fr Officers,  permi ting the Ve of any other 
Meaſure, or who upon Complaint Keel not puniſh according to that 
Statute, ſhall, upon Conviction 20 Preſentment” o Tudietment, at 
the Oer He. Sees. ' forfeit 1 2. eig 

He that hath the Toll, or Ptofit of the Market wide no Ti TE 15, 
ought to provide one Meaſure of Braſs, and chain it 45 the Publick 
Mark et-Place, on Penalty of Five Punds.” | 

Conſtables muy Search and Examme,” if" any uſe bier Mt feli res, 
cee. and Preſent t the Offender at the next 8 effions,* © © 

the 22 & 23 Car. 2. chap, 12. They that Sell or FRY Cori or 
Salt "without Meaſuring (if required) or in other Manner than by 
the 22 Car. 2. chap. 8. ſhall Rigas, beſides the Penalty of 40s. All 
the Corn or Salt, or. the Value, thereof, to the Perſons Complaining: 
The Proof. to lie u = the Per fon Accufed * by' Oath- off One Witneſs, 
that He did Buy the ſante according to This or the ſaid former As 5 
or elſe to Forfait as by the faid Pormer Ach is Directed. 

[See the 1 Ann. ch. 15. Concerning Water- Meaſure.” 5 & 6 N. 
S M. ch. 7. 9 & 10 V. 3. ch. 6, Ge. Concerning the Meaſure of 
Salt. 2 "4 S M. Sefſ. 2: chap. 14. Concerning the Meaſare of 
Wine and Other Liquors: 11 M. 3. cb. I's. Commening the Mea- 
ſure of Ale and Beer by Retailers of it! 8 Ann: ch. 18. Owe 7. 
ch. 26. 5 Georg: 1. ch. 2 5. Cohcetiiing, the' Alice of Bread, 12.5 
6. ch. 7. 43 Eliz. cb. 14. Concerning the Aſſiſe of Fel. 7 
ch. 15. io Ann. ch. 6. Concerning the Aſſiſe of Billet. * 2. 


chap. 26. Concerning the Meaſure of Coals. 6 Geo. 2. I 29. 
6B Con- 
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« Dalt. ch. 
112. p. 248, 


249. 


d Dalt. ch. 


112, p. 250. 


| Concerning the Meaſure of Ballaſt, Sc. For the, Meaſure of other 


Things, See Dalton and Nelſon, Tit. Weights and Meaſures.] 
But notwithſtanding the Statute of Magna Charta, &c. There 
are Two Kinds of Weights uſed in England, and Both warrantable 
by Cuſtom, (viz.) Troy Weight and Averdupois. Troy Weight 
contains 12 Ounces to the Pound, and no more; by which are 
weighted Gold, Silver, Pearl, Precious Stones, +Silks,, Elec- 
tuaries, Wheat and Grain, and all Liquots. [See the 51. H. 3. 
31 Ed. 1. 12 H. 2. ch. 5. ] Averdupois (Aver du pois, To have 
Weight) hath 16 Ounces to the Pound, and is Confirmed by the 
27 Ed. 3. ch. 10. By which are weighed all Grocery Wares, and 
all Commodities whereof comes a Refuſe, as. alſo Copper, Tin, 
Iron, Lead, Cc. Fleſh, Cheeſe, &c. Here Twelve Pounds over are 
allowed to every Hundred. So as One Hundred and Twelve Pounds 
make a Hundred Weight, Fifty- Six Pounds make Half a Hundred, 
and Twenty-Eight Pounds make a Quarter. And ſo in many 
Places and Counties there are different Meaſures of Corn and 
Grain; and the Buſhel in One Place is larger than in Another... I 
cannot well account for the Lawfulneſs of- it, ſince Cuſtom or Pre- 
ſcription is not allow id to be good againſt a Statute. But it is ge- 
nerally practis d without Reſtraint. From this and the Statutes be- 
fore- mentioned, You may infer, that We have Three Different Mea- 
ſures, (viz.) One for Wine, One for Ale and Beer, One for Corn. 
In London there is a Difference betwixt Ale and Beer Meaſure. [2z.] 
The Puniſhment for Selling by Falſe Weights and Meaſures may 
be by Fine, &c. upon Indictment ; notwithſtanding a Puniſhment is 
appointed by the Statutes above-mentioned ; becauſe it is an Offenſe 
at Common Law. [See of The Clerk of the Market, Book 1. ch. 7. 
And See Of Actions on the Caſe, Book 4. chap. 4. 2 


| 7. Deſtroying the Game is an Offenſe againſt publick Trade, as it 
promotes Idleneſs in the Ordinary Sort of People, taking them away 
from Their Proper Profeſſions and Callings. | 


By the 1 Jac. 1. chap. 17. Every Perſon Convided by Two Wit- 
neſſes upon Oath before Twa or More Fuſtices of the Peace, to Have 
Killed or Taken any Pheaſant, Partridge, Pidgeon, Dyck, Heron, 
Hare, or other Game, &c. ſhall be committed to Priſon without Bail; 
unleſs He immediately Pays to the Uſe of the Poor, where the Offenſe 
was committed, or He was Apprehended, 20 8. for Every Fowl, Hare 
or Egg ſo taken and Deſtroyed, &c, [See the 7 Fac. 1. chap.-11.] 

By the 22 & 23 Car. 2. ch. 25.. Lords. of Manors, or other, Roy- 
alties, not under the Degree of an Eſquire, may by Writing under 
their Hands and Seals Authorize Game-keepers 10 ſeize Guns, Dogs, 
and Engines for taking of the Game. And ſuch Game-heepers, and 
others, may by Warrant, from a Fuſtice of Peace ſearch the Houſes 
of Perſons ſuſpefted to keep ſuch Guns, Dogs, &c. or Engines, and 
ſeige them to the Je of the Lord of the Manor, or Deſiroy them. 


_: Perſons, not Having an EHſtate gf Inheritance, in their Own or 
Their Wives Right, of: 1091. per Annum, or for Life, or Leaſe for 
Ninety-Nine Years f 1501. per Annum (other than the Son and 
Heir of an Eſquire at Leaſt, or Owners, and Keepers of Foreſts, 

58 A 5 0599 0 00 I IL at 1115.00) Wes, 
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aer, Haris, or ori Wervens, Ker.) ate \Declared te be Pere: not 
Ae ry keep any Guns, Dogs, Fngines, &c. „„ . 
By tle 3 & A W. & M. ch. 10. If any Perſons Gig eyes 
© , Hunt, Take in Toyls, Kill, Wound or Take away 
, Chaſe, . Purlien, Paddock, Mood, pkg &c. * "the 
Laer «of tbe Otemer, or be Aiding therein, and hall be oY 
[by\Confe/ſion;" or: the Oath of One WFitneſs," before Fr PFaſftice.of e, 
_ the Offenſes ſball be committed, or the Party FR 7th 
in n Twetveriandh after the Offenſe" done, He pal 5 fei for? = 
2 | Offenſe 20 l. and for every Deer worded, takin or Kill d, 301 
eilevied by Diſtreſs, &c. and in Default lere, be ender i 15 
1 be i Imprifened fer a ear, and ſet in the Pitlory for an Hour, &c. 
» \\Gonflables;. bee, by u Juice s Warrant, may Euter amd Search the 
:Hotiyes, vr other Places, "of fi efted. Perſons ;\ and Fam Venifon or 
Shins Derr; vr Toy te font 4, Wey. al carry the Offender Before 
a. Fuftice of Peace; and i, he do not give u 9000 Account, How He 
came by them, &c. He ſhall bz ſubybct to the Penulties for un ng Deer. 


See the 5 Gro. r. ch. 192 For making more" etal neg 
. & M. chap. 10. hd For Diſessery und Feithment Deer 
Stealers, Concerning the Writ of Certiorari to Remove Cbnivi 
into the Courts at Weſtmin 9 — Sc. and the Bond for the Good Be- 
haviout ; and Corcerning e Puͤnichment of Kerpers or other SY 
ers df way Foreſt; : &@ For. "Killing? Whig away ay, Red or Fa 
low, Deerz or being diding therein,” withent Conſent of the 
or Perſon chitfly Intruſted, Gr. and ef Deſtroying Pales, Walls öf 
any Fark, Ge. See alſo che 5 Geb. 1. chap: 28. cbntergipg Trah/- 
tron of Deere Strators convicted upon indictment before Juſtices 
of Gaol- Delivery, for Entring any Park, Paddock, or other os 
Ground, where Deer ars-Uſuatly> kept, ay Wounding 


Kilhng any Red or Falle Prer there. Ge. By 9 Seb. 1. a et 
It is Faory.uwithour Benefit of ä e to bunt 


a Park, Sc. | 8 


By the 4. & 5 W. & M. chap; - Gays 5. Ae 
Peace s Warrant; may, wad * vary 70 e a» Sta) ay 
Houſes f fuſpefted: Perſons not 7 A % Any Game 25 
be found there, the Offender 2 'br carte bifore d Juffite of 
Peace, and if He do not give a Good Account,” Ho he came thereby, 
He ſhall be convicted of  fith Offenſe by the vid eos and fot feit 
for every Hare, Partridge, &. or other , not under 5 s. nor 
5 208. the One Moieqy to the Informer, 15 other to the Poor 
of "the Pariſh where," &. and to be levied by Diſtreſ and Sale of 
Goods ;. and for want of Diftreſs to be Committed to the Houſe of 

| CorreBion, for any Time not exceeding & Month, nor leſs than Ten 
Days, there to be whipped and kept to Labour. 

If any Perſon, not Qualified by Lam, do keep or 975 any Boa, 
Graybonnds, Setting- Dogs, Lurebers, B errets, Hays, Nets Tun 
nels, Low-Bells, = pes, Snares or other Tnflruments ' for De- 
Aruckion of the Game, and ſhall be eurbicted at aforeſaid, He ſball 
be Subject to the Pains and Penalties 2 Ser id. [See the 5 Ann. 


chap. 14. infra] 


Ne 
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NV Fam ahr thever ſhall keep any Net, Angle or uber Ex 
2 me for taking Fiſh, other than the Malers and Sellers thereof, or 
the Owner or Occupier „ a River or Fiſhery. And the derer 1 
Rivers and Fiſheries,” and ſuch as they ſhall Authorize, may 
and keep to their um Uſe, any ſuch Engine, awhich ſhall be ul I 
er in the. Poſſeſſion,of any Petſon whatſoever, Fiſhing in am Rrver 
or. Fiſhery without the Conſent of \the Owner or Otcupier." And any 
Perſon. whatſoever, © Authorized by. a Warrant from 4 7 ice 6 
Peace, may ſearch. the Houſes and other Places of Perſons probi- 
bited,. and ſuſpeBed to have in their Cuſtody any ſuch Engines.” ¶ See 
the 22 Car, 2. chap: 2 59. For the Puniſhment, for! taking Fiſh * 
ſeveral Waters ;, and Of Common of Piſcary, Book 2. chap. 2.] 
No Certiorari \ſeall be allowed to Remove any. Conviction or be- 
Proceedings, concerning any Matter in this Ad, unleſs the Party 
convicted ſhall become Bound to the Proſecutor in the Sum of 50 l. 
with Sureties to. pay to the Proſecutor, within 4 Month after Con- 
558 on, confirmed, ul Cofts.. and Charges, to be aſcertained upon 
Oat 

:Per ſons Praſeruted for any Thing Done in pur ſaauce of this Act, 
Tale * Grnrl erte. and 9 Recover 


* — 
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20) H- 0: 50 101 


Ea 5 Ana Fae . ch. 1 14. Tory 


Jas 28 


22 —. | Cn, 


was. reale and upon View or Dath — ee vs every 

5 4 nt, — 5], half to the Informer, and half ta the Poor of the 
. T whe e ble © Offenſe was, committed, to be levied by Diſtreſt, 
far, Ns thereof to be committed to the Houſe , Correction, 

2 'Th 5 Monts for Me firſt Offenſe, and Four Months for every 


other Offenſe. ; 
The Conviction is to be within Three Months after the Offenſe. 
Vo Cextiorari 16 to be allowed to remove tbe Proceedings, unleſs 
the Offender ſtall be. bound to the Proſecutor in the Sum of h l. w 
Sufficient Security," on Condition to pay.the Proſecutur full Cofts, with- 
is Þ Days after Cunuiction med, or Procedendo granted. 
Any Perſon that. ſhall. Deſtroy, Sell or Buy any fath Pheaſant, &c. 
* vit hin Tree Months male Diſcovery of any) Higler, &c. ſo os 
10 be gonvicte d of tbe Offenſe, Te Diſcoverer: ſhall be diſcharged of 
He "aid Penalties, and haue tie Benefit of other Informers. 
5 any, Perſon not Qualified, ſpall keep or uſe any Dogs or Engine 
grey te Game, and ſhall: thereof” be Convicted iy a Fuſtice of 
ae where the Offenſe i is Committed ; He ſhall forfeit. 51. one Half 
to the Informer the other lo the Poor gf the Pariſh, to he levied 
by Diſtreſs, 1 c, and for want thereof to be ſent to the Houſe of Cor- 
rettion for Three Months for the ＋ If Menſe, and Four Meonths 
fe every. other” Offenſe. (ut 
Fullices and Lords of. Manors wh leur ect ve Liberrie es 
wa) take 77 any Pheaſant, &c. from Higlers or Perſons not 
22 and may take away Dogs, Nets, and 2 o their 
oe, Uſe, 


& 


1 And 


TIT. TAY 
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AP. 3. Laws of England. 
And ſuch Lords of Manors may by Writing under their Hand 
and Seal Impower Their Game-keepers to Kill any Game. But if 
They Sell or Diſpoſe thereof without Conſent of their Lord, and 
ſhall be Convict, upon Complaint of fuch Lord upon Oath before a 
Juſtice of Peace, They ſhall be Committed to the Houſe of Correction 
for Three Months to be kept to Hard Labour. | 

By the 9 Ann. chap. 25. The Statute of the 5 Ann. chap. 14. is 
made Perpetual. | | : 

No Lord of a Manor *fhall appoint more than One Game-Keeper 
in one Manor with Power to Deſtroy the Game. His Name muſt be 
entered with the Clerk of the Peace; if not Entered, or not Quahfy'd 
by Law to kill Game, and yet ſball deſtroy any Pheaſant, Partridge, 
Hare, &c. or if any other Perſon, not qualified in His own Right, 
ſhall Sell or Expoſe to Sale any Pheaſant, &c. He or They ſball in- 
cur ſuch Forfeitures, as are inflited by 5 Ann. on Higlers, Carriers, 
= 4 Buying or Selling Game; ſuch farfettares to be recovered as 

y that AF. | 

. Tf any Pheaſant, &c. ſhall be found in the Poſſeſſion! of any Per- 
on, not Qualified in His own Right to kill Game, the ſame ſhall 
be Adjudged an Expoſing to Sale, unleſi He was Entitled thereunto 
by ſome Perſon Qualified. | 

Deſtroying ſuch Game in the Night-Time, bath the like Forfei- 
tures. 

Driving and Taking any Water- Fowl, betwixt the 1ſt of July and 
the 1/t of September, is a Forfeiture of 58. for every Fowl, upon the 
Oath of One Witneſs before a Juſtice of Peace; one Motety to the 
Informer, the other to the Poor of the Pariſh, to be levied by Diſtreſs, 
&c. and for want of Diſtreſs to be committed to the Houſe of Cor- 
rection for any Time not excezding a Month, nor leſs than 14 Days, 
there to be whipped, and kept to hard Labour; and the Fuſftice ſhall 
cauſe the Hays and Nets to be Deſtroyed in His Preſence. 

By the 3 Georg. 1. chap. 11. No Lord of a Mannor ſhall appoint 
any Perſon to be a Game-keeper, with Power to kill or take any 
Hare, Pheaſant, Partridge, &c. unleſs ſuch Perſon is Qualified ac- 
cording to Law, or be truly a Servant to ſuch Lord, or be immediate- 
ly employed to kill the Game for the Sole Uſe of ſuch Lord: And no 
Lord jhall Authorize any Perſon not qualified by Law, to keep any 
Dogs or any Engine to kill the Game; upon Penalty that the Per- 
fon not Qualified, or not truly a Servant, or not immediately em- 
ployed to take or kill the Game as aforeſaid, or acting under Pretenſe 
of a Deputation Granted to Him, when not qualified, ſhall incur ſuch 
Forfeitures as are inflifted by the 5 Ann. ch. 14. 9 Ann. ch. 25. 


- 


See 11 H. 7. ch. 17. Concerning the Forfeiture of 10/7. for ta- 
king Pheafants or Partridges with Engines, and Killing or Taking 
away Hawks. 15 H. 8. ch. 10. For Tracing Hares in the Snow. 
24 Eliz. chap. 20. For Killing Pheaſants and Parton in the 
Night; and the Forfeiture of 40 5. for Hunting with Spaniels 
in Standing Corn, | 


6 C | 8. Con- 


#66 An Iuſtitute of the Book WI. 
Lak 8. Concerning the Deſtruction of Corn, Weo WN 


By the 43 Eliz. chap. 7. F any ſhall be convicted by his own Con- 
feffion, or one Witneſs upon Oath, before one Juſtice of Peace, to 
have cut or taken away any Grain Growing, or Fruit-trees; Robb'd 
any Orchard or Garden, broken any Hedges, Pales or other Fences, 
[See 5 George 1. chap. 15. ] cut or ſpoiled any Woods Standing, &c. 
or been acceſſory thereunto, He ſhall pay the Damages, or be commit- 
ted to the Conſtable, to be whipp'd. [Se&\22 & 23 Car. 2. chap. 7. 
Concerning the Deſtruction of Plantation of Trees, ] | | 

By the 1 George 1. chap. 48. Fam Perſon ſhall Deſtroy or Spoil 
any Timber-Trees, Fruit-Trees or other Trees, The Perſons Da- 
maged ſhall receive Satisfaction from the Inhabitants of the. Pariſh, 
to be levied as by the 13 Ed. 1. for Hedges and Ditches overthrown. 
And any Two Fuſtices on Complaint ſball commit the Offender to the 
Houſe of Correction, &c. [See 6 George 1, chap. 16. To Explain and 
Amend the former Act.] | | 

[See Of Common of Paſiure, Book 2. chap. 2. and of Arſon 


Book 3. chap. 1.] > 
Theſe are the chief Offenſes againſt Publick Trade. 


Of Offenſes 4. There are Offenſes againſt the Health and 29 TY r 
againſt the People; which are Nuſances (from Nuire, To Hurt) of Several 
3333 Sorts and Kinds. | A 


King's Peo- A * Nuſance, Particularly ſo call'd, is where One encroaches on 
ple the King's Land, or the High-ways, or Common Rivers, or Com- 


» 2 Inſt, 406, Nuſances are either Public, Common, or Private. Publick, 


only. Common, ſuch are Annoyances in Highways, Bridges and Pub- 

lick Rivers: Diſorderly Ale-houſes, Bawdy-Houſes, Gaming-Houſes, 

Stages for Rope-Dancers, Mountebanks, &c. Brewing-Houſes and 

Melting-Houſes for Candles, erected in inconvenient Places, Cottages 

and Inmates, [See the Statutes, infra.] Common Scolds, Eaves- 

© ; Inſt. 231, droppers, &c. © Private, ſuch are Nuſances by Stopping up the Light 
9 Rep. 54 of another's Houſe, Building a Houſe ſo near to Mine, that the Rain 

4 * 101. Which falleth from that Houſe, falleth upon Mine, This may be 
1 juſtified by Cuſtom in London, by Buildings on the Old Foundation 
173. 174. to any Height. Every Man muſt have Light and an Wholeſome 
Air, Therefore, If a Lime-kiln is built ſo near to me, that the 
Smoke thereof is Offenſive to me; or if a Hogſty, &c. is built fo 
near 


CHAP.'3.. Lau of England. 467 


* ++ "ASS 8 >& ® 


— 


near to me, that the Smell is ungrateful or Infectious; It is a Nu- 
ſance, and an Action lieth. | il sti | 

© There muſt be an * Indictment at the Suit of the King for all . ; Rep. 74; 
Common and Publick Nuſances, Incroachments; Purpreſtutesz and ! !=ft; 56, a. 
all Annoyances upon Highways, tho' It is but a Common Foot- Sg _ 
way; and the Party may be Fined and Impriſoned. For here no t Vent. 208: 
One ſhall Have an Action of the Caſe; for the Law avoideth Mul- 

tiplicity of Suits ; becauſe if one might have an Action, all Men 

might have the like. Therefore the Inditment muſt be Ad Coma 

mune Nocumentum Omnium Ligeorum Domini Regis, not to the 

Damage of Private Perſons, or to Inhabitants of ſuch a Town, Ec. 

Upon which Account, If a Private Way is ſtraitned, There can be 

no Common Nuſance. A New Dove-houſe erected cannot be a * 2 Cro. 282. 
Common Nuſance, or be indicted as ſuch, [But ſee the 18 Ed. 2. the 49 is 
Statute For View of Frank-pledge] tho' perhaps the Owner may be ; - * 
liable to an Action of the Caſe at the Suit of the Lord of the Ma- — 
nor, for Erecting ſuch a Houſe without His Licence to the Prejudice 5 Nep. 10. 
of his Dove-houſe. For Common Nuſances © The Law hath pro- 3 RH. 
vided an apt Remedy in the Turn or Leet. But if one has a parti- 5 Rep. 72. 
cular Damage, as if he and his Horſe fall into a Ditch, that is Omv. 58. 
made Overthwart the Way, Sc. he may have an Action of the Caſe 

for his particular Damage upon a Common Nuſance. * An Indict- 5 Rep. 101. 
ment will not lie for a Private Nuſance ; but one may bring his 9 Rep. 54. 
Action for it, to Recover Damages, and to have Judgment, that 2 Roll. Abr. 
the Nuſance ſhould be Removed. But both in Publick and Private 83. 84. 144s 
Nuſances One may juſtify the Removing of Them himſelf. [See 1 18 

of Remedies without Suit, Book 4. chap. 3. and of Actions on the * 
Caſe, Book 4. chap. 4.] 

A Common Scold (Communts Rixatrix) is a Common Nuſance 
and is puniſhable by being put into a Ducking-Stool. : 

There are ſome Nuſances puniſhed by Statutes ; as Nuſances in 
Highways, by Di ſorderly Alehouſes, Cottages, Fireworks, Unwar- 
rantable Undertakers by Publick Subſcriptions, &c. Mo, 

1. Of Highways. TOES by 5 

[See the Statutes concerning Highways, Book 1, chap. 7. Tit, 
Surveyors of Highways. ] | | 

2. Nuſances Relating to Inns and Alehouſes, are where the « H. . © 
Owner uſually and knowingly Harbours Thieves, Idle Rognes and _ 
Vagabonds, or where the Owner ſuffers frequent Diſorders in His r 
Houſe, or where One ſets up a New Inn or an Alehouſe, where * 
there is no Occaſion for one, or in an Improper or Blind Place in a 
Town, or remote from any Town. At the Common Law the 
Owner of ſuch a Houſe may be Indicted and Fined. 

It is not fit, that Bailiffs or Serjeants ſhould be allow'd to keep 
ſuch Houſes. | See the 22 & 23 Car. 2. chap. 20. F. .] 

The True Uſe of Inns and Alehouſes is for Lodging and Relief « g Rep. 32 
of Travellers, [See 1 Fac. 1. chap. 9.] Therefore if an Innkeeper Rep. 87. 
or Alehouſe-keeper Refuſes to Lodge a Traveller, or to find Him Dale. ch. 7. 
Victuals for His Money, He may be Indicted, or the Party may WO 
have an Action of the Caſe againſt Him. 


At 


—_ 


, Infinitum in jure reprobatur. 2 Inſt, 340, 597. 4 Inft, 115. 7 Rep. 45. 


468. An Inſtitute of the Book: III, 
*H.P.C. 146. At Common Law it was lawful, for any Perſon, to erect an 
| Inn without Licence, to Receive Travellers. But as Alchouſes 
H. P. C. multiplied; and were too often uſed to Diſorderly Purpoſes, * So 
147, 148,  ' ſeyeral Statutes were made for the Regulation or Suppreſſion of 
Dy. @ >: them; which Statutes Generally concern the Grant of Licences to 
p. 32, 33- them, the Puniſhment of Diſorders in them, or the Duty of Of- 

fiters in putting thoſe Statutes in Execution againſt them. Inn- 

keepers -are equally Concerned in thoſe Statutes with Alehouſe- 

pets, except as to the Licence. For an Innkeeper is not Re- 

* 2 Roll. Abr. quired to have a Licence; (Qu.) © the keeping of an Inn being no 

- Fy 5 Franchiſe, but a lawful Trade. But for Diſorders in the Houle an 
p. 33. Inn may be ſuppreſſed, as well as a Common Alehouſe. 

T Concerning Innkeepers, See 21 Fac. 1. chap, 21, and for Licen- 
cing of Alehouſes, See the 5 & 6 Ed. 6. ch. 25. 3 Car. 1. cb. 3. 
For Puniſhment of Diſorders in Inns and Alehouſes, Sce 1 Fac. 1. 
chap. 9. 4 Fac. 1. ch. 5. 7 Fac. 1. cb. 10. 21 Fac. 1. ch. 5. 


+ 1 Car. 1. chap. 3. and 26 Geo. 2. 
4 2 Inſt. 7490, 3. * Cottages are eſteemed to be Neſts for idle Perſons, Thieves, 


Stealers of Wood, Cc. and prejudicial to the Education of Youth, 
Therefore, | 


By the 31 Eliz. chap. 7. No one muſt Build or Convert a Build- 
ing to a Cottage for Habitation, unleſs He lay to it Four Acres of 
Freebold Land of Inheritance, to be occupied with it; in Pain to 

forfeit 101. to the King for every Erection or Converſion, and 40 8. 
a Month, fo long as He continues the ſame. 

And no Owner or Occupier of Any Cottage ſhall ſuffer Any In- 
mates, or more Families than One, to Inhabit therein, in Pain to 
forfeit to the Lord of the Leet 10s. a Month. 


Hence we may obſerve, that a Cottage (Sax. Cote) is a little 
Houſe for Habitation, without any Land belonging to it. 
* 1 Bulſt. co. This Statute does not extend to © Houſes that are Copyhold. But 
* 2 Inſt. 737, Four Acres of * Ground holden by Copy, or for Life or Lives, or 
. Abr. for any Number of Years, will not be ſufficient, to make it a Lawful 
139. Cottage. And the Four Acres in Fee-ſimple or Fee-tail muſt lie 
near the Cottage, and be Occupied therewith, ſo long as the Cot- 
tage ſhall be inhabited. 
Neither does this Statute extend to Cottages in Cities, Boroughs, 
or Market-Towns, or to thoſe provided for Labourers in Mines, 
uarries, or for Sea-faring Men, or for a Keeper or Warrener, ſo 
long as they Dwell therein; or for a Shepherd or Herdſman; or 
to Cottages heretofore made for Poor and Impotent Perſons ; nor 
to Cottages to be Erected by Order of the Juſtices of Aſſize, or of 
the Peace, for Poor and Impotent People; who may alſo Place In- 
mates 4 more Families than one in a Cottage. [See the 43 Eli. 
chap. 2.) 
That Branch of the Statute concerning Inmates, extendeth to 
Cottages only, and to Cottages having four Acres of Ground, or 
more laid to Them, as well as to Others having no Ground at all; 
as alſo to Inmates in Cottages in any City, Borough or Market- 
Town. For Crowding in one Houſe may be very Dangerous in 
' 2 Inf, 740, Time of Infection. Cottages cannot by this Statute be pulled down; 
ir is | yet 
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yet the Execution of the Penalty will work the deſired Effect. 
[See Kitebin 92. who are to be . ns Inmates.] 

New erected Cottages within th 
have four Acres of Ground“ laid t 
in the Waſtes of the Lord. 

[See for the further TE oy this Statute of the 31 Eliz. 
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4. Of Fireworks. Ius. 


By the 9 & 10 W. 3. chap. 7. To Make or Sell any Fire-Works, 
as Squibs, &c. or To permit Any Fire-works to be caſt out of a Houſe, 
into Any publick Street, &c. or to Throw, or to be Aſſiſting in Throws 
ing, Any Fire-Works in or into any Street, is a Common Nuſance. 


6 of EU N 9 1 7 N ens, &c. _ 
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ublick, Subſe rip. ons, Receipts, 


All ll unwarrantable Undertakings 
Aſiguments, 77 runsfers, &c. are 
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Of Præmunire, Wc HY. Cc 


This is a 1 of Our Criminal Zivkes or. Plaut of the ben, 
and an Account of the Puniſbments for Offenſts, whether Capital 
or not Capital. It would be Endleſs to mention every ſmall· Offenſe, 
that i is puniſhable by a. Juſtice of Peace, G. I ** therefore to 
the Fourth and 1 8 _ of Our Laws. 0 - 
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Of the Courts 
of Juſtice, 


Of the Courts of IE: or rin 
of Courts. - ; 


. 1 
2 | 7 188 . : 


Of a Court, and cf che FALL Xinds of Coutts, 


which are of the Lingeſt Extent, (viz.) The 
3 Parliament, The Privy Council, The Court of 

the Lord High Home The Chancery, The 

2 s Bench, The Common Pleas, The Exche- 
ner, The Cour of che Conſtable and Marſhal, 
| Admiralty, The Court By "Commiſſion by 
2 irtue of the 28 H. 8. The Ates, The Quarter- 
Seſfions, The Sheri Fs Turn, The County-Courts, 
Hundred-Courts, Courts-Leet, Courts-Baron, An- 
tient Demeſne Courts, The Courts of - Coroners, 
The Courts of Clerks BY the Markets, Pie-powder 
Courts, Of the Courts of the Commiſſioners of 
Sewers, Commiſſioners of Bankrupts, Commiſſioners 
for Examination of Witneſſes, Foreſt-Courts, The 
E 9 zaſtical Courts, or Courts Chriſtian. 


| H E Fourth Object of our Laws are the Courts of Juſtice, 

8. ” vr tie Kefer of the Perſons that are injured, for the Se- 

curity of their Eſtates, and for the Puniſhment of Crimes 

and Offenſes Committed by Them, I purpoſe to treat of 
theſe Courts in the five following Chapters. The F;r/# whereof ſhall 
deſcribe what is a Court, and the ſeveral Kinds of Our Courts, 
which are of the Largeſt Extent, that have Power throughout 
England, and are not confin'd to one particular County or Precinct. 
The Second ſhall ſet forth the Courts that are Particular, Limited 
or Exempt Juriſdictions. The Third ſhall ſhew, what Remedies 
there may be without Suit in Court. The Fourth ſhall Deſcribe 
in General the Proceedings in Civil Cauſes; and the H ** the 
Proceedings in Cauſes Criminal. 


4 | The 
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let * The Kin ing ny: create a Court of Law, way appoint Judges *6Rep. 11 11. 
ae SEEN 

A (Coi#r!(Curia,. d urch is u Place where Power is Jodiciatly ** nf, 
Adminiſtted. Juri ſdictiom is the Right by which that Power is ad- 
miniſtred. To uſurp a Juriſdiction, and by Colour thereof to Im- * io Rep. 74. 
priſon Another, is puniſhable. [See Magna Charta, Chap. 29. ] All 
the Courts of Judicature are called the King's Courts, as all our 
Laws are called the King's Laws. And theſe Courts are either of 
Record or Not of Record. © 

A Court of Record is That which hath Power to Hold Plea ac- Inf 1 117. 

cording to the Coarſe of the Common Law, of Real, 'Perſonal and 3%:* 4. 

' Mixt Actions, where the Debt or Dama be 40's. or Above, 3 Init. 31. 
and where. it may hold Plea of Treſpaſſes Vi. ef Armis; and whoſe 3 r 
Acts and Memorials of the in the Courts are in Parch- ; 7 Roll. Ab. 
ment. The Rolls being the M s of the Judges, are of ſuch 374. 
Uncontrollable Credit, That They ad nk of us Proof to the Cor 1 
trary, inſomuch that they are to be tried only by themſelves. + Far 
otherwiſe there would be no End of — 5 But yet, during 
the Term wherein any Judicial Act is Done, The Roll is alterable 
in that Term, as the Judges ſhall Direct. ' When the Term is paſt, 
then the Record admitteth no Alteration, or Proof that it is falfe in 

any Inftance.' To a Grant by Letters Patent under the Great Seal, 
Von cannat plead that there is No quobh Record, but as it is a Con- 
veyance, One may Deny the tion of it, or ſay that there is no 
ſuch Grant, or that the King had nothing in — Thing Granted, 
&c. If the Judges do err, a Vrit of Error lieth only from a Court 
of Record. Theſe Courts of Record are cached by Parliament, 
Letters Patent, or Preſcription. 

A Court Not of Record is either, where it cannot hold Plea of *:Inft. 117. b. 
Debt or Treſpaſs, if the Debt or Damages amount to 4o 5. or of m_ _ 25 
Teſpaſſes Vi et Armis; or whore the Proceedings are not according 312. 
to the Courſe of the Common Law, and where the Acts of Court 
are not Enrolled in Parchment; as in the County-Court, Hundred- 

Court, Court-Baron, Eccleſiaſtical Court. M* the Proceedings 

be Denied, and Tried by a Jury ; and upo » dgments of 
fach Courts a Writ of Error lieth not, but A Writ Falſe Judg- 
ment, or an Appeal. 

Note, That a Court, that is not of Record, cannot impoſe a 
* Fine, or Impriſon. e . Rep. 38, 

Some Courts may Fine, but not Impriſon ; as the Leet. Some? 
may Impriſon, but not Fine; as the Conſtables at the Petit-Seſſions, 
for an Affray made in Diſturbance of the Court. Some Courts can- 
not Fine or Impriſon, but Amerce ; as the County-Court, Hundred- 
Court, Court-Baron, -&c. Some Courts cannot Fine, Imprifon or 
Amerce ; as the Eccleſiaſtical Courts. But the Courts of Record 
at Weſtminſter, &c. may Fine, Impriſon and Amerce, as the Cafe 
requires, [See of the Adi ralty- Court, we. 


{1 Rep. 43» 
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© Nemo poteſt contra recordum werifieare per patriam. 2 Init. 580. 
Recorda — veritatis iet vetuſtatis vgſtigin. 1 Inſt. 148. 2 


+ Expedit reipublice ut fit finit litium. 1-Taft 303. b. 6 Rep. 45+ 
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1 An nſtituss of. the Boo IV. 


* 4 inf Prof. 13 Some JuriſdiRions- are Eccleſiaſtiral, ſome: Temporal! Of theſe 
+ $; 1 8 Cine be Primitive or without Commiſſion, ſome Derivative and 
nada elegated by Commiſſion; Some to-Eriquite;, Hear and Determine, 
| ame to Enquite only; _—_ Ons FY Guided by Ons: Lan, and 
3 by Another. Nn bn £1 
In every Court there "ad be: a Faded Plaintiff and Defen- 
dank, 8 een Naber, Artemia Ko. may be At- 
-Aiſtants,. - 441110 315% {\ enn bol 3 218 Pune 
A Jude e is a Perſon appointed by Publick Authority, with Jurif- 
T . 56. b. diction; © TO Him it belongs eſpecially to Judge what is a Reaſon- 
Rep. „ able Time, Cuſtom, Fine, Sc. and not to a jury. He cannot be 
2 Roll. Abr. Excepted againſt * or Challenged, - or Regularly have an Action 
{Day Abr. brought againſt Him, for what; He: doth as Judge. | But. fee ithe 
79. 31 Car, 2. cb. 2. K. 12. or the (Habeas Corfius a4 But He ought 
Int. 141. A. not to be Judge i in His en Cauſe; xxcept in Caſe of Neceſſity. He 
211 f, las. is to be of Counſel with * Ptiſoners!' And in all Caſes the Kii 
2 Roll. Abr. doth judge by His Judges. I See 20 Eu. 2. ch. 1. 18 Ed. 3. Stat. 4. 
27 Bf. 786, The Plaintiff (Quer ens, * Ador,)\is He that calls the Defendant 
186, 187. to Trial. In ſome Criminal Cauſes He is called the Informer. The 
4 Ink. 70, 71. Defendant, (Defengens,) Reus) is He en ren the Action or 

Information. 18 Broug ht.  Avi1EBRA I 010413 
* 2 Inſt. 214. A* Serjeant at Lav, (Serviens 4d n Serjeant Cee; or a 
2 —4 Serjeant of the Coif, is the Higheſt Degree taken in the Law, as 
2 Cro. 668. that of a Doctor in the Civil or — Law. He is the Chief Ad- 
4 54. vacate or Patron of Cauſes, and is ſuppoſed to be the moſt Experi- 
enced in the Law and Practice of the Courts. One Court, (via.) The 
Common Pleas is ſet apart for Setjeants only to plead j yet they may 
alſo plead in other Courts. Theſe are made by the King's Writ di- 
rected unto Them, commanding them upon Great Penalty to take 
upon Them that Degree by a certain Day. - But if One Refuſes, He 
cannot be Fined more than once. They mall be impleaded only i in 
the Common Pleas, as ſome ſay; * inſiſt that they may be 
ſued in any Court of Weſtminſter, and that if They are ſued in any 
other Court, They may plead their Privilege, to be ſued only there. 
[See Their Oath, 2 Inſt. 214.] Of theſe One or More are eſpecial- 

ly called the King's Serjeants, to plead for Him in all Cauſes, 

eſpecially upon Indictments for Treaſon, Fc. [See Their Oath, 
Did. and Weſt, 1. chap. 29. and for the Expoſition of that Stture, 

2 Inft. 213, 214, 215, &c.] 

12 Int 21, "A Barriſter (heretofore called an Apprentice of the Law) is a 
2 5% Counſellor Learned in the Law (Counſel being taken for Advice and 
Direction in Law) admitted to plead without the Bar, and there to 

take upon Him the Protection and Defenſe of His Client. He is ad- 
mitted to this Degree without Oath. [See We. 1. cb. 28.] It has 

been queſtioned, Whether an Action of Debt doth lie for a Counſellor 
for His Fees againſt the Party that Retained Him. For His Fee is 

Hono- 


2 


— 


2 Derivativa poteftas eft guſdem Juriſdictionis cum primitiva. 2 Inſt. 71. Ney 8 


Max. 4. Finch 11. 
In præſentia majoris ceſſat potęſtas minoris. 2 Toft. 26, 166. 4 Inft 7. 9 Rep 118, 
© Aliquis non poteft eſſe judex et pars, 1 Inſt, 141. a, 
Aliquis non poteft eſſe judex in propria cauſa. Ibid. 2 Inſt, een 8 n. 118. 
4 incumbit ouus probandi. 4 Rep. 71. | 
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Honorarium quiddam, not mercenarium, as that of an Attorney or 
Solici tore Certainly; if it is upon a Special Retainer, The Ac. 
tion will lie. A Barriſter who conſtantly attends the King's Bench, 
Sc. ought to have the Privilege of being ſued in all Tranſitory Ac- 
ti ons in Miuale fc: „ Jattibn AHR 
A Regiſter is he that takes the Minutes and Acts of the Court, 
and Enters all the Proceedings. He goes under ſeveral Names in 
Courts, as * Preignotary, Proto- Notary, Clerk, Steward, &c. Any * Terms of 
Error that appeareth to the Court to be the Clerk's Miſpriſion or pie Law, v. 
Miſtake, may be amended at any Time. [See the 14 Ed. z. b Finch 225, 
chap. 6. 4 H. 6. chap. 3. 8 H. 6. chap. 12. 17 Eliz. chap, 7. 228. 
5 George 1. chap, 13. 


An © Attorney at Law is he that at the Requeſt of Another ſtands ©1 Inſt. 51, b. 


in his Stead or Turn, to manage his Cauſe for him; His Warrant 1 = 2 


(or Proxy) implies it. His Duty is to follow the Advice of the Ser- Law, „ At- 
jeants and Barriſters that are Retained in the fame Cauſe, and to 229% _ 
carry on the Practical Part of it. An Attorney is either General Terms of 
or Special. A General Attorney is He that is Appointed by a Ge- — wa 
neral Authority, to manage all Affairs or Suits; as the Attorney Ge- 4 Inſt. 117. 
neral of the King; who is uſually One of the moſt learned of the * Vent. 1. 
Barriſters. . He and the Solicitor General are made by Letters Pa- 

tent Quam diu ſe bene Geſſerint. [Qu.] A Special Attorney is He 

that is imployed in one or more Cauſes. There are alſo at ſeveral 

Courts Attornies at Large, and Attornies Special belonging to one 


Court only. By the Common Law no one could appear by Attor- F. N. B. 25. 


ney without the King's Writ or Letters Patent; but was forced to . 


follow his Suit in Perſon, by Reaſon whereof There were but Few Attorney. 
Cauſes in our Courts. But ſince ſeveral Statutes have provided, 2 Init. 249. 
That it ſhall be Lawful to appoint an Attorney, without any ſuch 
Authority to Enable him. One cannot make an Attorney f irreyo- * 8 Rep. 82. 
cably ; for ſuch an Authority is of its own Nature Revocable. 

[See Of Infant and Ideot, Book 1. chap. 1, Of a Private Attor- 
ney, Tit. Feoffments, Book 2. chap. 3.] IE) 
lee West. 1. chap. 29. For Deceitful Practice. 4 H. 4. ch. 18. 
33 H. 6. chap. 7. For Reſtraining the Number of Attornies: And 
the 18 H. 6. ch.g. 32 H. 8. ch. 30. 18 Eliz. cb. 14. 4 & 5 
Ann. chap. 16. Of Filing Warrants of Attorney.] 


An Attorney may be compelled to act as one's Attorney. (Q.) * 1Inſ.. 295 a. 


By the 3 Jac. 1. ch. 7. An Attorney, Solicitor or Servant to any, 
ſhall not be allowed any Fees laid out for Council or otherwiſe, unleſs 
He hath Tickets thereof figned by the Hand of them that Receive 
ſuch Fees. | 

He ſhall alſo Give unto his Client true Bills of all Charges of Suit 
under His own Hand, before be can charge his Client with the Pay- 

ment thereof. 5 

If he Delays His Client's Cauſe for Gain; or Demands By his 

Bill more than His Due Fees and Disburſments, The Client ſhall 


Recover againſt him His Cofts and Treble Damages; and he himſelf wa 


ſhall be for Ever after Diſabled from being an Attorney or Solicitor. 
An Attorney ſhall not Admit any other to follow a Suit in his 
Name, in pain that each of them ſhall forfeit 20 l. to be Divided 

betwixt the King and the Party Grieved ; | 
6E [See 
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See the 7 & 8 V. z. ab. 24. An Act requiring Practicers of the 
Law to take the Oaths, and to ſubſcribe the Declaration therein 
mentioned, under the Penalty and Forfeiture, as in the Statute of 
Præmunire made the 16 Rich 2. chap. 5. 2 Geo. 2. chap. 31.] 

* 1 Cro. 425. An Attorney may Be a Solicitor for his Client in other Courts 
3 10-159 as well as in the Court where he is Attorney; and a Promiſe to pay 
1 Roll. Abr. Him for it is Lawful : But in this Caſe he cannot ſue for His Fees 
17. +» without a ſpecial Promiſe; as He may upon a General Retainer in 
d 2 Cro. 520. the Court, where he is an allowed Attorney. Alſo a“ Solicitor of 
ng Abr. Inferior Rank, who ſolicits Cauſes for his Clients, may take Re- 
2 Roll. Abr. compenſe, and take a Promiſe to be Repaid what he ſhall lay out. 
593, 594 But if he Retains an Attorney to proſecute a Suit for his Client in 
the Court where he is allowed, who takes the Fees of him, In this 
Caſe an Action of Debt lies againſt the Solicitor for his Fees, and 
_ Expenſes Disburſed in the Suit; For the Contract was made betwixt 
the Attorney and Solicitor, not in the Name of his Client. 
1 Vent. 299- An Attorney hath a © Privilege to ſue and to be ſued only in the 
Hob. 177- Court at Weſtminſter, where he Practices. But he ſhall not have 
this Privilege in an Action brought againſt himſelf and his Wife, or 
when he is ſued Jointly with others. If an Attorney is Executor 
or Adminiſtrator, He ſhall not be Allowed his Privilege. He will 
-not be forced to put in Special Blail ; for though he is an Attorney at 
large, He hath the ſame Privilege with the Clerks of the Court; 
and is ſuppoſed to appear de die in diem. When He is Plaintiff, He 
may inſiſt upon Special Bail in All Caſes. See the Acts for Regu- 
lation of Attornies and Solicitors. 2 Geo. 2. chap. 23. 6 Geo, 2. 
ch. 27. [12 Geo. 2. ch. 13. 13 Geo. 2. ch. 18. 22 Geo. 2. ch. 46.] 
There are Inferior Officers likewiſe Attendant upon every Court, 
In the Higher Courts at Weſtminſter, the Sheriff of every County is 
ſuppoſed to Be preſent, to Execute the King's Writs ; and the Ordi- 
nary is their Officer for Matters Spiritual; as to Certify Excom- 
munication, Ge. A | 
The Courts of Juſtice are open Four Times in every Year, call'd 
| Term Time; during which Time the Cauſes are Diſpatched, One 
is called Hilary Term, and begins the 23d of January and Endeth 
the 12th of February following; this Hath Four Returns. The Se- 
cond is Eaſter Term, which begins the Wedneſday Fortnight, or 
Seventeen Days after Eaſter Day, and Ends the Monday next after 
Aſcenſion Day, and hath Five Returns, The Third is Trinity Term, 
Beginning the Friday next after Trinity Sunday, Ending the Wedneſ- 
day Fortnight after, and Hath Four Returns, [See the 32 H. 8. 
ch. 21.] The Fourth is Michaelmas Term, which begins on the 6th 
of November, and Ends the 28th of November, and hath Six Re- 
turns. [See the 16 Car. 1. ch. 6. 24 Geo. 2. ch. 43.] 
But Note, That if either the Return-Day, or Firſt or Laſt of the 
Term falls upon the Lord's Day, then the Day following is taken 
inſtead of it. | +1 
e a. In all Theſe Terms There are Dies non Furidici (viz.) The 
; * 2% Lords Day throughout the whole Year ; In Eaſter Term, Aſcenſion 
Day; In Trinity Term, St. John Baptiſt, when it falls in that 
Term; In Hilary Term the Day of the Purification of the Virgin 
Mary. 5 
The Reſt of the Year is call'd the Vacation. 
N. B. 
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N. B. The Courts will judicially take Notice of the Beginning 


and End of the Terms, as well moveable as immoveable. 2 Ld, 


: 


Ray, 1557. A wt my 
But the High Court of Parliament, The Privy Council, the Court 
of the Lord High Steward, and ſeveral Inferior Courts, do not Ob- 
ſerve theſe Terms. Neither is the High Court of Chancery confined to 
them. But the Courts of the King's Bench, Common Pleas, and Ex- 
chequer (the Higheſt Courts at Common Law) are confined to Them. 
The Eſoine Day (from Efſoine or Exonnie, Excuſe) is Regularly 
the Firſt Day of the Term, but the Fourth Day after is allowed of 
Fayour ; tho' every Term is to be accounted. but as One Day to 
many Purpoſes ; and therefore a Plea or Judgment on the Laſt Day 
of the Term is as Effectual, as on the Firſt Day of Term. 

Hilary and Trinity Terms are 1ſuable Terms; becauſe in Thoſe 
Terms the Iſues (or Facts to be tried) are joined, and the Records 
made up, That they may be tried at the Afizes ; which reſpective- 
ly follow each of theſe Terms, | 

Now there are ſeveral Courts, and ſeveral Sorts of them, whoſe 
Juriſdiction extends, or is diſperſed, throughout the Kingdom, (vis.) 
The Parliament, The Privy Council, The Court of the Lord High 
Steward, The Courts of Chancery, King's Bench, Common Pleas, 
Exchequer, Of the Conſtable and Marſhal, The Admiralty, The 
Court by Commiſſion by Virtue of the 28 H. 8. The Aſſiſes, The 
Quarter-Seſſions, The Sheriff's Turn, The County-Courts, Hun- 
dred-Courts, Courts-Leet, Courts-Baron, Antient Demeſnue Courts, 
The Courts of the Coroners, Clerks of the Markets, Pie- Powder 
Courts, The Courts of Commiſſioners of Sewers, Bankrupts, and 
for Examination of Witneſſes, The Foreſt-Courts, The Eccleſiaſtical 
Courts or Courts Chriſtian. 


I. The * Parliament (from Parler la ment, To ſpeak the Mind Of the Far- 
fincerely) is the Higheſt, moſt Honourable and moſt Abſolute Court Pt: EY 
of Juſtice, Conſiſting of the King and the Three Eſtates. [See 110. a. 


1 Eliz. chap. 3. 8 Eliz. ob. 1, &c.] The Lords Spiritual (Two 
Archbiſhops and Twenty-four Biſhops, who are called by Writ, and 
fit there by Succeſſion in reſpect of their Baronies parcel of their Bi- 
ſhopricks) are the Firſt Eſtate, The Lords Temporal (Dukes, Mar- 
uiſſes, Earls, Viſcounts and Barons, who fit in Parliament in re- 
ſpect of their Deſcent or Creation) are the Second Eſtate. Every one 
of which, being of full Age, ought to have a Writ of Summons. 
The Commons are the Third Eſtate, whereof there are Knights of 
Shires, Citizens of Cities, and Burgeſſes of Boroughs. Theſe are 
Elected to this Office by the People, and Repreſent All the Com- 
mons of England; every Member, tho' choſe for one particular 
Place, ſerving for the whole Kingdom. They are called to Parlia- 
ment by Force of the King's Writ of Summons out of Chancery, at 
leaſt Forty Days before the Parliament begins. 
The chief Statutes concerning the Election of Knights, Citizens 
and Burgeſſes to Parliament, are as follow : 


By the 23 H. 6. chap. 15. The Sheriff, after the Receipt of the 
Writ, ſhall Deliver à Precept under His Seal to Every Mayor and 
Bailiff of Cities and Boroughs, or to the Bailiff or Bailffs, where no 


2 | Mayor 


4 Inſt. 1, 2. 


1 Ventr. 324, 
325. 
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Mayor is, commanding Them to chooſe Members to come to Par- 
liament ; and ſuch Head Officers ſhall Return ſuch Prkcept to the 
Sheriff by Indenture betwixt Them of Jauch Election, and the Sheri 
ſhall make a Return of every ſuch Writ, and of the Return made 
fuch Head Officers. Head Officer making a Falſe Return ſhall For- 
feit 40 l. to the Perſon choſen, that is not Returned. The Sheriff 
not making due Return ſhall forfeit 1001. as by the 8 H. 6. ch. 7. 
concerning the Election of Knights of the Shires. {See the 8 H. 6. 
chap. 7. 788 W. 3. chap. 25. infra.] 

By the 5 & G W. & M. ch. 20. No Officer of the Exciſe, or bther 
Perſon concerned therein, ſhall make any Intereſt, or Diſſwate any 
from Giving a Vote for Members of Parliament, under the Penalty 
of 100 l. one Moiety to the Informer, the other to the Poor of the 
Pariſh where Juch Offenſe ſhall be committed ; and upon Convittion 
on any ſuch Suit, He is to be vas wood of” ever Exercymg any Office ce 


of Truſt under the King : 


[See 9 Ann. ch. 10. Where Officers Mienzing to the ol. Office 
are reſtrained under the ſame Penalties. g Ann. ch. 11. Where Of- 
ficers concerned in the Duties upon Leather are Reſtrained. 10 An. 
chap. 19. Where Officers and other Perſons concerned in the Duties 
upon Soap, Paper, Striped Linens imported, Hackney Chairs, Cards 
and Dice, &c. are likewiſe prohivited, Se.] 


By the 7 W. 3. ch. 4. No Perſon hereafter to be Elected to FR 
in any County, &c. after the Teſte of the Writ of Summons to' Par- 
liament, or ordering of the Writ of Election, or after any Place be- 
comes V. acant, - ſhall. Directiy or Indirectiy before His Election, Give, 
Preſent or Allow to any Perſon, having a Vote, any Money, Enter- 
tainment, Gift, Reward, or Promiſe ; or Agree to Give or Allow 
Reward, &c. to any ſuch Perſon, or to any 7 fuck County, City, Town, 
Borough in General, fon N to be incapable 10 _"_ as a 
Member. 

By the 7 & 8 W. 3. ch, 7. Tf any Perſon | ſhall PT: a Return 
of a Member of Parliament contrary to the Laſt Determination in 
the Houſe of Commons of the Right of Election for ſuch Place, or of 
more Perſons than are required by the Writ, &c. The Party Grieved 
ſhall recover Double Damages with Caſis of Suit. All Contracts and 
Securities, given to procure any ſuch Return, are adjudged void. 
And the Perſon that makes ſuch Contract, &c. or Gives any Re- 
ward, to procure ſuch Falſe or Double Return, ſhall forfeit zoo l. 

one Third to the Ki ng, another to the Poor of the Place concerned, 
the other to the Informer with n= &c. 

By the 7 & 8 W. 3. chap. 2:5. There ſhall be Forty Days beter een 
the Teſte and the Returns of the "Writs of Summons. © 

The Sheriff | ſhall iſſue out Precepts to Cities, Boroughs, &e: 
Three Days after the Receipt of the Writ, to Elecr Members, ¶ See 
10 & 11 W. 3. chap. 1. infra.] who are to proceed in EleSion in 
Eight Days, having given Four Days Notice at leaſt of the Day 
appointed for Election. And for Election of Knights of the Shire, The 
Sheriff ſhall hold His County-Court at the moſt Publick and Uſual 
Place in the County ; and at the next County-Court proceed to Elec- 
—_ unleſs the ſame falls out to be within 8 Days after the Receipt 


of 


„* Md —_ 1 


CAP Lau of England. 


of the Mrit; = then He, or in his Abſence the Under-Sheriff, ſhall 
ont 4 Number f Clerks 70 rade the Poll in His Preſence, or 
10 the Preſence of his Under-Sheriff, or ſuch as be ſhall depute. 
Every Clerk jo, appointed ſhall be fivorn | by the ſaid Serif, or 
Under-Sheriff, Truly and Indifferently to take the Poll. And the 
Sheriff or der- Ster f ſhall e nt 2 f em Y ny Clerk to be 
nominated, by, each Canditate. 
+ , Where the County: Court hath uſually een held an a Monday, it 
ſhall now be beid n a Wedneſday, | 
The Sheriff, or the Under-Sheriff, ſhall not e the Court to 
any. other Town. or. Place without the Conſent of the Candidates, nor 
by any unneceſſary Adjournment delay the Election; nor N the 
Sheraff;. or otber Qficer Refuſe. to Deliver, to any Perſom that ſhall 
Depre it, paying for. Writing the W 4 c of. the Pol] taten at 
ſuch Electi fron. eng IT; 5 N 2 
Every Officer, as  afereſaid, for every 2 7 2 Offenſe contrary to 
this AFG, as forfeit to ory Party grieved * Sum of 01. 


© Truſtees, or Mortgages are not capable 01 Voting, unleſs They 
are in Actual Poſſeflion,, But the Cay que J. [ruſt or Mortgagor in 
Poſſeſſion may Vote for the lane, aa 8 PA Ann, 2 5. in- 
fra, concerning Mortgages. 

To Go on with the Statuteee. ” * 

. Alt Conveyances of Lands; &. in 3 10 Nlaltipiy 1 ee, ſhall 
* void; and 10. more than One Vote . ſhall be admitted for one. and 
the Jame Houſe and Tenement. ¶ See the 10 Ann. chapi 2 2. infra.] 

No Perſon. under the Age of e art frall be admitted to Vote, 
or to be elected a Memier. 

By the 10 & 11 W. 3. chap. 7 Sheriff and other Officers .muft 

make their Returns in fourteen ; 9 after. the Election, on Pain of 
500 l. The Proper Offcer.of-thz. Cinque. Ports, ſball be allowed. fix 
Days for Delivery of the Precept after the Receipt, of 'the Writ, _ 
vithſlanding the 7 & 8 W. 3. chap. 2 5. 10 the contrary. | .' 
By the 12 W. 3. chap. 2. No Perſon born out of the King's Do- 
minions, th Naturaliged, or made Deni zen, except Born of Eng- 
liſh Parents, {hell be Member of. either Hauſe. Le 1 George I. 
chap. 4 K 29. 

By. the 2 Ann. 1 * The Regiſter of Deeds, Conveyances aud 
ill that ſhall be made of any Lands, &c. within the Weſt-Ri- 
ding of the County of York, or His Drag. is fool pgs ad ___ 
b a Member o. Parliament. 

See 6 Ann. Py 3 85 Concerning the Reg 1 the Bafl-Riding 
of York ; 7 Ann. <<. 20. Concerning the Regiſter of Middleſex, we 


By the 4 Ann, chap, 8. No Perſon having New Office or Th ruſt or 
B enefit thereof, hereafter to be, Erected under tbe Crown, nor Com- 
miſſioner. or Subcommiſſioner of. Friges, Secretary or Receiver ＋ 
Prizes, Controller of the Accounts of the Army, Connniſſioners of 
T; ranſports, Sick and Wounded, Agent for a Regiment, Commiſſioners 
for Wine-Licences, Governor, or Deputy Sarge of. a. Plantation, 
e aner "Yo, the New wich in any Me Out. Ports, nor. Per- 
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fon having” Penſion from" the Crown during Pleafure, ſhall he capable 
of being elofted Member of the "Houſe of Commits. And if any 
Member abctpti f any Office of Pro t from the Crown, His Elk&ion 


Idee the 1 Geo, 1. chap. 56. Where any Perſon having a Penſion 
from the Crown for any Term or Number of Years, eithef in his OW n 
Name or in Truft for Him, is uncapable of being elected Member of 
the Houſe of Commons; and if any!Perſof!, *who®ſhall have fach 
Penſion at the Time of His Election, ox at wr ge after; ſhall ſit 
and vote in the Houſe, He ſhall forfeit 20 J. for every Day, W&c.Þ* 


By tbe 9 Ann. chap. 5. No Peron i: Qualified to be A Knight of 
the Shire, h bath not an. Bflate of *Freebold or Copyhald for Life 
of 600 1. per Annum nor to be a Citizen or Burgeſs, - why hath f 
300 l. per Annum 70 and for bis own Uſe, in Law or Equity, clear 
of all. Incumbrances; otherwiſe the Return of ſuch Perſon ſhall bè vpill. 
Proviſo, That the Eldeſt Son of a Peer, or of any, Perſon quali- 
fied to. fore at Knigbe of itbe Shire, ball not be unicapable; That 
the Univerſifies: may NRerurn Membirt- ds formerly ; Mt u Mort 
gagee; ayhon rh Ryu of Reinen 15 in another,” hull ot br 
capable, unleſs the Mortgagee ſhall hne bern in  Poſſeſfon ſeven 
Years before the Election. i 3 
Every Candidate, at the Requeſt of another Candidate; 97 0 c Too 
or Mere Perfort':tharbave "Right to Vork, ſpull at the Thie of 
the. Election take un Outhinebar® in the Statute A the Valũ 
of their Eftate, either in Law or Bquity, ib pualgfy them. The Oath 
ſhall be Adminifired by the” Sheriff, or Unuer-Sheriſt, or by "the 
Officer who is to take the Poll, or by any Two or More Juſtices of 
the Peace. The Candidates refuſing to 'take the Outh; either at the 


Election, or at any Tire before the Day that the" Parliament is tb 
meet, His Blecion and Return ſball\be did. OO OE 4 
2 'By the 10 Ann. chap: 22. Frauldulent Con | ances of Lands | 2 
Multiply Votes, or to Qualify Voters at Elections of | Knights of 
the Shire, ſubject to an Agreement to Reconvey the ſame, &c. ball 
be taken againſt tbe Grantors-as Free and Abſolute; and all Collas 
teral Securities for Defeating- ſuch Efate; ſball be void; ant tht 
Perſon making ſuch Conveyance, or Privy to ſuch. Purpoſe, and 
the Penſon Voting by Colour theregf, ſhall forftit 40 l. to ang Perſon 
that will fue for the ſame in any Court at Weſtminſter, &. 
No Perſon . ſhall: be an Elector for Knights of tbe Spire, who'has 
not been aſſeſſed for Lands, &c. See 12 Hun. infra. to the Pub- 
lick Taxes, Church-Rates and Pariſh-Duties proportionably with 
otbers a 40 8. per Annumi, and for whith ſuch Perſon ſhall not be 
entitled to receive the Profits to His own Le for one Year before the 
Election, unleſs ſuch Lands come to him within that Time by De- 
ſcent; &c. h, Peron e ſhall, for every Offenſe 
forfeit 40 l. one MHiety to the Poor gf the Pariſh, where the Lands 
are, and the other Morety to Him that zwili ſus for it in any Court of 
Record at Weſtminſter. 201 5 05 880 = Woh (0 4 ores $20.3 * BY, . 
Every Freeholder, befor? be It ddmitted to Poll, fhall, if repuirel 
by" the Candidates, tube "the Oaths (in the Statute mentioned) 70 be 
Aumimſtred by 'the Sheriff, &c. Concerning the Value .of His Fyrr- 
bold Lands, &c. Quakers ſball be admitted to Vote declaring the 
2 Effet? 
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Eyre of un Oath | upon their folemn Affrmatiqns, [86s * the "4 & 

8 . 3. chap. 34. 1 Georg. 1. chap. 13. - | 
B) be 12 Ann. ch: 8 The Sue of the 10 Anni. ch. 22. ball © 
Hot Extend, to Reflrain ' Perſons from Voting for Knights of the 
Shire in reſpect of Tithes, or other Incorporeal Tnheritances, Lands 
in Extraparochial Places, Chambers in the Inns of Court or Chan- 
ery, Meſſuages or Beats belonging to Offices, or in reſpect of other 
Meſſuages' or Lad which" have not been Aﬀeſſed to al Publick 
Taxes an Pari Duties; protided they wy ben "uſually aſe Jed 
to fort one of the" ſuid Taxts"or Dutiet. [See 2 Geo. 7 Nor 
for preventing Bribery in Elections; ; and 2 Geo. 2. chap. r _ « 
plaining and dend the 7 & 8 V. 3, ch. 25. 7 Ty: by „ 25. _ 
for better regulating Elections 7 Members 5 the Houſe of Com- 
mois for Sedan 58 Geo. 2. thap. 30. Tot teguliting the Quartet- 
ing of Soldiers during the Timeo the Elections 1 Members to 
ferve in Parliament; 9 Geo. 2. ch. 38. to explain 2 Geo. 2. cb. 24. 

11 Geb. 2. ch. 24. to explain and arhend 12 & 14 Gul. 3. concern- 

ing f 1 of Parliament; 13 Geb. 2, chap. 20. to prevent frau- 
nr Rs alification of Freeholders in Cities, Sc. which are Coun- | 

i; 1 cb. 22. concerning Elections. 6 Gep. 2. ch. 11. 

to regu ate Elettions in Scotlanu 575 atliament. 18 Geo. 2. ch. 18. 
for explaining and amending the L _ touchin 'the Elections of 
Knights of the Shire for England; 19 Geo. 2. chap. 28. for better 
regulating Elections of Membefs for fach 8 and rende in 8 
11 7 as are Counties of Themſelbes.]!) e 4 * ; 


(See the zoth Car. 2. chap. i. 8 Pont th "I" bt Abe 12 
ance and Supiteriacy to be taken, and 5 Declaration 15 
Tranfubſtantiation to be Subſcribed By Peers and Members of Par- 
liatnent, before they fit or Vote in the Houſe See alſo the 13 & 14 
*. 3. <<. 6. 1 Georg, 1. ch. Hl 

' 'The'* Her of Rights of the Shire are Four Shilfitigs a Day, Of * 4 Ind. 46. 
Citizens and -Burgefles 7450 Shillings a Day. [see the 12 Rich. 2. 
ch. 12. 23 H. 6. cb. 11. 6 H. 8. ch. 16. 35 H. 8. <,11.] 

At the Retuin of the Writs, The Parliament cannot Begin but 


by the Royal Preſence of the King, either in Perſon, or by, Re- v4 Inf. 6, 7. 


preſentation by Letters Patent or Commiſſion. If t the Parliament 
is Prorogued upon Return of the Writs of Suttutions, It begins at 
the End of the Prorogation. 


The © FuriftlitHon of this Curt 18 + 3 That FIR" 110. a. 


Makes, Enlarges, ' Diminiſhes, Abrogates, Repeats and Revives 
Lay and Statutes, concerning Mattets Eccle: raftical, Common, 
Civil, Critninal, Martial, Maritime, Sc. | 
And as every Colirt of Juftice hith Las and Cuſtotns for its Di- 
rection, ſo the 155 Ca of Parliament hath its bwn Proper Laws 
and Cuſtoms, ae The“ Laws and Home of Purliamens Inſo- 4 Inſt. 14, 
much that” 10 Judges 5275 to give an 7 os of Matters 8 L n. . 
* There An be no Al of bauen 90 I Me Conſe: 105 15 e 938, &. 
Lak and Commons, and the ROA Hat Mg he King, 
Conſent Perſonally, or By his Letters Patent kigned 
But Acts of Parliament may be good without the Conſent of "hy 


Spiritual Lords ; as where they Refuſe to Vote, or Voluntarily a 
ent 


nſt. 25. 
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ſent Themſelves. 1 the 3 3 H. 8. cb. 210 And See of Statutes 
in the Introduction N 
„4 Inſt. 3. The Lords and Commons i in their ReſpeQive Hinſes Love: Power 
* 4 Inſt. 15. of Judicature, and ſo have both Houſes together. Every. Member 
bath a Judicial Place, and cannot be a Witneſs, [N.] The Lords 
Have one. that Preſides in Common Affairs; and the Commons 
Have Their Speaker, choſen by the Houle, -but -to -be Approved. of 
* 4 Inf. 11, By the King. The Commons have often © Impeached ſeveral Perſons 
23, 2Þ before the Houſe of Lords, and have Frofccutnd them to Judgment. 
For the Commons coming from all Parts areithe General ae 
[See the 12 W. 3. ch. 2. and of Pardon, ch. 53. poſt.] 
« 2 Inſt. 536. The Houſe of Lords is a 4 Di/tinft Court for many. Purpoſes. | 
13 21, 22, They may Try Cauſes of Life and Death; Take a Recognizance; 
Finch 233, and before the Lords in the Upper Houſe, the Proceedings upon an 
Appeal from the Chancery, or upon Writs of Error to Reverſe 
Judgments in the King's Bench, may be Examined. All bs De- 
 crees are as Judgments, and if They Err, The Parliament only hath 
Power to Reverſe their Judgments. Te 2 
* 2 Inſt. 536. _* The Houſe | of Commons is allo a Diftin# Curt. for ſeveral 19 
1 Init. 23, 28. poſes, viz. To. Examine Flections, To Expel their own Members, 
to Commit them or others to Priſon, Fc... The Book of the Clerk 
of the Houſe of Commons is a Record. I See the 6 H. 8. chap. 16. 
7&8 W. z. chap. 7. 6 Geo. 2. chap. 23.] 
A Lord 0 Abſent may make another Lord his . but one 
of the Houſe of Commons cannot make his Prox y. 
4 Inſt. 24, A Member of Parliament ſhall have / Privilege of e 
"=P not only for Himſelf and his Servants, to be Free from Arreſts, Sub- 
pena's, Citations, c. but for his Horſes and Goods, to be Free 
from Diſtreſſes. Privilege of Parliament doth Generally Hold; Ex- 
cept in Treaſon, Felony, and Breach of the Peace. And this Privi- 
lege to be free from Arreſts is claimed by the Commons to be for 
forty Days eundo & redeunds, but the Time has never been expreſly 
determined; however, there muſt be a reaſonable Time, even after a 
Diſſolution. Comyns 444, Ge. 
[See the 12 V. 3. cb. 3. 2 Ann, chap. 8. and of Writs, cb. 4 
„ oft, See alſo the 5 H. 4. chop 6. 11, 6. cb. 11. and of Bur: 
5 tery, ch. 3. ante. | 
© 4 Inſt, 27, The Paſſing of any „Bill, or the Giving, any judgment in Parlia- 
ment, Doth not — a Seſton; but the Seſſion doth continue, till 
it is Prorogued, or Diſſolved. Every Seſſion of Parliament is in 
Law a ſeveral Parliament. By Prorogation in Open Court, there 
is a Seſſion, and then ſuch Bills as paſſed in either Houſe, or in Both: 
Houſes, and had not the Royal Aſſent to them, muſt fall. But 


may be brought The 2 6 at "Go next Sefſhoh.. 12 tie Parliament | 18 
only Adjourned, | 


M4 ing. 28. This is the Difference betwixt nom and Aon, n The 
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When the Parliament is Diſſolved without any Act or Fa deinent vg 
fed, It is no Seſſion, but a Convention. The King only tan dan i Inſt; 310.44 
Diele the Parliament, in Perſon, or By Repreſen — | 


[See the 5 Ann. chap. 8. An Act for an Union of the two King- 
doms of Bln wo Sentiand. Fo 22 | 1 


By | the 6 Ann. = 7. 1 Georg, 1 1. ch. 3. The Parliament Pal 
wot be Diſſolved By the Death of a King or Queen, &c. 
", the 6 W. & M. chap. 2. A Parliament ſtall be Holden once 
in Three Years, ond fool not have Continuance longer than Three 
Ba, But, 1 

By the 1 George 1. chap. 38. The Centictance of a Parliament 
may be Enlarged to Seven Years. | 


so much of the Parliament, as It is the Higheſt and moſt Ho- 
nourable Court of Juſtice, 


II. The Privy Council. is a moſt Noble Aſſembly of the King Of the Privy 
and Privy Counſellors in the King's Court or Palace, for Matters of Co +l 2 
State. The King chuſes his Counſellors ; and by Force of an Oath; 7 
They are made Privy Counſellors, without Patent or Grant, and 
are to continue ſo during the King's Pleaſure. They are to adviſe 
the King for the Publick Good with Relation to Affairs at Home 
and abroad. There are ſome here that bear the Higheſt Offices. As, 

1. There is a Lord © Preſident of this Council; whoſe Office is © 4 Inf. 55. 
Granted by Letters Patent under the Great Seal Durante Bene- 
placito. 

He makes a Report to the King of the Buſineſs at the Council 
Table. 

2. There is alſo a Lird * Privy Seal, who fits in Council next to. 4 Inſt. 55. 
the Lord Preſident, and takes a particular Oath as Lord Privy Seal. 

He muſt not put his Seal to any Grant without Good Warrant, nor 
with Warrant, If it is againſt Law or Inconvenient, but muſt firſt 
acquaint the King with it. The Privy Seal is a Seal that the King « 2 Inft. 554, 
uſeth in Grants, that are to paſs the Great Seal. For firſt they pals $559 556. 
the Privy Signet, [See Infra.] then the Privy Seal, and then the Nep. 18,19 
Great Seal. [See the 27 H. 8. ch. 11. How the King's Grants, 
Writings, Leaſes, ſhall paſs the' Three Seals, (viz.) the Privy 
Signet, the Privy Seal, and the Great Seal; and the Dutics of the 
Clerk of the Privy Signet and Privy Seal, and what Fees ſhall be 

id, and where none at all, &c. and many Articles concerning the 
| paſſing of the King's Grants, Sc.] No Protection can be granted * 2 Int. 555: 
under the Privy Seal, but under the Great Seal. But a Warrant of ? ** 7. 
the King under the Privy Seal to iſſue out Money out of his Coffers, oy Abr. 
is ſufficient, becauſe it concerns but a Chartel i. in Poſſeſſion. And 183. 
the Privy Seal is ſometimes uſed in Things of Leſs Conſequence, that 
never paſs the Great Seal; as to Cancel a Recognizance-made to the 
King, To Diſcharge a Debt, Sc. But no Writs ſhall paſs under the 
Privy Seal, which touch the Common Law. 170 28 Ed. 1. ch. 6. 
11 Rich. 2. chap. 10. : 1 

3. The . of - State are alſo of the Privy Council. Theſe 
ny Nerf attend upon the King, 3 Receive and Diſpatch Petitions 

. 


482 3 Inſtitute F the Book W. 
of the Subjects at Home, and are employed about Foreign Af ärs. 
* 2 Inft. 555, The Principal Secretary of State hath the Cuſtody of the Privy 
al. 115, Signet, becauſe the King's Private Lettets ure figned: withyit, - There 
116. are Four Clerks of the Privy-Signet Office, who write out ſuch 
2 Rep. 17. Grants, Letters Patent, as paſs by Bill ſigned, or Bill ſuper ſcribed 
44 = * By the Sign Manual, or under the Hand of the King; which being 
2 Roll. Abr. Tranſcribed and Sealed with the Signet is a Warrant to the Privy 
mw Seal, as the Privy Seal is a Warrant to the Great Seal! dee of the 
Great Seal of the Court of Chancery, infra.] The Law takes No- 
tice of the Sign Manual, ¶ See Book 3. ch. 1. and the 1 —_— I, 
ch. 10.4. 3.] and in a more Particular Manner of the Privy S. 
net. For : Ne Exeat Regno may by Commandment be under the 
Privy Signet or the Privy Seal, as well as by the King's Writ under 
the Great Seal; and the Subjects ought to Obey it. But a Warrant 
under the Privy Signet is not ſufficient to iſſue out any Treaſure, or 
to Diſcharge a Debt; much leſs an Order by Word of Mouth. For it 
ought to be under the Great Seal, or at leaſt under the Privy Seal. 
The Paper-Office to the Secretaries, of State, where all 
Paper. ware Secretaries, are Tranſmitted and kept. 
ro Alle 2 Power to Commit Criminals for Trea- 
| hin Sc. to ſafe Cuſtody, as Conſervators of the Peace, or as Juſtices 
of Peace all over England, or at leaft by Immemorial Uſage. 
It is in the Power of the Privy Council as a Court, to Enquire 
into all Crimes againſt the Government, and to Commit the  Cri- 
minals in order 10 their Trial in ſome of the other Courts. Any 
One or Two of the Privy Council may lawfully do it. But They 
> z Inſt; 182, Take Cognizance of no Private Matters, that may be Determined 
= in other Courts. Vet for the Controverſies ariſing in Point of Law. 
bao id amongſt the King's Subjects in the Ifles of Jerſey and Guernſey, &c. 
the King and his oy Council are the proper Jodgen without Ap- 
. peal. 
Peppe king by the Advice of his Privy Council, dot Pobliſh 
Proclamations binding to the Subject, if They are not againſt Com- 
mon or Statute org or Introductory of a New LAW + 29 5 Book I. 


chu; 2.) 


By 1. 15 Car. 2. ** 10. It is Declared, That ae the 
King, nor the Privy'Conncil, have Authority by Engliſh - Bill, Pe- 
tition, Articles, Libel, &c. to Determine or Diſpoſe of Lends, Je. 
nements, H ercditaments or Goods and Chattels of Any ent of this 
Kin m. 

By the T2 W. 3. chap. 2 No Perſon Born out of the King's Do- 
minions, though Naturalized or. made Denizen, Except Born - of 

Engliſh Parents, /hall be of tbe Privy Council. [See 1 Geo. 1. h. 19.] 
the 6 Ann. chap. 6. There is to * _ one 28 Council ee 
He" inen of . Britain. 


ä che H. ws chap; or Felony: a grinſt che King and His 
md 9 Ann. cb. 7165 Of Felony to to Kill, Sc. a 
Privy Counſellor; ante Byol 3. ub. 1. 4 az „8. Where the 
Privy Council ſhall Continue and Act for fix Months, notwithſtand- 
ing the Demiſe of the King, unleſs ' Diſcharged by his W 

Ve hat 'and Place, dee the 31 H. 8. ch. 10. 

2 III. There 
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III. There is; alſo a Court. of the Lord High Steward of Great Of the Court 
Britain. His Office is very Antient. It was formerly of Inheri- e 
| tance; but of late It is Granted only pro hac vice, when a Lord of * 4 Inf. 58, 

Parliament is indicted for Treaſon, Felony, &c. He to whom This 59 60 
Office is Granted muſt be a Lord of Parliament. His Commiſſion is. 
Reſtrained to Proceed only on that Indictment, according to the 
Laws and Cuſtoms of England. But He is not SW orn. | 
+ At every Coronation He Hath a Commiſſion alſo under the Great 
Seal, To Hear and Determine the Claims of Grand Serjeanty, and 
other Honourable Services, to be Done for the Solemnization thereof. 

For which Purpoſe He Holds a Court ſome Time before the Coro- 

nation. But to Return. | | 

When a Peer has committed Treaſon, Felony, Cc. the > Indict- 3 Inft. 28. 

ment is to be found by Freeholders before Commiſſioners of Oyer 9 Nep. us. 

and Terminer, or in the King's Bench if the Treaſon, Felony, &c. 

was Committed in the County where the King's Bench fits, tho' the 

Trial may be in any County. And if he hath a © Pardon, he may Inſt. 49. 

Plead it there before the Judges of that Court, who have Power to 
allow it. But he cannot Confeſs the Indictment, or plead Not 
Guilty there, This muſt be done before the Lord High Steward, 
when the Indictment is Removed by Certiorari out of Chancery 
before him. | | | 

This Trial is Given by Magna Charta, chap. 29. | 

For the Method of Trying a Peer Per Pares before the Lord 
High Steward, See the 3 Iiſt. 27, 28, 29. and See of Trial, ch. 5. 


poſt. 


IV. The High Court of Chancery, The King's Bench, The Com- Of the Court 
mon Pleas, and the Court. of Exchequer, Have been the King's of Chancery. 
Courts Time out of Mind, | 7 42 Inſt. 23, 
In the Chancery (Cancellaria) are Two Courts, One Ordinary, 5 55% 
where the Proceedings are according to the Laws and Statutes of 2; ink. = 
the Realm; another Extraordinary, being a Court of Equity. 553. 

1. The Ordinary or Legal Court is a Court of Record, held Wel. Sb. 
Coram Domino Rege in Cancellaria, on the Petty-Bag Side. Of the Chan- 

* The Lord Chancellor (d Cancellando, from his Power to Can- eb 1 86 
cel Letters Patent, being the Higheſt Point of his Juriſdiction) or g. 
Lord Keeper, is the Judge of This Court of Common Law. [See 
rfra.] - | t 
1 by hath theſe Officers under Him, (vis. Twelve Maſters of * + Inſt 82. 
Chancery, (whereof the Maſter of the Rolls is the Chief) The 
Clerk of the Crown, The Clerk of the Hamper, The Sealer, The 
 Chafe-Wax, The Controller of the Chancery, Twenty-four [20, 2 Iuſt. 

670.] Curfitors (Incorporated by Queen E/1zabeth) for making out 
Writs of Courſe, or Formed Writs, according to the Regiſter of 
Writs, a Book of Great Antiquity and Authority. The Clerk of 
the Preſentations, The Clerk of the Faculties, [See 25 H. 8. chap. 
20.] The Clerk Examiner of Letters Patent, The Clerk of the 
Petty-Bag, (in whoſe Office the Proceedings of This Court are 
Filed and kept} The Six Ah mes. 

This Court hath * Juriſdiction to hold Plea by Scire Facias for * 4 Inſt. 79, 
Repeal of the King's Letters Patent, at the Suit of a Former Pa- Dam Abr. 
tentee, When they are Granted to ſeveral Perſons for _ 776. 
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4 Inſt. 80. 


24 Inſt. 81. 


© 4 Inſt. 79, 
82, 84. 


: ſame Thing. But When they are againſt Law, or Granted upon a 


Falſe Suggeſtion, The King may have a Scire Facias to Repeal his 


own Grant by Letters Patent. [See the 18 H. 6. ch. 1. 3 Ed. 6. 


chap. 4. 13 Elis. chap. 6.) Here alſo It may Hold Plea of Peti- 
tions, Monſtrans de Droit, (i. e.) for a Subject to be reſtored unto 
Lands, Cc. which he ſhews to be his Right. [See 34 Ed. 3. ch 14. 
36 Ed. 3. chap.'13. 4 Rep. 54.) Traverſes of Offices, (7. e.) To 
prove that an Inquiſition taken of Lands or Goods is defective and 
wrong. There may be alſo a Scire Facias upon Recognizances in 
this Court. [See the 23 H. 8. chap. 6.] Execution upon a Statute- 
Staple, Sc. But the Execution upon a Statute- Merchant is return- 
able in the King's Bench or Common Pleas. And This Court 


may hold Plea of All Perſonal Actions By or againſt any Officer of 


this Court, and, By Acts of Parliament, of ſeveral Offenſes and 
Cauſes, | | | | . 

The Proceſs is under the Great Seal, and in Latin, according to 
the Common Law. [ It is now in Engliſh, as are all other Law- 
Proceedings, by 4 Geo. 2. ch. 26.) But when the Parties come to 
Iſſue, This Court cannot Try the Cauſe by a Jury, but the Record 
is to be Delivered by the Lord Chancellor, &c. into the King's Bench, 
to be Tried there; And after Trial It is to be Remanded into Chan- 
cery, That the Judgment may be given. there according to the Rules 
of Law. [V. 2 Saund. 27.) But If there is a Demurrer in Law, It 
ſhall be argued and adjudged in this Court. Upon a Judgment 
Given in this Court a Writ of Error doth lie Returnable into the 
King's Bench. 3 by ty 

This Court is faid to be Oficina Juſtitiæ, out of which all Ori- 
ginal Writs, All Commiſſions of Charitable Uſes, Bankrupts, Sewers, 
Ideots, Lunaticks, &c. that paſs under the Great Seal, do go forth. 
And for Theſe Ends this Court is always open. * So one from hence 
may have an Habeas Corpus, Prohibition, &c. in the Vacation; 
which Iflue out of other Courts only in the Term-Time. Yet it is 
faid, no Motion can be made on the Petty-bag Side in the Vacation. 
1 Williams 522. Here alſo a Subpzna may be had to Force Wit- 
neſſes to appear in other Courts when They have no Power to call 


them. [N.] | 


2, © The Extraordinary Court is a Court of Equity, and proceeds 
by the Rules of Equity and Conſcience. This Equity confiſts in 
Abating the Rigour of the Common Law {for it 1 th conſiders 


the Intention than the Words of the Law) and Exerting Power, in 


« ; Inſt. 87, 
121,213,242, 
248. 

12 Rep. 113. 
2 Roll. Abr. 


164. 


* 4 Inſt. 84. 


Caſes wherein the Subject is without Remedy in the Courts of 


Common Law. | 
A Commiſſion or Letters Patent, without an Act of Parliament, 


cannot raiſe a Court of Equity. But a Court of Equity may be 
Held by Preſcription, | 


The Officers are Theſe that follow, (viz.) 
The Lord Chancellor or Lord Keeper, the Chief Judge in this 


Extraordinary Court of Equity, as well as in the Ordinary Court of 


Com- 


— — — # 
„ 


2 


Nunguam decurritur ad extraordinarium, ſed ubi deficit erdinariam, 4 In. 84. 
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Common Law. He is not made by Letters Patent, but by the * 4 Thi. 87. 
Delivery of the Great Seal to Him, and by taking an Oath to 

Serve the King and his People Faithfully in the Office of Lord 
Chancellor. [See the Oath, 4 Inſt. 88.] * This Great Seal is ſaid * 2 Inſt. 552, 
to be Clavis Regni; under which are paſs'd Commiſſions, Charters, 554555+556- 
Letters Patent, Writs, Cc. as hath been ſaid. © By the Common 4 . 
Law no Grant of any Land by the King is Available, or Pleadable, 2 Roll. Abr. 
but under this Great Seal. See of the Privy Council, ſupra.) 8 
When an Act of Parliament doth Authorize the Lord Chancel- 44 Ing. 167. 
lor, or Lord Keeper, To Grant any Commiſſion under the Great Crompt. Jur. 
Seal, He may Grant the ſame without further Warrant, becauſe the *” © 5* S 
King is Party to the Act. 

The Lord Chancellor or Lord Keeper is to Viſit all Hoſpitals and 
Free Chapels of the King's Foundation, And it is his Privilege, to 
Preſent to all the King's Benefices of or under Twenty Pounds in the 
King's Books, where the King is Patron in Right of his Crown ; but 
not if the King Hath them by a Collateral Title, as by Lapſe: For 
then the King Himſelf ſhall Preſent. -[See the 22 Ed. 4. chap. 18. 
and Of Advowſons, Book 2. chap. 2. ante.] 


By the 5 Eliz. chap. 18. The Authority, Preheminence and Ad- 
vantage of the Lord Keeper of the Great Seal, and of the Lord 
Chancellor, are Declared to be the ſame to all Intents and Pur- 

es. | | * Ks, FE 
4 By the 1 W. & M. Seſſ. 1. ch. 21. Commiſſioners o be. appoint- 
ed to execute the Office of Lord Chancellor, or Lord Keeper, may 
uſe and exerciſe like Juriſdiction, &c, which the Lord Chancellor 
or Lord Keeper of Right ought to uſe, as belonging to their Offices, 
or otherwiſe. | phi 
One Commiſſioner may Hear Motions, and give Orders touching 
Interlocutory Proceedings, Re. | 1 


»The Lord Chancellor (or Lord Keeper) in caſe of Sickneſs, or * 4 Inſt. 84, 
Extraordinary Buſineſs, may call ſome of the Judges to Aſſiſt Him. n 
But He cannot make a Deputy. e e | wy 
He hath Twelve Maſters under him, whereof the Maſter of the | 
Rollt is the Chief, as before Obſerved. * The Maſter of the Rolls (4 lan. 97: 
in his Abſehce doth make Orders and Decrees, * This Office is grant- 41. * 
ed by the King for Life or at Will. [See His Oath, 18 Ed. z. 14 Ia. 99. 
ch. 16. The judicial Authority of the Maſter of the Rolls is con- 


* 
: 


w 


= 


firmed by Statute 3 Geo. 2. chap. 30.] 


The Maſters in Chancery are Affiſtants to the Lord Chancellor - * 7 


xr Lord Keeper, or to the Maſter of the Rolls, and fit with them ; * 


- . 


To whom References touching Accounts, Matters of Practice, Sc. 
are made, upon which they make a Report. They take Afidavits. 
or Oaths in Writing) made before Them, Acknowledgment of 

eds, Recognizances, Cc. [See Their Oath 18 Ed. 3. chap. 16, 

And the 13 Car. 2. (not Printed) Concerning the Office of the Ma- 

r 
Isce 12 Geo. 1. chap. 32. Which erects the Office of Accountant- 

% 
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There are alſo in this Court ſeveral other Officers. As, 

The Regiſter; who Hath many Regiſters under him to fat i in Court, 
and. to Draw up the Orders and Decrees. In his Office are filed all 
Reports from the Maſters upon References, and all Exceptions taken 
to any of the ſaid Reports. Þ 

The Six Clerks; in whoſe Office all Proceedings upon Bill and An- 

ſcwer, all Proceedings To the Decree, and after, are made. The 

Office of a Six Clerk is in the Gift of the. Maſter, of the Rolls, 
18. 14 H. 8. chap. g.] 

Here are alſo the Maſters of the Subtena-Office, The Clerk. of the 
Afidavits, where you File ſuch Afidavits as are uſed in Court ; The 
Examiners, Who take the Depoſitions of Witneſſes, and make out 
Copies of the Depoſitions ; The Clerks of the [Chapel of the] Rolle, 
who fit conſtantly in the Rolls, to Search for Deeds, &c, The Uſher 
of the Court, the Serjeant at Arms, Who catricth' the Mace before' 
the Lord Chancellor, or Lord Keeper, and by whom, or his Sub- 
ſtitates, Perſons Standing in Contempt of the Court are taken into 
Cuſtody ; ; The Warden of the Fleet, who receives ſuch: Priſoners, 
as are . e by the Court; The Clerk of the Appeals. [See 
25 H. 8, ch. 19.] 

Fg The Fur} ſdikrion and Power of this Court of Equity i is of vaſt 
* 4 Inf. 84, Extent, tho' no Court "of * * Record. : Almoſt all Cauſes of Wei ght 
Crompt. Jur. and Moment, Firſt or Laſt, have Theit Detertimation here. In. 
7 Roll. Abr. this Court. the Lord Chancellor Himſelf may ſue. * But he cannet 
373. make a Decree in his own Cauſe. Here Relief is often Given 
* 4 loft 4 For or againſt. an Infant, notwithſtanding, his Minority; For or 
749. againſt a Married Woman, notwithſtanding her Coverture.” In ſome 
Caſes She may ſue Her Huſband, as for Alimony of Maintenance,” 
when they are parted, c. She may ſue without Her Huſband; 
when He is Beyond Sea, &c: Alſo ſhe may be c mpelled to Anfwer, 
without Her Huſband. Here Executor may fue Onè another, or 
one Executor alone without the Reſt. may þ be ſued. , But Ph ſhall be 
Charged for no more than he has received. 4 
» Weſt, Symb. © All Frauds and Deceits, for which thett is f aneh at pion 
of OT ', mon Law; All Accidents, as to Relieve Obtig gors, _Morty: 0e 
4 Int — againſt Penalties and Forfeittres 157 dae Bonds Weder 
1 — ihe Bic where the e bo Was pay pa 275 1 ol. Dal, y, but 1 0 
. Extraordinary Matter ned to Diſable wy E An 
255 754 Breaches of. 17 and Selene not Exec by t 27 H. 8. 
4 709, ch. 10. concerning Dees, are roperly Sante here, hd, are 11 
2 1 85 lowed by all Parties to be under its Jurifdi&ion.. 'Al 10 15 Court 
«will affor d Relief, when Unreaſonable Enga ements en 

Made, pul ns without Conſideration ; were 1 eber 

lies upon One Man alone at Common Law, to make e others cont 1 

bute to the Charge ge; It will A Men to Perforth theit 1 7 gree- 


ments; Reduce che General La a Mangt to 4 Wa ainty 3 
Relieve. a Copyholder 13 il ge of 7 4 5 a ertaig 
Fines of Co 1 ectee for a Ka cg 


Fc. and upon Every r tion, O der an A Comin ectee 15 
Incloſüres 15 be 540 2 05 124: aud Grounds that 455 Cru 

or for encloſing FED. in a Pariſh, forcing the Parſon to Con fri 
upon an Equivalent where a. Ap ree ; Decree for Recovery of 


Monty or Land Given to Charitable Uſes and Miſemployed ; Diſtin- 
guiſh 


— 


Crap; I. 


Taue of England. 


——— — — — —— 2 
_—— —— 


2 — — — . ce —— ES , 


etiſh'a Marys Labd Confoirided with' others; Decree that one fall 


have the Tuitio#'8f à Child; Make Executors and Others Give Se- 
clirity- and Intereſt for Money that is to lie long in their Hands; 
Oder the Performance of à Will, eſpecially if it concerns Lands; 
confirm à Title to Land, &c. the” One hath' loſt his Writings by 
which he {hould make out his Title; Make Conveyances, Defective 
thro' Fraud or Miſtake, Good and Perfect; Enforce the Inrolment 
of a Deed, if there is need for it; Force Men to come to an Ac- 
count with tath Other; Avoid the Bir of an Action by Reaſon of 
the Statutes of LimRation; 1 [24.] Decree for Things in Action 


upon Aſſignment to an Aﬀignee upon Conſideration, &c. In ſuch : Crompe. 


like Caſes, The Court may, without any Regard to Form or Miſ- 
— Proceed to a Deere according to Equity and Good Con- 
ſcience. 

Note, That this Crue wil not Retain à Suit by Engliſh Bill 
under 10 J. Value, Except in Caſes of Charity; nor under the Va- 
lue of 40 5; per Ann. in Lands, GS 1 it be for a Rent-Service, 
Ge. 


This Court alſo will Reſtrain other Coutts; that Exceed heir Ju- 
riſcliction, and Remove the Suit to itſelf By Chr tiorars. | 

But let it be Obſerved, That in all Caſes where the Plaintiff hack! 
His Remedy at Common Law, Ie ought not to be Relieved: here. 


Nor will this Court give Relief, Where the Subſtance of the Suit 


tends to the Overthrow of an Ad of Pafliament made for the Pub- 
liek Peace, of to the Overthrow'eF any Fundamental Point of Com- 
mon Law, or take from other Courts their "Peculiar Juriſdiction; 
tough Judgments and Sentences in other Coutts may be Examined 
in Equity. 1255 the 4 F. 4. — 5 23. and upon that Statute Dr. 
& Stud. Dial. 1. chap. 18. 4 55 chap. 4. and the 3 Inf. 119, 
123, 124. 4 Inft.'84, 955 90/87. An. ſee more at large Crompr. 
Cur. Fit; Chiriicery, and — Ry ef Tothil; Cuty,  Chlancery 
Ee) We ' Pot the Jrifdidtion'; 4 Power of the Court of Chan- 
ery. And fee of Pfæmume, "BboR'4. chap. 1. 
The Me Welt of Proteeds inge in this Court, is, Firſt, To File 
7 Bibot Cor aint [See Weſt's Sy mb. Of Chuncery, See. 0 21,2; 
1 Wis . 16. & 24.Þ for ſome Fraud, Force: or 
ſoy ww, And if the Bill is to Quiet the Poſ- 
x9 er to'ſtay' Procetdingy' at Law, an 
th _— © al in Pray 
When the Bill isF _—_ — Sulpaln muſt be alen out. 
. Compel the Defendzüt to appebr 1— {-Paity of 100 J. (being 
ords of Conſe and Anſwer the Bill. If he'Q6th-not appear, the: 


Jur. 42. b. 
1 Roll. Abr. 
372. 


en 47 — of the Service of it Perſonally, or that it was left = 


ling Hobſe Wit his Wife or Setyafit, or that it was hung 
75 bs Dbot, Ge du Arc ment iftoes out againſt him; and if 2 
Non in - Eroius ib tetürhed, then an Attachment with FProclamu⸗ 
tion Socs againff Hirt; -ahd if he ſtandd further out in 'Contemp PR 
then Come of Rebellion may be iſſued forth, ditected töl 
Sberi Privafe Pd ſoils" fg öpHrehendipg of bit, and" the 
Bi of Him de he Me, Punt the proper Priſon of this O6uir, 
for Wick" Börpofe te thay Erdal tfthlany Dot; J . If the Pe- 
fade lands to op ia Contémpt, A e at Hm may be 
ſet'td ks Him. Aud if He canfet ber takt, K Beitefration of 


4199 his 


2 » oe cat wy  e—. _ 


4 An Inftizute of the "Book IV. 
| his Land may be obtained, till he doth appear. 1 [See 5 Geo. 2. ch. 
25. for making Proceſs effectual againſt Perſons who abſcond.] 
« Weſt's But if a Peer is Defendant, The Lord Chancellor, &c. firſt 
2 Of writes a Letter to Him, and if He does not Appear, Then a Sub- 
Sed. 2% pana goes out, and (if he is ſtill in Contempt) an Order to ſhew 
2 Ventr. 342. Cauſe, why a Sequeſtration ſhould not go forth; and if he ſtill: ſtands. 
= Abr. out, A Sequeſtration goes forth; but no Proceſs of a et n 
His Perſon. _ 
There are ſeveral Other Sulperna s beſides a Subpana To Anſwer ; 
as a Subpena To make better Anſwer, Subfæna To Reply, . 1 
Subpena To Rejoin, A Sulpæna tor Witneſſes to Teſtify, [See of 
the Ordinary or Legal Court of Chancery, ſupra.) To Hear Judg- 
ment, To Bring in Writings, For Coſts, Sc. All the Proceſſes of 
Contempt are likewiſe taken againſt thoſe that nt Orders, or 
ſtand otherwiſe in Contempt of the Court. 
> Weſt's > When the Defendant doth appear, Then the Proceedings are By 
„ the Defendant's Anſwer to the Engliſh Bill of Complaint, if there is 
Se. _ gc. no Cauſe for Plea (To the judiſdiction, in Diſability of the Perſon, 
or in Bar) or Demurrer to the Bill. [See of Plea; and Demurrer, 
ch. 4. poft.] Then the Plaintiff Enters his Replication, unleſs he 
files Exceptions againſt the Anſwer as infufficient, referring it to a 
Maſter to Report whether It is inſufficient or not; To which Report 
Exceptions alſo may be made 'by the Parties. The Anſwer, Repli- 
cation and Rejoinder, &c. being ſettled, and the Parties being come 
to Iſſue, Witneſſes are to be Examined, upon Interrogatories purſu- 
ant to the Bill or Anſwer, either in Court or by Commiſſion, (called 
a Dedimus Poteſtatem) in the Country; See the Cuurt of Commi/-. 
fioners For Examination of Witneſſes, infra.] Then when the 
Plaintiff and Defendant, have Examined their Witneſſes, There is. 
to be Publication of the Depoſitions of the Wirgeſles, and the Cauſe 
is to be ſet down for Hearing, After which follows the Decree. 
The Decree; being, ſeryed. upon the Party under the Seal of the 
Court, and not Obeyed, all the Proceſſes of Contempt will Iſſue 
out againſt him for his Impriſonment, ill he yields Obedience to 
it; or there may be an Njunction granted for Poſſeſſion of Land, 
where the Decree is for, Land, and the Party.remains, Obſtinate af. 
ter his Impriſonment. And if this is Diſobeyed, the Court may 
Grant a Segueſiratian of the Land, or a Commiſſion to ſome Ju- 
ſtices (and if need be, a Writ of Afliſtance of the Sheriff) to put 
the Plaintiff in Poſſeſſion. Though it has been ſtrongly urged, 
4 Inſt 84, that This Court of Equity can bind the Perſon only, not the 
213. Eſtate .of the Defendant's Landes nor Property of his. Goods and 
Crompt. Jur. Qhattels, . 1; 5: 
r Plaintiff diſmiſſeth bis * Bill, or the Defendant Diſmiſ- 
749. th the ſame for want of  Profecution, T he Bill is to be Diſmiſſed 
with Coſts, to.be Taxed by the Maſter. [See the 15 H. 6. ch. 4. 
48 5 Am. ch, 16. F. 24. And ſo if the, Wer is on Behalf, of 
the, Defendant. 32 
An; ſeveral: Parts 4 of eſe Preceding, There * be 2 


a 


where Pony is any, = ay — on an Aepeal to the Hou of 


Lords. Les de 12. #..3. cf. 3, For Exhibiing Bll in Chan- 
2 cery, 


As. 


ar- 1 Law England. 489 


cery, &c. againſt any entituled to Privilege of Pealiament ; And ſee 
Weft Symb. Of Chancery: e Ec. Bohun's Curfus Cancel- 


AG E Tar] 


v. The Court of King's e ſtk the Proceedings are ſup- Of the Court 
- mp on Coram Nobis "TD ) 17 furrimus in An- of 1 
conſiſts of a Chr uſtice created t, who is a Lord b * | 
= Office while he wt it, and Three others Judges created — 2 * 2 
Letters Patent. All of them are to Continue Quam 1 Diu fe bene 4". 71, 73, 
Geferint. (See the 12 W. 3. ch. a.] This Court is removeable at 7” 70. 
Pleaſure. The 0 of this — is in the Cuſtody of the Lord *2 Inſt. 555. 
Chief Juſtice. 9240 4 HCS e 
The Judges in this Conte are 1 Sovereign Juſtices of Oyer * © 4 Inſt. 73. 
Terminer, Gaol-Delivery, and of Eyre: [See of the Court of Ajizes, 4 eb 57: 
infra.) Conſervators of the Peace of England, and the Sovereign +4408 
Coroners of the Land. [See their Oath, 18 Ed. 3. Stat. 4. ch. 3 
* They Have Supreme Authority, the King Himſelf being "fappoted "2 Inſt. :66, 
by the Law to fit there; tho the King doth: Judge by His Judges, ? 4 lag” A 
who even in his Preſence Anſwer all the Motions, &c. the King bim- 7 
ſelf cannot Judge in his own Cauſe. And tho ſeveral Statutes fay, 
That Delinquents ſhall be Fined at the il of the King, It is to be 
wor Toa by his Jaſtices according 


underſtood, that the Fine ſhall be 
to Law; for that is the Will of the 

1 , the Subordinate Ae of un Cour and its Fu 
ziim. 6 


A. Ae ee 0 | | 
The Subordinate Officers on the a or for Pleas of the 


Crown, are The Clerk of the Crown nnn 
&c. who frame all Indictments, &. 

The Subordinate Officers on the Plea-fide or Ci uil:ſide betwixt 
Party and Party, are the Chief Clerk or the Prothonotary, who 
hath His Secondary and Clerks. The Se commonly called 
the Maſter, receives Matters Referred to him by the Court to be 
Examined and R 3 He Signs all Judgments, Taxes Coſts, 
gives Rules to Anſwer and Reply, &c. informs the Court in Matters 
of Practice, &c. The Clerks 21 Pleas, Record all 
Orders, Rules, Judgments, Verdicte, &c. The Prothonotary hath 
alſo a Deputy, who keeps the Stamp for Signing all Writs and Pro- 
ceſs, and keeps Remembrances of all Records, Files Writs Return'd, 
Writs of Error, Common or Special Bail. 

The Cuftos Brevium files all Originals and other Writs, in Order 
to Outlawry, Examines and Seals all Records of Ni Prius for 
Trials at the Aſſizes, and ſeveral Clerks under him. 


The Clerk of the Papers makes up all Special Pleadings and De- 


murrers. 
The Clerk of the Declarations files all Declarations after they are 
Ingrofſed i in Parchment till Iſſue joined, | | 
The Signer and Sealer of Kills of Middyſex keeps a Book to 
Enter the Plaintiffs and Defendants Names in all ſuch Writs. 
The Clert of the Rules takes Notes of all Rules and Orders made 


in a; Court « on the EET pad — D them up, and En- 
ters 


e ts BoO IV. 


ters them wa Hock at Ie nodes ub itꝭ uſed in 
Court, and widnhhmlare —— ag N UN 
[See the 29 Car. 2. chap. 5. Concerning Cam lin, totes 
Aſfidavits in the Country, touching any Matter depending in the 
Courts at Hefen 16 1½/ Card z H x Cdnceiing the 
* Duchy of 1; ,o au virsimuſt be madeaeſor 
ef the Judges of the Gburt, den wofosehs Commiikdner)Rachotiand 
dy Act of Pacliachent,NOο wink bas i zyotns of .alidiw v ad 
N Pbil aero one bor: ech Countyy nnr the mean Proceſs after 
the Original in Suing do the Outlawry. : £1 4 % 
The Clert of the Errors aliow-S AI Writmof. Errors, and i 
Superſedeas thereon, He alſo Tranſcribes the Recordsyito: —_ 
fir ; | ried mt6) the :Exthdq nex=Cham bet, D8 None e Lords. 211 a 
The Clesk öf he! * and PG Files Bal Fase, Marks 
ws the Poſteu t, £360 A to S0 ads to moribund) [xt 
The Mahal of — King's Bench Thb the Caltody of all Priſo- 
| keis Committed hy thek Court. 1 0 A vmanque voili vat. 
Thcce art — — ave, Oaytr. and Furrer. 7 _ Ws 
2. As to the. Jurijdiction/ob: 6 Couteh donor tied ni u oh 
The- 06:!This/Courtis General and over all England, 
It bath Juriſdiction! in , ad: Croil-Chaſes, _ Aer, 
is divided into a CM.πνAονi de and a Pleafidert -- 
4 Inſt. 71, The Crown-fide Ori ginally takes hizance of ul Fgeaſone, 
72, 75- Pelonits, Miſdermearidrs, o'theiBreach of thePaace|lor Op- 
Fm w preſſion of the Subject; and of all Cauſes proſecuted by Way of In 
Book 2. ch. 3. dictment, Inquiſition or Information. Into this Office Indictments 
from All Inferior Courts, and Orders of Seſſions, e. may be Re- 
mbved by Crtid aa Ne chte may be Returnedt By the She- 


1 — aa, „und of Murder by Mitad venture 
are Certified hither of Courſe. 2 — 0 


all 


ng Rules) o Gauen; Cn ming Which:the:. Party 
— to 91mm; pare th and if, — ** de 
Vined;; il Lanocent, Diſcharged, i Wy) Eu unNU e $357 
b 3 Inſt. 27. At is the Supreme Court of Criminal ludiſdistion. When 
4 inſt. 75 By the Coming of the; Cdurt of Kings Bench into any County, the 
dank -p. C. Powels of — a nner, Giol-Delivity of 
Book 2. ch. 3. toſt chat have Comainieett M Sr.) are ſuſpended witiibut 
Writing to them "Uuoelidg th Ten uta a Speciat Commiſſion 
of Dyer. and Terminer, \thevOganifidnaegs Ha fit in the ſame 
Gvianty: where the Kings Bandh inte, — an Indict- 
ment found before them inliii D erte +5 eli. 
4 Inf. 14. Þ rn” nor oth norte dlc esa tion, & other Means 
twhotd:Pleas; / but thoboPobbetits Origins diary. For when 


fore 


the King hatWa „urn bes- gelen from the 
Eaw, ber i iE 'f8cthe 6 H. 8. ch. 6. 
For Remitting Priſoners 22 * Indictments to the Places wherg 
the C? nm: =wWA> chap. and leb. 
22, 1 the B e af! Cp muted"! ot gel 
«\ lot. 71, 27 Go ap hab the Gl Bran) cd cee 
1 Jur in all 25 —— A for eur Cee Mcecuht, and of 
67, 68, 78, AW Aci De, Gt Scandalous Wonds, 


3. Sposial 9 e Statutes, and all 
other Perſonal Actions, Ejectments Ec. againſt any Perſon ſuppoſed 
to 


3s ö ]nl, | 
to be in theEuſt tte Maria; 9 one ſue? be 70M 3 
ras | pe perſons! ay ſt an Offiter, . 
op Clerk ef wp Court” Theſe Office Ty 210 They Are ec 
in any other Court) muſt have Privilege '6f this Court, in reſpe 
their\neveffary;Atreithaice there. "Phis Court alſo may bolt 5 
By Merit dut of the Chancery of all Freſpaſſes _ vi et Armi : 
Replevins, Cc. [See 12 V. 3. Stat. I. c 85 Which " Pow 
to pers rp U sgainſt erſons having Nynege Parliatn 5 
And ſee the of Boyret v Datein, Mich 13 Geo: 1, in B. R. 
This Court only may Regularly Exanaine al and all Manner F. F. B. 
Errors, in Fact and in Law, of all Judges and Juſtices, in their 3 _— 
dgments, Proceſſes, find Proceedings in Courts of Record ; nqt. on I , 
in Pleas of the Crown, but in all Pleas, Real, Perſonal ad Mixt 
che Court of Exchequer Excepted; 25-ſhall- appear hereafter. * lt 
may Reverſe a 2 Judgment gen in ny Nins: 8 Bench in Treland. 
See 6 Georg. 1. chap. F.] 
It Granteth an Habeas Corpus upon Motion, to Relieve Per ſo 
wrongfully Imprifoned ; For V. der Retärn of the Cauſe They 25 
ds; Bailed or Biſcharged. 95 
It Granteth Prbhibitfons to Ooh Teiiporal ak Editeliaticat 
to keep Them within' their proper Juriſdiction. W 
| Alſo, This Court may Bail any Perſon whatſbever, Refto 
Freemen unjuſtly Digfranchiſed, Repeat" the Patent of che King by 
Sire facias; Se. en One Och 10 xv 
The Errors of the King's Bench vaithor be Reverſed but in the 
Houſe of Lords, except in Bake: Caſes when the Action is firſt Com. 
menced in the K. B. (and not by Original out of FN accord- 
ing to the 27 Elia. chap. 28. By which Statute the Error may be 
Examined in the Exchequer-Chamber. But thence too, it may 
Removed into Parliament. ng the. Manner of. Ff 8 s if 
aui and Criminal Cauſes, 1 5. 4 & 8 . 9 


i Ie 


23T 
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VI. The Court of ®' Cle Par te ne 6 7555 eng) Of the Court 
A the KipwoOourt: held at — or o_— ct 7 lace, 1 
Coram Fuſticiariis noſtris apud Weſtmonaſterium 1 * 3 b 1 Inſt, 71. b. 
tient Time Common Pleas were holden in the ap 
was Removable at Pleaſure. '' [See the Prof 
8 Rep. 145. 1 Toft. 17 1. B. 2 Inſt, 22, e 
of This Court.) 


ren, 9 3B. 
5 e 


Let us View its Officers and Tritt, 8 


-21 Of the Officers. 

In this Court are Four Judges, (viz) The Grp Jahr who ! is 
« Lord wo His Office whilſt He Holds it) aſſiſted with 25 other 
Judges. They are created by © Letters Patent yam diu ſe bene « 4 Inſt. 100] 
Geſerint, [See the 12 M. 3. ch. 2, And ſee” their Oaths, 18 Ed. 
3: Stat, 4. chap. 3.] | : 

The Tord Chief Juice in placed on che Rech by the Lord 
Chancellor or Keeper; and the er Judges by the Chancellor or 
Keeper and the Lord Chief Juſtice. The Seal of this Court * 18. 
Committed to the Cuſtody of the Lord Chief Juſtice. ten: 


* The 


492 


"As. Ears pray” the Boo K Tv: 


| « 4 Inf. 101. 


*. The Reſt of the, Officers belonging to this Court, ae, | 

The Guſtos Brevium; who files and keeps all Writs 4 
Here, and at the End of every Term receives | from the Prutbuus- 
taries all the Records of Niſi Prius or Poſtea, | Gr. 

The Three Prothonotaries ; who enter all Pleadings, Record ind 
Exemplify All Common Recoveries, &c. bey have their e 


dari 
| The Clerk. of the ference: ; who. Danes all Warrants of 1 
ney for Plaintiff, and Defendant, and all Deeds of Indenture of Bar- 
gain and Sale acknowledged in Court, ot before any Judge thereof 
out of Court, &c. _ 
The, Fourteen Philizers ; who, having ſeveral Cou ties of Eng- 


land Divided amongſt them, make out all Meſne Proceſs, as Capias, 


Alias, Pluries, &c. between the Original. Writ, and the Appear- 
ance, &c. 
th the Roll heren, and 


The Clerk of the Eſaint; who keepe 
Enters all Actions. He alſo provides Parchment and cuts it into 
Rolls, marking the Numbers thereof, &c. _ _ 

Four Exigenters ; each being appointed for ſeveral Counties, make 
all Exigents and Proclamations, in Order to an Qutlawry upon the 
Return of the Pluries Capias brought to them. 

_ The Clerk of the Super/edeas; who makes Writs to Superſede the 
Outlawry, upon the Parties appearing to the Exigent. 

The Clerk of the Outlawries; who makes the Capias Utlogatum 
upon the Return of the Exigents. He is only a Deputy to the 
Attorney General for the Time being, who is Maſter of this 
Office. 

The Clerk of the Juries; who makes the Writs of Habeas Go 
rora Jur. or Diſtringas Jurat. for the Summoning Juries to appear 
after the Panel is Returned by the Sheriff upon the Venire Facias 
for the Trial of Iſſues. 

The Chirographer [or Cyrograper ;] who engroſſeth all Fines 
upon Writs of Covenant, makes the Indentures of all Fines Levied, 


and Delivers them to the Parties, Sc. [See Weſt. 2. cb. 44. 2 H. 


4. chap. 8.] 
The Clerk of the King's Silver; who Enters upon Record the 
Money which the King is to have upon the Fines ; or the Poſt-Fines, 
. to the Value of the Land, as it is rated upon the Writs 
of Covenant. 

The Clerk of the Inrollments of Fines and Recoveries. [See 23 
Eliz. chap. a.] 

The Clerk of the Errors; who makes out the Superſedeas upon 
Writs of Error, and doth Tranſcribe the Records out of the Com- 
mon Pleas into the King's Bench, . 

The Clerk of the Treaſury ; who keepeth the Rolls of the Court, 
and makes Copies and Exemplifications thereof, makes up and Seals 
all Records of Ni Prius, which are after the ſame Term wherein 


Iſſue is joined, Sc. 


The Proclamator of the Court; The Keeper of the Cou rt; Four 


Cryers, Subſtitute to the Proclamators. 


| The Warden of the Fleet; or of the Priſon proper for All Com- 


mitments out of the Court. 


4 
None 


Ya ts. den deemed <hocrmnnce — — 2 2 


wat Laws of "England: 


-Noke' are (Adenitred to Plead at the Bar or to Sigh" | 

Pleadings in ahis Court; bat Sweantsar LAMA! wm di NI , „ 
Te arrornies ate not Limitted to any! certain Number Y Sn 1 Tt 
910 As. to the urge. 25 31 1 71 W \ Fo. N , 1 1457 ; Da q 
The Jurek of this bur is 8 And Extendeth it * 4 Taft; 200. 

ſelf throughout all England." It hath Joriſdiction in All * Civil * 4 Init. 994 

Cauſes, Real, Perſonal} or Mixt. Neal, or concerning Inberi- "33 

tances, by which Fines and Recoveries do 'paſs, and all other Real FEM 

Actions by Original” Wiits. In Perſonal and Mit Actions This 

Court and the King s Bench, for the moſt Part, have a concurrent 

Juriſdiction. But this Court hath no Cognizance of Pleas of the 

Crown. Common Pleas . to on Al ant wo ae not Pleas of 

the Crow-m. 4325 '\ 1 8914 
Regularly This Court Les Hola vity Pl m 5 Action Real, 

Perſonal or Mixt, but by Frit out of the Chancery "RetutriabNvin 

this Court. -But in certain Caſes it may Hold Plc by Bill With- 

out any Writ in the Chancery) For or Againſt an Officer or other 

Win a Perſon of this Court. And“ This Court,” without Any 
rit, upon a Suggeſtion may Gfant Probibitioms where there is 

neither Plea or Writ of Attachmebt-Depending; to keep Temporal 

and Eccleſiaſtical Courts within their due Bounds. Alſd this Court 

hath Juriſdi&ion for the Puniſhment of their Officers and Miniſters. 

In a Word, All Actions cognizable by this Court come thither 

either by Original, as Arreſts and Outlawries; By 'Priviſege or Ati 

tachment, For or Againſt privileged Perſons Out of the Teferior 

Courts, Not of Record, 'By y Pone, Tot, Rerordarr, Accedas ad 

Curiam, or Writ of Falſe Judgment. [see Of Writs, - chap. 4. 

poſt.] But the moſt uſual Way of Removitg Cauſes our of Inferior 

Courts is by Certiorart or Habeas Corpus, „Hun 


J * 1 21 J b 4 


VII. The Court] of Excbojiler: (Scacearium Gabun, un, From Of the Court 
the Reſemblance that the Chequered Cloth beats to a Cheſs- Board, of * 
which covereth the Great Table in that Court) is- the laſt of the a 
Four Courts at Meſiminſter. An Antient Court of Record, ſet up 

to order the Rights and Revenues of the Crown, and for Debts and 

Duties due to the King in Right of His Crown, 

This Court conſiſts of. Parts, whereof the Uper- Part Gal. « 4 Inſt. 103. 
eth eſpecially in the Judicial Hearing and Determining all Cauſes 
belonging to the King's Treaſure ; The Lower Part (called the Re- 
ceipt of the Exchequer) in — and Paying Money, 

Each bath its proper Officers 

The Upper Court is Goveroed: by the Lord High Jreaſurer, . , Ia. 104. 
the Keeper of the King's Treaſure, and of Foreign and Domeſtick 
Records. He hath this Office by the Delivery of a White Staff at 
the King's Will and Pleaſure. [See His Oath and Duty, 4 Inſt. 

104. ] This Office is ſometimes Executed by Commithon, fie is alſo 
7 reaſurer of the Exchequer by Letters Patent. 
The f Chancellor and Under-Treaſurer Governs this Corb under f2 Inſt. c 


-the Lord High Treaſurer, "md hath the Ronny of the rat of This 4 Inſt. * 
Court. | | 
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Anidwftitute, af Book. LV: 
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under this eg to Grant Leaſes ber Life or Veats; 


« 2 Rep. 16, Ie dls 


ll. Abr. elpecially in ſmall Things, and t. Par Menn Butido Matters of 
182. Great Conesma dr ig ah ſue Way, d the a Leaſe the 
3 Cro. 513. Great Seal. 

* The Lord Chief Baron is the Chief Judge of this Dove, aſſiſted 


Alan. 38 l. with Three, other Barons, Who are the Sovereign Auditors of Eng- 
4 Inf 315. land, and Hear and Detetrpine All Cauſes in ws or Equity. They 
« 4 Int. 1j. are erqated by Letters Patent, ud * Ge int. l 
3 Cro. z03. dhe a.. Ji cht 8. and ſ their Oath, 4 I. 109 15 

There alſo ſits in this Court anqther Baron, called che 
Baran, who Adminiſters the Oath of all Higb Sheriffs, Under-She> 
riffs, Bailiffs, Auditors, Receivers, Collectors, Controllers, Surrey 
58 and; Searchers of All the Quſtoms in England. 

41 Inft. 106.4. * Two * Chamberlains keep the Keys of the Treaſury, where 
2 Inſt. 380. the Records fe. lis with one "Rok: af Domgfoy. ben ve a 
4 Inft. 106. Vegan Pricking of Sheriffs, Se. 

Thy Kings Attorney General is made Privy to all ende 
Matters in this Court, and Exhihits in His Own Name all Informa- 
tions for Concealment of Cuſtoms, Seizures and Receipts ; as alſo 
— — for Intrufions;i Waſtes, Spails, Bncroachments and An- 
derne ede nee AF of che King's Lands, Cc. or Informations 

pon Penal Statutes, Forfeitures and Bteach of Covenant. 
fh Subordinate Officers in this Upper Exchequer, are, 

Tbe Remembrancers, who keep. the Records of the Court of Ex- 
chequer betwixt the King and His. Subjects, and Enter the Rules 
4 Inft. 106, and Orders there made. f One is called the King's Remembrancer, 
108. the Other, The Lord (Treaſurer's. Remembrancer. [See Coels In- 

ter preter, v. Remembrancer, &c.] Theſe Remembrancers have ſe- 

veral Attornies in their Offices, to do Buſineſs under them. There 
4 Inft. 106, is alſo a * Remembrancer of the Fi- Fruits, who. takes Bonds of the 
120. Beneficed Clergy for Firſt- Fruits and Tenths, and makes Proceſs 

Ageinſt Thoſe that do not pay the ſame. [See the Statutes con- 

cerning Fir Fruits and Ten vader Ti i, Archbiſhop, Archdeacon, 

. 22 Book 1. chap, 3.] 

4 Inf. 16, The Clerk of the? Piße; in whoſe Cuſtody are conveyed, out of 
107. the Offices of the King's and Treaſurer's! Remembrancers, Gc. (as 
Water thro' a Pipe into- a tern) all Accounts and Debts due to 
the King. So as whatſoever is in Charge in this Roll, or Pipe, is 
ſaid in the Law to he duly charged. Toce Cowel's Interpreter, v. 
Clerk of the Pipe.] In the T reaſury of this Office are kept the 
Great Rolls of the Exchequer, containing the Antient Revenue of 
the Crown, and the Foreign Accounts, which contain Part of the 
Revenue which i is Granted by Act of Parliament, Sec 
| aa Controller of the 975 ; which is the Chancellor of the Ex- 
:Gboawere: / © % ile 2dr 1d auth id: alas 
The Clerk of the Pleas ; z in whoſe Office all Officers and Privi- 
leged Perſons in this Court are to Sue, and to be Sued. 
The Clerk of the Eſtreats or Extras ; who every Term receiveth 
_ . - Efrreats out of the Lord Treaſurer's Remembrancer's Office, and 
Viriteth Them out, to be ſerved for the King, Cc. [See of the 
Sheriff, Book 1. chap. 7.] | 
> 4 Inſt, 17). The Foreign Ger. or Appoſer ; who Oppoſeth all Sheriff 
and Bailiffs of Liberties of their Green-Wax, i. e. Fines, Iſſues, 


4 | Amer- 
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CHAP.,L;; Lauf ef England. 495 
Amerciaments, Recognizances far the Peace or Goof. Behaviour, 
Recognizances far Appearances in any Court, &c. certified in ſeveral | 
Eſtreats into the Office of the Lord Treaſurer's Remembrancer, who 
Delivereth the ſame to the Clerk of the Eſtreats to be put into Pro- 
ceſs. And becauſe the Eſtreats annexed to the Writ are under the 
Seal in Green Wax, They are vulgarly called, Green Wax. 
Thee Auditors ; Who take the EA nts of the Kiog' Receivers, 24 Inſt. 106. 
Sheriffs, COIN IP Canoe and audit and perfect them, | 

a | | 


'” [See the 33 H. 8. cb. 39. and the 10 Rep. 103.] 
LUulert of 1 e Nichils, W Nihils, who tech om of ſuck 
Sums as the Sheriff upon Proceſs for the Green Wax Returns Nat 
Sc. [See 5 Rich. 2. cb. 13. Stat. 1. J 
The Marſhal; To whom the Court committeth the keeping of the 
King's Debtors, during Term-Time, to. the End that they may pro- 
vide to pay the King's Debts, or elſe to be further Impriſoned, 

Clerk of the Summons, The Under-Chamberlains of the Exche- 

quer, Secondaries in the Office of the King's Remembrancer, Secon- 
aries in the Office of the Lord Treaſurer's Remembrancer, Secon- 
daries of the Pipe, The Uſher of the Exchequer. | : 

The * Officers of the Receipt or Lower Court (beſides the Lord » , tg. 10), 
High Treaſurer, the Treaſurer of the Exchequer, The Chancellor, 108. 
the two Chamberlains before-mentioned) are Four Tellers, The 
Clerk of the Tallies, Clerk of the Pells (from His Parehment-Roll, 
called Pellis Receptorum) Two Deputy-Chamberlains, Two Uſhers, 

a Tally-Cutter, Four Meſſengers, [See the 2 H. 6. chap. 10. Con- 
cerning Officers that may make Deputies.] „ 
Thus much of the Officers. Now Let us View Its Juriſdiction. 

* Furiſdictibn of the Judicial Part of This Court in General « ; jag. 551. 
concerneth the Lands, Rents, Franchiſes, Hereditaments, Debts, 4 Inſt. 112, 
Duties, Accounts, Goods, Chattels, and other Profits and Benefits 3˙11 4.118. 
belonging to the King. TT | n | 

The Officers and Miniſters of this Court are Privileged to Sue and 
to be Sued Here, So is the King's Debtor, and the Debtor of the 
King's Debtor; Priſaners in this Court; Accouritants, that Have 
enter'd into their Account. So that all the Officers, Their Clerks 
and Servants, All the King's Tenents and Farmers, all Manner of 
Debtors or Accountants of the Exchequer are Privileged; to Sue and 
Implead one another, or Any Stranger, in like Actions as are pro⸗ 
ſecuted in the King's Bench or Common Pleas. | | 

The Judicial Part is a Court both of Law and Equity; and the 
Furiſdition of the one Court is as large as the other; both being 
for the Benefit of the King, or where the 955 is concerned. 
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1. The Court of Common Law is in the Office of Pleas, after the 
Courſe of the Common Law, held Coram Baronibus only. Here 
the Plaintiff ought to be a Tenant or Debtor to the King, or ſome 
way Accountant to him. The Leading Proceſs is either a Writ of 
Subpena or Quo Minus; The firſt is Generally uſed ; and Both Go 
into Wales; where no Proceſs of the King's Bench or Common Pleas 
ought to Run, Except the Capras Utlagatum. [See of Writs, ch. 4. 
oft. And of the King's Advantages in Property and Suit, Book x. 
chap. 2. and ſee the 1 Rich. 2. ch. 12. And for the Juriſdiclion 
of this Court, 33 H. 8. ch. 39. 8 


* 
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496 As Inſitute of the Boo IV. 
„4 Inſt, 109% 2. The * Court of Equity is Holden in the Excbeguer- Chamber, 
118. Before the Lord High Treaſurer, Chancellor and Under-Treaſurer, 
and Barons of the Exchequer. The Manner of their Proceedings 
is almoſt according to the Practice of the High Court of Chancery. 
But the Plaintiff muſt ſet forth in His Bill, That, He is a Debtor 
to the King; But whether He is ſo or no, It is not Material. In 
this Court the Clergy frequently Exhibit Engliſb Bills againſt, ſuch 
as Refuſe to pay them their Tithes, to make the Defendants: ſet 
them forth upon Oath, to prove the Payment of them, .&c. And 
Here the King's Attorney may exhibit Engliſb Bills for Any Matter 
Concerning he King. And any Perſon Grieved in any Cauſe at 
Law proſecuted againſt. Him on the Behalf of the King, or any Pa- 
tentee of the King, &c. may Exhibit. his Bill againſt the Attorney 
General, and Others that are Intereſted in the Caule, to be Relieved 
in Equity. 


The Leading Proceſs is a Subpena, as in the Court of Chancery, 


By the 1 Eliz. chap. 4. The Firſt-Fruits and Tenths of the Clergy 
are within the Survey of the Court of Exchequer. 1 


the 13 Eliz. chap. 4. 14 Eliz. chap. 7. 27 Eliz. chap. 3. 
7 Tac. 1. ch. 15. How Accountants Lands are liable to the Pay- 
ment of the King's Debts. ] | | | 
By the 6 H. 4. ch. 3. Commiſſions may be ſent to Enquire of the 
Accounts of Sheriffs and other the King's Officers. : 
>, Inſt. 119. To ſpeak Exactly, There are * Seven Courts in the Court of Ex- 
chequer, (viz.) The Court of Common Pleas or of Common Law, 
The Court of Equity, The Court of Accounts, The Court of Re- 
ceipt, The Court of Exchequer-Chamber, (being the Aſſembly of 
all the Judges of England to Debate Difficult Matters of Law) 
The Court of Exchequer-Chamber. upon Errors in the Court of 
Exchequer, [See 31 Ed. 3. ch. 12. 31 Eliz. ch. 1.] The Court 
of Exchequer-Chamber upon Errors in the Court of King's Bench, 
[See the 27 Eliz. chap. 8. 1 Eliz. chap. 1.] | 
Thus far of the Courts at WeZninfter, (vix.) The Chancery, 
King's Bench, Common Pleas, and the Exchequer. Theſe are all 
Courts of Record, Except the Enquity-ſide in the Chancery and the 
Exchequer, | 


Of the Court VIII. The Court of © Chivalry (or Court Martial) The Foun- 
of 88 tain of the Martial Law, is next to be Conſidered. It is now Held 
8 123. at Doctors Commons in Landon. | | | | 
x Inſt, 74. a. The Judges of the Court were the Lord Conftable of England and 
the Earl Marſhal of England, Marſhal is Derived from Marc, 
4 Lev. 230. in Saxon ſignifying a Horſe, and Schale a Governor.“ But now the 
Cy Parl. whole Office is given to the Earl Marſhal, Except in Matters touch- 
14 54. b. ing Life and Member, which muſt be before the Conſtable and 
4 Inſt. 127, Marſhal ; a Conſtable being appointed for that Turn only, 
00 Plea The Grant of this Office is by Letters Patent, to Exerciſe by 
of the Crown, Himſelf or his ſufficient Deputy. | 25 
Peel 2.ch. 4 Attendants on this Court are the Heralds, Created by Letters 
435 __ Patent. Of which Three [now Four] are called Kings at Arms, 
© The Reſt are Purſuivants, Theſe Heralds are Meſſengers of War 


and 
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CBA Lows of Bmgland. © 
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an, Peage; Shi, 12 4 0885 cents, Pedigrees and DA En R 
re. of the Genealo e Nobility 4 ng Gentry, * Thai "I 

18 in 'Deſcents and delete, : 35 oe Net, aß be a Means * 4 tas 126, 

to quiet. many Controverſies abo itles of Honours, Dig nities, Hob. 121, 

and Inheritances. [See Of | Evidence, chap. 4 650. They Marſhal the 

Solemnities of Coronations, . Matriag es, riſteaingd, Funerals, © 


Feaſts, Fc. of Great Perſons, upon 1 They p Hans to A Lev. 230. 


have the Sole Power of Painting A Marbella dunetals, 8g. Ju Pati,” 
c. 1 1 4 
They were Incorporated by Rich. 3. and afterwards by y Kiog 3, I F 
W r * inoiha6s) e cs . 
| | ag chap 1 


he Furiſſdiction of this Court i is ee! by the 13 Riel. 2. 1g. 26. a. 
Stat. 1. Chap. 2. (viz,) 157 I hath Cognizance of Contratts louc b. 5 4. 
ing Deeds of Arms and War out of” the Realm, and alſo.of Things Inſt, Tour 
that touch War weithin the Realm, which cannot be Determined or 124, 134. 
Diſeaſed by the Common Law, with other Uſages and e to the 


dame latters Appertaining. - Ak 8 Rich, 2. <>. 4 * 


© Out of the yp 90S 163 e.) in foreign Parts beyond Sea, For upon 
the Sea the Admiral hath Juriſdiction, 

Hut if the Cauſe of Action done out of the Realm is tranſitory, 46 Rep. 47, 
an Action lies at Common Law, tho done out of the Realm; or if ? __ > fone. 
the Contract made beyond Sea is for doing a 9 Act within th t he Realm, 1 Inft. 261. b. 

hat Part gives it to the Common Law. An Oblis gation made be- 44 

ond Sea may be ſued herę in England in lace che Plaintiff 14111 . 
—— tho it i bears Date Ti a Place beyo 1090 T aero 
miralty-Court, poſt.] But if by Action 18 Cuil or Loesl, then 
the Cauſe Pee s to this Coy * 

The Words, 1 other: Tag res an Cuſtoms, fab pport the claim of 
this Court, to give Relief to any of the Nobility and Gentry, that 
are abuſed in Matzers, of Honour z and to keep up, the Diſtinction 


and Degrees of Quality. 

The Proceedings are according to the Cuſtoms and, 1. Uſages of the : 1 Taft. 54. 
Court by Witneſſes, (and formerly by Combat) and in a Summary : - 8 
Way by Rep on; and in Caſes omitted according to the Civil Law, 431. 
and Law o bd Therefore upon Attainders, here can be no 4 Iaſt. 125. 


Forfeiture of Land, or Corruption of Blood. 


By 5 1 i. 4. "oh. 14. All Ap peals, for Offinſes 1 out pap the 
Realm, are Cognizable before 4 Call and Ae, but not 


Appeal of Mees within the Realm. SD — — - 


All 4 Appeals in Caſe of Arms or Heraldry and 'Grievantes or © 4 al 123 
from the Sentences, are to the King. This Sort of Appeal is Diffe- 3**: 

rent from an Appeal on an Offenſe. This is a Removal of the _ 
Cauſe to a Superior Court. . 
But this Court is grown much out of ber and Jah mak & 1% Holt 1 
no Buſineſs. For, <a 1 5 oy 
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By the 26 H. 8. ch. 13. \cH.8 8. ch. 2. 38 Ed. 6. &s' rt. 
All Treaſons and Miſprifion of Treaſons committed out of England 
* be inquired of in the King 5 1 by a Jun of the Jie County 
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. 10 eorge 1 10 P. 3. 7 the LR of Adnirulty, in- 
vo ; pn god the {Sew chap. 6. % or particular Courts Martial, 
| any 2 k 1. chap. 5. at the End] 


Of he Court, . IX. mY Adriralt Court (Curia Atmivaliteti) 1 Holdem at 
uns Dot#tors Commons in 4 The Admiralty Sęſfons for Trial of 
N. Malefactors on the Sea is held in Southwark, for? in the Old-Baily.] 
« 1Toft.260.b.. - In the Admiralty-Court are the Admiral (Admirallus) his De- 
4 1 8 50 SY Judge (commonly a Doctor of the Civil Law) Two Regiſters, 
| | Advecates, Practors, and a Marſþal. 
int. 135. It is not allowed to be any Court of Record, becauſe it proceeds 
1 Roll, Abr. by the Civil. Law]; for the Judge has no Power to take ſuch a Re- 
4. 665. COZNIZANCE AS A Court of Record may. [N.] Yet this Court may 
 Ventr. 1. Fine and Impriſon for a Contempt in the Face of the Court. 
Raym. 7. The Pfoteſs and Proceedings ate in the Name of the Lord Ad- 
miral, and by Libel; and thie Plaintiff and Defendant enter into 
< 4 Inſt. 135. © Stipulation (or, Bail by a Sort of. e WIND. for Appearance, 
7 Roll. Abr. and to abide the Sentence. 
27 Toft. 11. b. Beſides the Civil | Law, the Maritime Laws of Rhodes and'* Oleron 
260. b. are made Uſe of. See Molloy De ure Maritimo.) 
1 Inſts 260. It hath < uri Hion and Power to Determine all Maritime 
1 55 Hh M : e or Cauſes 150 wholly upon the Sea, out of the Jariſ- 
i Hel. Abr. A Judgment upon a Thing done upon Land, is void. It is no Part 
21 of the Sea, where One my fee what is done on one Side of the Wal 
141. ter and the other. * 80 Note, That below the Low- Water Mark, 
v3 . 7 The Admiral hath ſole and abſolute uriſdiction. But between the 
4 If. 124, High-Water Mark and Low-Water Mark, The Common Lay and 
138. the Admiral have Juriſdictian by Turns; one upon the Water, pri 
other upon Land. But if the Water is within a County, the Com- 
* Law claims Juriſdiction. | 
b 4 Toft. 135, The Juriſdiction of the Admiral is Declared by Sratutes, * which 
136, 137. ö penſed with by any Non 'Obftante ; becauſe. All the 
Kings Sub a have an! HM) in the Juriſdictions of the . 
By the 13 Rich. 2. chap. & e Admirals uni Their [Deputies 
ſhall not meddle with any Thur done. Wi thin the Regim, but — 
with Things. done upon uon the Sea. 
By the 15 Rich. 2. chap. 3. The Court, o " Admiralty 'Hath no 
manner of Conuſance of any Untrats; or of any other Thing done 


within the Count 2 either 2 Land or Water, Hor. . Ne Hen the 


15 Rep 106," The Admiral” hath no Jarifaietion of Wreck, (i. e.) of Goods 
.caſt.and left. upon the Land by the Sea; but of Flur am, Fei ſam and 

a : Kol 9 Lagan He bath jutiſdiction, "for They are in aud =: rig Sea. 
[See Book 2. chap. 2. Of Wreck, Tit. Franchiſes] But to go on 
with the 15 Rich. 2. a 9 


Nevertheleſs, of tbe Death of 2 Man and of Mayhem done in 
Great Ships, being and Hovering in the main Stream of. great Ri- 


5 vers 


CHar: 105 


vert onde beneath the, Po 
Caſes only on, Rivers) 
Likewiſe to Arreſt Shy 

and Kingdom ; and 


IIA / 
ir the bo 
dibtion, it 


* 


- 


before-mentioned, as hereafter ſhall be done upon the main Sea, or 
Coaſts' of the Sea, being no Part of the Body of any County, and with- 
out ibe Juri ſais ion of the Cinque Forts, and out: of. any Haven or 
Pier, foal te Tried and Determined fore the Adniral. , 


DEI e ih tibi ont ini wilt 4 ad 5 

This Act deſcribes particularly the Lord Admiral's Juriſdiction. 
So that the Juriſdiction of the Lord Admiral is confined to the main 
Sea, or Cgaſts of the Sca, being not within any County. But it 
ſpeaks only of ſome Offenſes againſt Conſtitutions for the Mainte- 
nance of the Navy, not of Contrafts. As to Contracts, the whole 
is to be dane upon the Sea, and no Part within a County, to give 
the Admiral Juriſdiction. For where * Part of the Act is done, or is ; 11ſt. 261. b. 
to be done in England, and Fart out of the Realm, That Part that 1 134 
is, ®r is to be performed out of the Realm, ſhall be tried by a Jury, 147. 142. 
if Acſue be taken upan it. 4 in a Covenant by Charter-Party, that 6Rep 47,48. 
a Ship all fail from a Place in Ezgland to 4 Place in Shi, and 58. 54, 
remain ſome Days; if the Iſſue or Queſtiqn is, Whether the Ship 532, 533. 
failed thither, and remained there ſo many Days; it ſhall by tric 
by a Juty. So if the Contract was made beyond Sea, for doing e Int. 134, 
of an Act, or Payment of Money, within this Kin dom ; or if the 1.399 142. 
Contract is upon the dea, and not for a: Marine ( | ſe, as to pay 212, tg 
Money in England. For where Part belongs to the Common Law, 1 Roll. Abr. 
and Part to the Admiral, The Common Law ſhall be preferred, 532, 533: 
But the Admiralty-Court may Award Executions upon © Land, or © 13 Rep. 52. 
within a County, for that is not to hold Plea of any Thing arifing + ft. 143, 


| f - Tooth WF GS Dany. Abr. 
upon Land. Upon Lerters Miſſive or Requeſt, it may alſo Award 2666. 
Execution upon à Judgment given beyond Sa. 


This is the current Opinion among the Common Lawyers con- 
cerning the Juriſdiction of the Admiralty. But it is inſiſted on the 
other Hand by the Civilians, that the Lord Admiral hath Cogni- 
zange of Contacts made at Land, touching, Navigation and Trade 

by Sea. It is allowed on Both Sides, that the Lord Admiral bath « : Rol. Abr. 

nizance of Seamens Wages. [See Stat. 1648. ch. 112. See 4 & 530: g 

5 Aun. chap. 16:] abd.,pf. Contracts and Debts for making Ships, hs 3 
{2%:] Ge: and That He hach Power to Erect Beacons, - Sc. But it 2 Ventr. 184. 
45 tafiſted. fotthbr, that: He-hath Cognizance of Things done in Ports 4398: 143, . 
and Navigable Rivers 3 as concerning Damages done to Perſons, "Pp 

8 f | 8 nips, X 
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| | 100 e N 0 a 72 beyond Sea, 
relating to vighti 


n'and. File y by Sea. by" Wjeere, "an" ke þ 

4 It. 134, 13, 136, Cc. _ 1 | 

* 4 Inſt. 1344 The Common Lawyers do not 80 to > hand Cogriidhtite, of 
All Bargains and Contracts made upon the Sea, or beyond Sea ye 
yield, That Some Contracts ate undet the Cognizatce of the 
ſtable and Marſhal." and ſotne under the Cognizance of the Lord” 
Admiral. [See Of the Court of Chivalry, ante.) f 444 x 

See the 5 H. 5. Star, 1. ch. 6. Concerning Appointment of Con- 

8 of Truces and Safe Conduct! in oy Port; and 4 Inft 


9 x 5 1 * 1 
. ® 7 8 428 
” 8 F 3. 4 3 * LS ol. ay 
. * 


b * 8 Eliz Fn 8. if an Erroneous Sentence i is OE in this | 
G The A ppeal muſt be made to Delegates: x pear! ” "mA 
out 97 Chaticery, E Sentence Na be: Final. 


% „ JC? 


As there are many Inferior Admiralty Chur Their An are 
made to the Lord High Admiral in this Court. But the Lord War- 
den of the Cinque" Ports is Admiral there; and hath the Juriſdiction 
of the. yin wen exempt from the, Admiralty of NN [See 
tha 72 2. pot a wWAH . 

[See the 13 Car. 2. chap. 9. For Regilating the Navy, Sip of 
War and Forces | by s Sea, and the 6 Geo.” 1, ch. 19. infra.] 

By the 2 W. & M gell. 2. N 2. > cgenp eee FR At. 
mi ray have like Authority 5 Furifdietion as. the Lord High 


Admiral.” 
By the 11 & 12 W. Piracies and Pelonies Committed 


npon the Sea, or vubere * 4 Alma, hath Juri ſdiction, may be Tied 

4 Sea or upon Land, in any of” Hir Majeſty's Tfhands, * 
Kc. by, 1225 Serbe 'to the Courſe of the Admi ral. 

Acceſſories. in 8 may 6 ied in ſiłe e 10. 8 0 at 

| But ſee 4 Geo. 1. chap. 11. a See 410 1 in the lid Same 

- concerning the Power of the Judge of the Admiralty i in Landon, &c. 

To Reward Wounded Officers and Sealy; Sf. i in eke of 2 

Ship againſt Pirates. 1 15 en e | i wy 1.5 

| i 2:41 Men. 140. 1 OY 

By the 6 Geo. 1. chap. 19. Pein in „ Aa! Service Ny Pay 

in any of the Ships or Veſſels of War committing any of the Crimes 

mentioned in the 13 Car. 2. chap. 9. on ibe Sbore in Foreign 

Parts, may be Tried and * ed for tbe ſame, as if the Offenſes 

had been committed upon the | ain Sea, ba on "IO La ”P 132925 or 


Veſſels of Mar. | | 
| [See 8 Geo. 1. chep. 24. For the 1 niors effual i capping of 
Piracy.] | 8 | 8 9 A 0 PP GH 3. 21 ah 


> Tf IIS 265 | {3 . (LI NIG3G 10 9515 


Of me g 1 The Cut 1 e on, actordibg vol b. Statute of 28 H. b. 
by Commiſ- chap. 15 Mit be Holden before the Admiral 6r His Lieutenant or 

— eco. Deputy, and Three or Four Perfons more, as' ſhall be Nominated by 

2H. 8. ch. 15. the Lerd Chancellor, - And the ſaid Commiſſioners, or Three of. them, 


have 


———— —-ůͥ‚-(ůũ„»(QÖ” 44 K«K„«c - 


* 8 — Ss „„ Ta Xe 


Gian: 1. 


de Far w A of All Tyeaſons and other e © Gees 
and Offenſes committed at Sea, and by a Fury of Tawetve Men, as 
ſhall be Limitell by the Commiſſion. And every Indiftment ſo found 
ſhall be Good. And ſuch Order, Proceſs, Judgment and Execution 
ſhall be bad thereupon as agai nt ſuch Offenders at Land. Alſo the © 
Trial of ſuch Offenſes (if They be Denied) ſhall be had by Twetve 
Men of the' County limited in the ſaid Commiſſion, &c. [Sec for 
the Expoſition of this Act, 3 Inſt. 112, 113, 114. « 


* 


Tur of England. peel 551 


— 


— 1 


The Proceſs and Proceedings here are to be in the Name of the 
King. gt 
The Act of the 35 H. 8. ch. 2. or 5 Ed. 6. cb. 11. concerning *1 Inſt. 261. b. 
the Trial of Foreign Treaſons, or of Treaſon committed out of the um, FO 
Realm, do not take away the Statute of the 28 H. 8. ch. 15. for ivy yy 
Trial of Treaſons, &c. done upon the Sea, tho' they are done out 
of the Realm. Beſides, by the 11 & 12 . 3. cb. 7. This Statute 


of the 28 H. 8. is Declared to be ſill in Force, 


By the 1 Ann. clic, 9. Captains and Marind/t belonging to Ships 
and Deſtroying the ſame at Sea, ſhall be Tried in ſuch Places as 
ſhall _ Limited by the King's 5 Commiſſion, and according to the 
28 H . 

By the 4 Geo. 1. chap. 17. Pirates Felons and Robbers, by the 
11 & 12 W. 3. chap. 7. may be Tried according to the 28 H. 8. 
chap. 15. [See 8 Geo. 1. ch. 24, and fee Stat. 18 Geo. 2. cb. 30. 
for etna the Statute of the 11 & 12 FW. . 


See the 33 E. 8. chap. 12, 11 12 z, ch. 12, For the 
Trial of he Governors of Plantations, &c. 10 Ann. chap. 10. For 
the Trial of Officers and Soldiers, thit either upon Land out of 
Great Britain, or at vo, hold Correſpondence with a Rebel or 
Enemy, Sc.] | 


XI. * The Court of Aﬀezes (from Aſideo, To fit together) is a Of the Court 
Court wherein the Twelve Judges, (viz.) The Juſtices and Barons "ve apy b; 
of the King's Courts at Weftminjter, are empowered by Commiſſion 4 I. 158. 
to Try all Cauſes Civil and Criminal in every County of England, 
except Middleſex, where the King's Courts of Record do fit, and 
except where His Courts for His County Palatines are held. The 
Progreſs into the ſeveral Counties is called the Circuit. Theſe Cir- 
cuits are Six, To each of which Two Judges are appointed. But 
as for Wales, There are but Two Circuits, North and South Wales, 
For each of which, 


By the 18 Eliz. chap. 8. 77 = King may appoint 7 200 Perſons 
learned in the Laws to 4. 5 es in each of the Welch Circuits, 
which had but One Fuſtice 22 and may Grant Commiſion ſons of 
AYoctation, &e. [See the 34 & 35 H. '8: "Top. 26.]. 


The Jadg es are to be ded by the Sheriff of * County, « and 
His Under Officers, &c. If He is abſent, or negligent in His Duty. 
the Joe may Fine Him. R 


F 


1 — 
- — — - - 


50 An Inſtitute of. the BOOK 


„ Taft. 293 The Judges of Aſſize came into the Place of the antient.* Fuftices 
X 2 2” ol 255 10 e Tinerantes) about the Time of Rich. 2. Who 
5 tried Title of Lands or Goods, and all Treaſons, Felonies, &c. going 
4 Inft. 1% URN CO URN in Seven Years. ws es A ho 
291. ingdom once in T ä 
bene de J of C at oy Vince of * Five real Cas 
If, IO, 17s So 9s x | 1. WN d we 
1 * 18, any 222 Commiſſion is a Delegation by Virtue of the Common Law 
22, 23, 28. n Act of Parliament, whereby Juriſdiction, . Power and Au- 
2 163, OF 0 OY ferred on others. All Commiſſions of New Invention 
N — ſt L. * until they have Allowance by Act of Parliament. 
il 0 f Commiſſion of Oyer and Terminer (to Hear and Deter- 
* 2 Int, 419, 1. 0 geld to Them and many other Gentlemen of the County. 
4 dat 73, L mine), Jadges are to be of the 2yorum, ſo as the N 9-4 
ie nee TTEIC d. 1. chap. 29. 2 Ed. z. chap. 2. 
TT 7 rant idee Fa Commis, They have Power 
Fe. 161. 3 . . 2 Treaſons, and all manner of Felonies and 
"rompt. 226. tO Hear and Determine | 5 J Crompt * 
i Vat. 5. Miſdemeanors. [See the Form of the Commiſſion, Crompt. Far, 
Hawk. F. e. Toft. 162, 163. and fee 2 Inft. 419.] ; 
Book 2. ch. 5. 2 8 largeſt Commiſſion that They have. It may be either 
General or Special. Special, i. e. To try only par icular Nn or 
Offenſes. | . | | 
nnot but upon Indictments taken before Them- : 
ſ o_— _— _ a Commiſſion of Gaol-Delivery too, or a 
8 dd Commiſſion; For the Authority of Commiſſioners of Oyer 
d Terminer is, Ad INQUIRE N DUM, Audiendum et Kr. 
repo irs to Inquire, Hear and Determine. They may, upon a3 
Indictment _ 8 the ſame Day againſt the P arty 1 . + 
See 1 Ann. C ap. 45 * ; Gaol. Delive | deen only to 
+ 2 Inſt. 5666. 2. By a Commiſion o N 24 of the 72 aſſociate, They 
Inſt. 168, th Jud es Themſelves, and · the 5 | 
769. "= P 5 to try every Priſoner in the Gaol, committed for any 
1 wm fo Mbaitbever and the ſame Day He is Indicted ; but none but 
Hate 4 73. — by the Gaol : So that one way or other they rid the Gaol 
. 168. f fi the Priſoners in it, [See the Form of This Commiſſion of Ge- 
ug. ©, & 2 or Gaol-Delivery, Crompt. Fur. 12 5. . 4 Inf. 168,] They may 
* ed rh n 2" Biz taken before Juſtices of the Peace, as well 
| 2 In dietments taken before Themſelves. [See the 27 Ed. 1. 
N Ed. 3. chap. 2. and 10. 1 Ed. 6. ch. 7. 1 & 2 Ph. 
. chap. 13. And the 2 & 3 Ph, & M. ch. 18. For Cor- 
porations G. See alſo the 33 H. 8. ch. 24. infra.] | 
PPP B A Commiſſion of Ajfize, directed to Themſelves only, and 
EF IE EO, upon which Account They 
29 * "7 lcd Juſtices of Aſſize. The Office of Theſe Juſtices is to do 
4 Infl. 158, =p — : n Writs of Novel Differin (called Afizes) brought before 
Ma na Char. Thi by ſuch as are wrongfully Thruſt out of their Lands. '[See 
ch. * be C | 7 ſon, Crompt. Fur. 204. 4 Inft. 158.] Theſe Writs were 
12 Rep. 32, The C 75 etofore; but now Mens Poſſeſſions are ſooner Recovered 
Rs eee by bekghy Ejetwents, th 
L-. 8 a - þ ce 
13 Defendant agreeing to confeſs Leaſe, Entry and 2 5 


ad. ALE * on * - 2 1 „ 9² W as 
—_— 9 3 Ss 2 — ” yy 
. ah a 
. ; m . 'BY i a 4 rr | 
« 


—— — 


R Sapientis judicis eſt cogi tare tantum ſibi M permiſſum quantum commiſſum et cre- 
dium. 4 Inſt. 163. 


CHAP: bt | Tau of Fogland 


_ 503. 


— — — ” ow e HB K — 


—— — a” tad 


Ea, chap. 4. 700. + Divers Acts of Parliament have Given Compt. Jur. 


2725, 


Them Great F in Criminal arigh Nei 8 Lee the + Inf. 159, 


Ai by Wa; 


Hereunto belong Cocmmiſſions of 2a RG for, Others to. be! 
aſſociate, or ta be joined to them as Fellow Juſtices; Mrits of Ad- 
mittance directed to the Juſtices, to Admit. them; The Writ of Si 
non Omnes, for the Reſt to proceed, tho', the Others do not come. 
And this the King may do with Reſpect to Juſtices of Oyer and 


Terminer, and Gaol-Delivery. 


165,169. 


5 185. 


, 187. 


Errors before. Juftices of Aſſize ſhall be redreſs'd. in the wi s Cromp. Jur, 


Bench, and not in the Common Pleas. . . 
Lee die 27 Ki. I ch. 3 De Finibus, 2 Ed. 3. cb. 4 


By the 33 H. 8. ch. 24. None foal be Jubice.of Afſize, or Gaol. 
Delivery, in any County where He was Born or Inhabits, in Pain of 
100 l. This A does not Extend to Officers in Corporations, &c. 
[See 8 Rich. 2. ch. 2. V. 12 Geo. 2. ch. 270 An | 


Yet the contrary has: been often done by a Non Obſtante in the 
Patent But now it is Declared by. the 1 M. & M. Seil. 2. ch. ↄ. 
That the pretended Power of Suſpending Laws, or the Execution 10 
n by Regal Authority only, is illegal, 


** By Commiſſion (or rather. Writ) of N 5 Prius, directed to the © 2 Lol 424. 
Judges and Clerk of Aſſize, who are therefore called Fuſtices of N ft fy 


Prius. Their Authority is angexed to the: Juſtices of Aſſiſe. It is 
call'd a Commiſſion of Ni, Prius from a Judicial Writ of Diſtringas, 
where the Sheriff is commanded to Diftraia the impanelled Jury by 
their Lands, to appear at Weſiminſier before the Juſtices at a certain 
Pay in the following Term, to; try ſome Cauſe, {or in the Country] 

Nifs Prius Juſticiarii Noſtri ad \Afſizas Capiendas Venerint, &c. 
unleſs the Juſtices come before that Day to fuch a Place in ſuch a 


County, where the Caſe is Triable. ¶ The Entry in the Plea-Roll 


of the Reſpite for Default of jurors, or Continuance to the next 
Term, bach the Clauſe Ny Prius, &c. See Weſt. 2. chap. 30. or 
13 Ed. 1. cbep. 30. and 2 Inſt. da, Go.] 

For Civil Cauſes grown to Iſſue (or where Suit is conteſted, and 
the Fact ready to be tried) in the Courts at Weſtminſter, are brought 
down in the Vacation, before the Day of Appearance appointed for 
the Jury above, into the County —— the Action 2 for the 
Eaſe of the Plaintiff, Defendant, Jury, and Witneſſes, to be tried 
there, which is uſually done in Two or Three Days. And then upon 

the Raturn. of the Verdict given by the Jury to the Court above, 

the Judges there give Judgmeat far the Party, 1 5 whom the Verdict 
is found. The Authority of the Judge of Nif Prius is by the 
Commiſſion of Aflize ; for by the Statute of NMiſi Prius 13 Ed. 1. 
chap. 30. Which gives the Trial, by ut Prius, it is to be before 
Judges of Aſſize. 2 Ld. Ron, 1143. See there more concerning 
the Venire and Diſtriogas. ; 

[See 27 Ed. 1. ch. 4. 12 Ed. 2. * 184 14 £4. 3. Star. 1. 
chap. 16. 7 Rich. 2: «FP 15. 9 Rich. 2. chap. * "14 3%. & 
chap. 1.] . 
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14 Do * * 1 A » 
1 g aa! * nt TI IG 468 199i [ N05 1 n ne e 


* 4 Inft. 170, 
&c. 


By the 18/Eliz;/chap. 12. The Chief Juſticer o- Chie Baro of 
in (heir Abſence two other Juſtices or Barons, as Ju ws of Nig: 


A ptzus Fer "the County of Middleſex, ſhall 7. ry Cauſes upon Writs of 


Nift Prius, upon Dies joined in the King's Bench, Common Pleas, 

or Exchequer, in the Term. Time, or Four Days after each Term. 
By 12 Geo. 1. ch. 31. any one udpe; win "Erin Days.” By the 
4 Geb. 2. thap. 18. avithin fourteen 2 u $89 + 


"1 4 195 # " 1 


The! Trials by Ny Prius are for is Eaſe of the Pied, Jorg 


and Witneſſes, by ſaving them the Charge and Trouble of coming 


up to Weſtminſter yet in Matters of Great Weight, or where the 
Title is intricate, The judges above, upon Motion and Informa- 
tion, will often retain Cauſes to be tried there'; and then the Juries 
and Witneſſes in fiich Caſes muſt come up to the Courts at . 
minſler for the Trial of the Cauſe, which is called a Trial at Bar. 
The King hath his Election, to try hie Suits at the Bar, or in the 
Connrry, and in what Court He pleales, 

by: By Comm ſton of the * Peace i in every County of their Circuit, 
[See the Form of the Commiſſon of the Peace," Halt. ch. 5. ]. 

All the Juſtices of the Peaee of that County where the 7 have 
their Aſſizes, are bound to be preſent. - And if they make. Default 
without Lawful Impediment, the Judges may ſet a Fine upon them 
for their Negledt. T yo of the Grheral or Nyarter 16 125 22 the 


Peace, infra]. ads 922 : 


Note, That there is a Committion of hs Pears, Ofer and Terminer 
and Gaol-Delivery of Newgate, Held eight ſeveral Times in a Year 
for the City of London and County of Middleſex, at Juſtice-Hall in 
the Old-Baily,' where the Lord Mayor is the Chief Judge. 

"Theſe are the Ne Commiſſions, by Venue of⸗ per the Judges 
in their Circuits execute their Authority. 

b But if Juſtices ſit by Force of a Commiſion, and; do: not Ad- 


FT journ the Commiſſion, 41 is detetmined. Thoſe that fit by Vertue 


of a Commiſſion are not countermanded by any new Commiſſion, 
unleſs the New Commiſſion be ſhewed unto Them, or proclaim'd 
in the County; or unleſs the New Commiſſioners do fit by Force of 
the New D r N the 2 & 3 Pb. & M. ch. b 


By the 9 Ed. 3 . hap! 5. The Fufbites of Afize, Gaol-Delivery, 
and of Oyer ind Ter miner, ſhall ſend their Records and Proceſſes 
to the” Exchequer every Year at nnn to be 1 in the 
Treaſury, &. 

By th 1 Ed. 6. chap: 7. 7. No Procef or Suit befort: any  uſtices 
4 Aide, Gabl. Delivery, Oyer and Terminer, Juſtices of the Peace, 

c. ſhall be Diſcontinued, by the Making or Publiſhing a New Com- 
, or Aſectation, or by Altering the Names of any of the Fu- 
gices or Commiſſioners ; but the New Juſtices or Commiſfioners may 
proceed, as if the Old ones had remained. [See this Statute con- 
__ the Continuation « * more at large, and the 11 H. 6. 


chap. 6 e 33 811 Hy 

55 the I Ann. = 8. Ne — of Aſſize, Oper and Ter- 
miner, General Gaol-Delivery, or Aſſociation, Writ of Admittance, 
2 5 ; or 


— 
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or Si non Ones, or — or. Commiſſion of the Peace, Hall 
be determined by the Death of the King, but hall Cuntinue Six 
Months unleſs Superſeded, &c. [See the 788 V. 3. chap. 27-1 


. [See the 14 H. 6. cb. 3. Fot holding the Aﬀſizes at Carliſle for 

the County of CumbeFland. - 1 Georg. 1. chap. 37. For holding the 
Affizes . for the County: of Crnwull, Gc. 20 Geb. 2. cb. 21. For 
holding the Aſſizes for A. 21 Geo. 2. Hen 12. 32 holding 
the erm adherent N in CH 990 


— 2 
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XII. The Bauspar or . Sefrions. of the Peace is a Court of Of the Court 
Record, held every Quarter of the Year, in every County, before of the Quar- 
Two or: More. Taſlices (1. Birum): for the Execution of their Au- Laub. 
thority, given Them by a Commiſſion of the Peace, and ſeveral _ 
Acts of Parliament. In ſome of the larger Counties the Juſtices of 
divide the Shires into Three or Four Parts, and keep Four ſeveral 
Seſſions in each Part. 


By the 2 H. 5: Stat. f. chap 4. The' Qyarter=Seffions is appointed 

fo be krpt Pour Fines in the Year Tz 0 In the Firſt Week after Mi. 

chaclmas- Day, In the Firjt Week ufter Epiphany,” In the Firſt Week 

after the Cleſe - of Eaſter, In the Week after the Tranſlation of 
| N a Becket r Nw: . of Fub). ny „Vis * Need . 


bb Coltogiy Sbtdeey to. We Kulte K Band revatio d inte this 
Statute in ſome Counties, and the / Quarter-Seftions are kept i at other 
Times. | , 


By the 14 H. 6. chap: 4. The Juſtices I Middleſex are not obli- 
ged to keep their 2 be Feotte in the Nar. ' © 

Zy the 32 H. FI chap. 43. fuftices of the Cotinties Palatinie of 
Cheſter and Lahcaſter are 75 keep * Lk at Midlizelmas and 
Eaſter. | | 


The Seffiotis may laſt + two ot Kites Days yet the Record ought 
to mention, that the Seſfions was Holder at Orle certain Day" 4 Rep. 4. 
(viz;)- the firſt Day theteof: 

The Place for keeping the Quarter-Beffins in che County is 
uſually in one of the principal Towns in the County, according to 
the Diſcretion of the Juftices: + This being agreed on, The Seflions 
ovght'to be Warned by Warrant of two or more Juſtices (1. Quorum) 
directed to the Sheriff; thereby Commandißg him to Summon a 
Seſſions of the Peace, to Return a Gramd Jar before them or their 
Fellow Juſtiees, at à certain Day and Place, and to Give Notice to 
all Stewards, Conſtables, and Bailiffs of Liberties to attend. And e Lamb. 
ſuch a Precept by any two ſuch Juſtices cannot be ſuperſeded by Bock 4. ch. 24 
any of their Fellows, but only by Writ: out of Chancery. ra mpg 


122. b. 


1100. © 315355105 


"By: the 5 Ed. 6. (riot Pririted)” "Phe Safe er Agel is to be 
kept at Barrtdrig.” Bat, 

By the 1 Georgi 1. chap. 26. The . ier may adjourn 1 10 al 
Places, 2 8 1. 9 8 fo the King. 
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Let us Conſider the Perſons, that Attend d this Out, and its I 
ri een oY 
There muſt Attend at this Court, 
* 2 Inft. 674. ＋ he * Cuſtos Rotulorum, or His Deputy ; He hath TY keeping of 
Del. ch. 135. All Bargains and Sales by Deed Indented and Inrolled, and of the 
2 85 Records of the Seſſions, and of the e N * the Peace. : -{Sce. 
the 37 H. 8. cb. 1. 384 Ed. 6. cb. 4c]; : 
> 'The Fuſbices of the Peace; ; who are to certify thee Recornic: 
zances, [See the 3 H. 7. chap. 1. 5&6 Ed. 6. ch. 25.) and Ex- 
ge minen taken By Them, and to Hear Cauſes, Cc. lee 12 Rich. 
3. 2, chap. 10. 2 H. 5. ch. 4.] If any one does not Attend, or does 
af Mäbebave himſelf, the Court, as a Court, up Indifment yy" 
Fine and Impriſon Him. 5 f 
The Clert of the Peace; to Read the IndiQments, to Enter "I 
Acts of the Court, and to Draw up Proceſs, He is ESP to the 
Cuſtos Rotulorum, 


By the 1 W. & W. Seſſ. 1. ch. 21. The Clerk of the Peace 5s to 
be appointed by, the Cuſtos Rotulorum wirbour Fee or Reward; on 
Fain of Forfeiting Double Value of the Sum Given, and of being 
Diſabled to enjoy T heir Places, He may enjoy his Office Quam diu 
ſe bene Geſſerit. But for Miſdemeaning Himſelf, the Fuſtices 

in Seffions may Diſcharge Him. And then the Cuſtos Rotulorum is 
to chooſe Another Refident' in the Chunty, or on Default the Fuſtices 
in Seffions to Appoint One. See the 27 H. 8. chap. 16. 10 & 11. 
W. 3. ch. 23. 3 Georg. 1. ch. 18.] Fg 


The Sherif, or His Deputy ; To Return Jurics, To Revewe the 
Fines ſet by the Court on Delinquents, &c. 

. Coroners alſo muſt Attend, — they ate Parties to Exigents, 
and in ſome Caſes have 17. * Commit; So the Gaoler with His 
Priſoners. [See the 3 H. 7. J The Governor of the Heuſe of 
Correction, to Give a Celendar 1 ſuch Rogues and Diſorderly Per- 
ſons, as have been committed, and to Receive Thoſe that are com- 
mitted by the Court. [See the 7 Jac. 1. ch. 4.] The Bailiff of 
Hundreds and Liberties, to Return the Seſſions Proceſs ; 3 The Con- 
fables of Hundreds, &e, to make a Return of their Warrants, to 
bring their own Preſentments, of what is amiſs in the County, 
and thoſe Preſentments which they receive from their Petty Con- 
ftables; T; Treaſurers cf the County-Stock ; All Perſons that are 
Bound by, Recognizance to appear and anſwer for themſelves, or 
to Give Evidence or Profecute ; All Jurors (of the Grand or Petty 
Jury) Returned by the Sheriff, on Pain of Loſs of Ifucs or Profits 
of Their Lands. 

© Freedom from Arreſts upon mean Proceſs, is to be «WG to 
all that attend upon a Court of Record. So that if ſuch a one is ar- 
reſted upon Mean Proceſs, This Court may Diſcharge him. 

2. The Juriſdiction of the Juſtices in Seſſions conſiſts in Hearing 
and Determining Felonies, Treſpaſſes againſt the Publick Peace, 
Ge. mentioned in their Commiſſion, or given by Statutes, Upon 
Conviction in Treſpaſs, This Court may Fine, &c. But though 
| they Have Power to. Hear and Determine F elonies, They uſually 


5 | Try 


* 1 Lev. 159. 


Cray. 1. Laws if. England. | 


2 * * 


Try oply Petty Larcenies ; other Felonies being of Courſe, Tried | oy 


at the Aſſizes. ; 

But there are many Offenſes, "which by Particular Statutes ought 
to be proſecuted in this Court ; as concerning Alechouſe-ktepers, 
and ſelling Ale to an Unlicenſed Alchouſe-keeper, Baſtard-Children, 


Badgers of Grain, Butter and Cheeſe, Bakers, concerning Bridges, 


Cottages, F oreſtalling, Regrating and Iogrofling, Game, Highways, 
Maſters and Apprentices, Maltſters, Settlements and A ppeals con- 
cerning the Poor, Popiſh Recuſants, Raiſing Money for Paſſing Va- 
grants, Wages, Weights and Meaſures. [See the Offenſes and Sta- 
tutes collected by Lambard, ch. 19. and Nelſon, Tit. Sęſions.] 


Some Things are particularly enjoined to be done in Eaſter and 


Michaelmas Seflions, and cannot be done in any other. In Eaſter 
Seſſions, Relief for Maimed Soldiers is to be raiſed by an Aſſeſſ- 
ment, The Wages of Labourers Taxed, 'Treaſurers for the County- 
Stock are to be appointed, and the Prices of the Carriage of Goods 
are to be Settled, In Micbaelmas Seſſions, The Juſtices, who are to 
controul the Eſtreats of Sheriffs, muſt be choſen by the Cuſtos Rotu- 
lorum, or by the Eldeſt of the Quorum; or the Prices of Victuals 
may be then Aſſeſſed or at Eaſter. [See Lambard, Nelſon, ut ſupra. 
_ ſee the Form of holding the Mont Court, Dalton 18 5, 186, 
187, Sec,. 
5 One ; 6 not to be Indicted and Tried the fame Sefans.” 

- Beſides Trials upon Traverſe, i. e. where the Party takes Iſſue, or 
denies the Chief Matters of the Indictment, or the Point of the In- 
dictment, The juſtices make Orders upon Hearing of Complaints, 
Ge. which if Diſobeyed, they may bind the Delinquent to appear , 


and anſwer the Contempt, or immediately commit him to Priſon, 


till Obedience to the Order is performed. But an Order of the 0 


Quarter-Seſſions may be Removed by a Writ of Certiorari into the 
King's Bench, and be quaſhed- for Inſufficiencies appearing upon the 
Order; or it may be ſent back again by Procedendo, Strictneſs of 


Words are not required in an * Order of Seſſions, as in an Indict- * 1 Vent. 37. 


ment. [See the Statute 5 Geo. 2. ch. 19. which obliges Juſtices at 
the Quarter-Sefſions, to determine Appeals according to the Merits; 
and Perſons ſuing Writs of Certiorari, to give Security, to Nennt 
with Effect. 

[See Certiorari in make Catalogue of Writs, chap. 4. poſtea.] 

In this Court ſeveral Statutes are to be Prociaime by Expreſs 
Command in the ſaid Statutes. - 


© In ſome Counties the Seſſions are aſually adjourned, for Diſ- * Dale ch. 
patch of Buſineſs, to a private Chamber; where Four Juſtices make . $2G 


Orders concerning Matters of Importance, to promote ſome private 
Deſign, Sc. Qucere, If ſuch Orders are Good. 5 

There is ſometimes kept a Special or Petty Seſſions by ſome Ju- 
ſlices at an Inn, &c. for the more ſpeedy Diſpatch of Buſineſs in the 
Neighbourhood ; as for Licenſing l Taking the Accounts 
of the Overſeers of the Poor, and Surveyors of the Highways, and 
to get Information of the State of the Highways, and for Examin- 
ing the Regiſter-Books of Rectors, and Vicats, as' to Aſeavies | for 
Burying i in e e. 2 Fc 


Several 
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* 3 Cro. 438, 
448. 
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Of the She- 
riff's Turn. 
® 2zInſt. 70,71. 
4 Inſt. 200. 


© 3 Rep. 38, 


Of the Coun- 


42Inſt. 70,71. 
4 Inſt. 266. 


© 2 Inſt. 225. 
4 Inſt. 266. 
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several Corporationt have their Quarter-Seſſions within their own 
Limits. [See of Juftices of the Peace, Book 1. ch. 7. 


XIII. The Sheriffs Turn (from Tour, a Circuit) is a Cburt of 
Record, held in the uſual Place before the Sheriff Twice every Year, 
(viz.) within a Month after Eafter,” and within a Month after Mi- 
chaelmas, ' for Criminal Cauſes. Otherwiſe, if Held at any other 
Time, the Preſentments there are void. ' [See Magna Clurta, chap. 
35. and the 31 Ed. 3. ch. 15.) It is the King's Leet throughout 
the County, though it is held in every particular Hundred, [See the 
Statute of Marlebridge, on 10.] and the Sheriff * it, 
as of a Court incident to His Office. The Stile of this Court is 
Curia viſus Franci plegii Domini Regis tent. apud A. Coram Vice- 
comit. in Turno fuo Primo die, Ge. . 1 ef CAM 

All! Ecclefiaſtical Cauſes were antiently Determined: in the Turn; 
and the Biſhop, with the Sheriff, did go in Circuit Twice every 
Year, through every Hundred in the County, © 
- Thoſe Things are inquirable here, as ate inquirable in a Leet. 
For the Court-Leets were taken out of the Turn. [See Magna 
Charta, ch. 19. and 2 Inſt. 32. 28 Ed. z. ob. 9. 1 Bd. 4. obi 2. 
and of the Court-Leet, infra.) - Fel rb / 

An Offender here ſhall be Amerced, and there ſhall be a Diſtreſs 
or Action of Debt for that Amerciament, But the Sheriff may im- 
poſe a Fine on any, that are guilty of an Offenſe in the Face of the. 
Court; and on Officers neglecting Duty, &c. And here alſo He may 
Diſtrain, or bring an Action of Debt. [See Hawkins's Pleas of the 
Crown, Book 2. ch. 10.] 


XIV. The County-Court (Curia Comitatus) is Held from Month 
to Month by the Sheriff, or His Under-Sheriff, upon a Certain Day; 
the Month being computed: by twenty-eight Days, and not accord- 
ing to — Kalendar. [See Magna Charta, chap. 3 5. and 2 Ed. 6. 
chap. 25.] 1 | | 

It may be kept at any Place within the Connty by the Sheriff, 
unleſs He is Reftrained by Statute, [/ @ 8 V. 3. cb. 26.) 

This Court is no Court of Record, but only a Court-Baron. The 
Freeholders or Suitors of this Court are the Judges, not the Sheriff. 


Rep. 11, 15. The Firſt Proceſs is a Diſtringus, or Diſtreſs, till the Deſendant does 


f 2 Inſt. 312. 
4 Inſt. 266. 
1 Ventr. 65. 
2 Roll. Abr. 


appear; but no Capias can Iſſue from this Court. 

* This Court is for Civil Cauſes, and doth hold Pleas betwixt 
Party and Party, where the Debt or Damage is under 40 3. But it 
ought not to. ſuffer the Plaintiff (as is too often practiced) to divide 
his Debt into ſeveral Plaints under 4058. to empower this Court to 


2 Haan Abr. hold Plea of it. For in this Caſe the Defendant may have a Pro- 


hibition. It hath not Cognizance of Treſpaſs Vi et Armis, becauſe 
a Fine is thereby due to the King, which it cannot impoſe. But by 
Virtue of a Writ of Juſticies the Court may hold Plea of Treſpaſs 
Ji et Armis, and of any Sum, or of all Actions Perſonal above 40 5. 
For this Writ is in the Nature of a Commiſſion to the Sheriff, and is 
Vicontiel, (i. e.) belongs to the Sheriff, is triable in the County- 
Court, and is not Returnable. In a Replevin, The Sum may be 
above 40s. Yet if Freehold is pleaded by the Defendant, This 
Court can proceed no further; For Freehold ſhall never be tried 

without 


© Cnar: bi : Laws of England. . . Fog 


ED — = 


without Writ, therefore the Cauſe muſt be removed; 3 as when a 

Defendant avoweth for Damage: feaſant, and the Paint juſtifieth 

by Reaſon of Common of Paſture. -., 

A Corener is to be choſen here in full ef open County by the 4 Inſt. 266/ 
Frecholders of the County, by Force of the King's. Writ; and is to 

be preſent in this Court, to pronounce Judgment of Outlawry upon 

the Exigent, after Quinto Exactus, at the Fifth Court, if the De- 

fendant does not appear. [See o of the Coroner, Book I, chap. 7. 

and of Outlawry,. chap. 4, & 8 poſt.] | 

_ > Knights of the Shire for the Parliament, and FVarderors of the * 2 Inſt. 5593 

Foreſt, are here likewiſe to be choſen, [See of the Parliament, ante, 

and the Statute 6 Gee. 2. ples 23. and of the Court of the Poreft 


Paßt. 


By the 11 H. 6 1 ; tobe in County-Courts 
are 5 nable 9 8 us ces + the Peace, &c. 

See 23 Geo. 2. chap. 33. For preventing Delays and Expences i in 
the Proceedings in the County Court of Middleſex, and for the more 
F and Speedy Recovery 0 n Debts in the ſaid County Court. 


XV. © The Hundred:Court i is held before a Steward, but the Sui- Of the Hun- 
tors are the Judges. It i is Derived out of the County-Court for the a 10 oy 
Eaſe of the Subject, and conſequently. is no Court of Record, Ha- 4 Intt. 267. 
ving like Juriſdiction. It may,be Held every Three Weeks. Theſe, © Rep. 12. 
Courts are Franchiſes, and'the Sheriff hath ROGER to do with Them. 

* of Hundreds in the Introduttion.] | | 


XVI. 4 The Leet or View of Frank-Pleds e (from Free-Pleds e, Of the Courts 
Surety for Freemen) is a. Court of Record, Held before the —— * Ink. 71, 
of the Leet, that the King may be certified, by the View of the 72, 73, 99, 
Steward, of the Manners of the People within that Precinct, for the CR. boa 
Preſervation of the King's Peace, and the Puniſhment of ſeveral DG 362. 265. 
fenſes againſt the Publick. For this Reaſon every one muſt be with- 2 Cro. 584. 
in ſome Leet. None can be of two Leets, unleſs perhaps one hath 3 _— 
not a General Juriſdiction, For then the Inhabitants within ſuch a 289, 290, 293. 
private Leet muſt attend the Sheriff's Turn for all other Matters, 
that are not within the Cognizance of the private Leet. If One's 
Houſe ſtands in two Leets, He is ſaid to be Commorant in that 
where His Bed ſtands, The Precinct of the F rank-Pledge is called 
Decenna; becauſe it commonly conſiſted of Ten Houſes. The Peo- 
ple did heretators undergo great Trouble in Travelling to the She- 
riff's Turn, therefore Leets or Views of Frank-Pledge were granted 
to Lords of Hundreds and Manors and leſſer Franchiſes, and to 
: Mayors of Cities, Sc. out of the Sheriff's Turn. [See the 12 Ed. 4. 
chap. 8.] Upon this Account, there is a Duty in many Leets De 
Certo Letæ, pet the Charge of obtaining the Grant of the Leet. 
Yet theſe Courts are ſtill the King's Courts, tho the Profit goes to 
a Common Perſon, or to a Subject. 
Lets may be Held by Charter or 1 By Charter, on : Inſt. 115.8. 
the ſame Days contained in the Charter. By Preſcription, on Cer- 4 ot 
tain or Uncertain Days, according to Uſage. For it is ſaid, that 243. 9 
the Statute of Magna Charta (which provides that no Leet ſnall be 
holden but twice in the Year) was in Affirmance of the Common 
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An Inſtitute of the Book IV. 


| Law, and therefore that one'might/prefcribe' againſt it, or that that 
| Statute and the 31 Ed. 3. eb. 15. Extend only to the Sheriff's Turn, 
and to thoſe Leets only, that were Granted out of the Turn; not to 
| Thoſe that were before the Statutes, But They muſt be kept in a 
| Certain and Determinate Place within the Precinct. A Man may 
preſeribe for a. Leet, to enquire of one or two Articles only, as be- 
6 Rep. 12. The Steward is the * Judge, as the Sheriff is in the Turn. All 
2 ; Ire Preebolders within the Precinct are Obliged to come to it, and All 
111. other People above the Age of Twelve Years, and under Sixty, ex- 
cept Peers, Clergymen, Women and Tenants in Antient Demeſne. 
[See the Stat. of Mariebridge 52 H. 3. chap. 10. and 2 Fi. 120, 
Sc.] The Jury ought to conſiſt of Twelve Freeholders at leaſt, to 
enquire and Preſent all Things preſentable. If there are not Twelve 
Freeholders Refiants' to be ſworn on the Jury, or any Suitors, The 
Steward may cauſe Strangers, that come within the View or Pre- 
cinct, to be of the Inqueſt or Jury. No one is bound to attend on 
the Account of His Lands lying within the Precinct, but only in re- 
ſpect of His perſonal Re r ˙ ISE IO DHES. CER} 
The Steward hath Power and Authority in this Court. 1. To 
Ele& Officers, as Conſtables, Tithingmen, 'Haywards, Ale-Tafters, 
Sc. To puniſh Offenders by the Common Law; not by Statute, un- 
leſs the Statute gives Authority, [See the 18 Ed. 2.] but in no Caſe 
with Death. Petty Treafons, Felonies, Treſpaſſes Vi et Armis are 
enquirable here by the Jury, and may be preſented in this Court; 
but are not puniſhable here. They are to be certified by the Steward 
to the Juſtices of the Peace at the next Quarter-Seſſions; Other 
Offenſes may be enquired of, preſented and puniſhed; Some b 
Common Law and ſome by Statutes. [See 4 Inſt. 265] 
Ibis Court hath Cognizance, - by Cymmon Law; or by Statute, of 
Tipling in Ale-houſes, Miſdemeanors of Ale-Conners ; Affrays, Aſ- 
faults whereby Bloodſhed enſueth ; Common Barretors, Bawdy- 
Houſes, Miſdemeanors of Conftables for neglecting to keep Watch 
and Ward, and to execute their Office upon Vagabonds and ſturdy 
Beggars; Defects in Bridges, Cauſways and Highways; Deſtroyers of 
Antient Bounds to Diſtinguiſh Pariſhes, Tithings, Commons, Se. 
Miſdemeanors of Bakets, that do not obſerve the Aſſize of Bread; 
Bre wers, that do not obſerve the Aſſize of Ale and Beer; Offenſes o 
Butchers, Curriers, Cottages and Inmates, Deciners or Suitors Reſi- 
ants not appearing at the Leet; Eſtrays, Waifs, Treaſure-Trove, and 
Goods wrecked belonging to the King, not to a Subject; Offenſes of 
Eaves-droppers, Of Thoſe that neglect to hold a Fair or Market, 
Foreſtallers, Regrators and Ingroſſers, Unqualified Perſons keeping 
Guns, Dogs, Cc. and deſtroying the Game; Unlawful Games, Com- 
mon Hedge- Breakers, Thoſe that neglect to make Hue and Cry af- 
ter Robberies and Felonies committed, Miſdemeanors of Higlers, 
Inn-holders, of Thoſe that give Lands in Mortmain without Licence, 
Millers, Night-walkers, Common Nuſances; The want of Stocks, 
Pillory and Common Pounds; Pound Breachers, Reſcous, Scolds, 
Miſdemeanors of Sheemakers, Searchers and Sealers of Leather; 
.- - Thoſe that put Stone-horſes of Two Years Old into a Common, 
Offenſes in Victuallers, ¶ See 4 It. 262, 263, 264.] Falſe Weights 
and Meafures, Sc. [See 1 Danv. Abr. 290, 291] 
a | 1 Note, 
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_— * That a — in a Court-Leet, or gheriff's Tarn; * Dyer 13, 14. 
| after the Day of Preſentment, ſubjects the Party forthwith: to a Fine — 
or Amerciament, and is not Traverſable, unleſs it toucheth the Patt 91, 158. 
ty's Freehold ; as that one ought to cleanſe the Hi ghway, Ge. - by 21-32 
Reaſon of His Tenure. Here the Courſe is to Rekha fuch Pre- 800 
ſentment into the King's Bench by Certiorari, where the Party may 
Traverſe it. Neither the Turn or Leet have Power to Try any 

manner of Traverſe, [See m Charta, ch. I7. and 2 Infl. 1 32 

1 Ed. 4. chap. 2.] 

The Freeholders in a Leet may make Nee relation! to the 
- Publick Good, for Matters within the Leet; and they ſhall bind 
every one, if They are for the Publick Good, or for the Common- 
wealth. Otherwiſe, if They are for a Private Intereſt, They bind 
_ Thoſe only that agree to Them, and muſt be in Purſuance of a 
Cuſtom to make ſuch By-Laws. 

The Method of Puniſhment is by Fine and Amerciament, which 
are incident to Court-Leets. 

A Fine here ſignifies a pecuniary Puniſhment, aſſeſſed by the * Coke's 
Steward for an Offenſe or Contempt committed in Court, or by Pub- prior, 
lick Officers out of Court in Adminiſtration of their Offices. A Fine | 26. 
is always to be aſſeſſed by the Steward, and is not to be affeered ; ; Rep. 38, 
tho' ſometimes it is called an Amerciament. For a Fine the. Lord 2 43; 
may have an Action of Debt, or Diſtrain of common Right. This 45: 
is the only Court that can Fine and not Impriſon. An Amercia- 3 1 
ment (Miiſericordia, for it ought to be aſſeſſed mercifully) is a pecu- 2 Danv. 292. 
niary Puniſhment, aſſeſſed by the Homage or Jury, for Offenſes com- 8 Rep. 39, 
mitted out of Court by private Perſons, to be mitigated by Afrerors 1 luft 126. * 
(from Afeurer, to Tax) affirming the Reaſonableneſs thereof up- 127. a. 
on their Oaths, where no expreſs Penalty is preſcribed by Statute, Cone . 
An Amerciament is always to be aſſeſſed by the Homage. And if 5. _— 
an Amerciament is agreed on, The Lord may have an Action of EP 41, 
Debt for it, or Diſtrain for it of common Right, and impound the Ce-, 
Diſtreſs, or ſell it at Pleaſure. [AA.] But he cannot impriſon for _ Cop. 
it. A Man cannot be Amerced in a Leet for ſurcharging the © Com- ) 1 Au. Ab 
mon, or for digging | in the Common ; becauſe this concerns the Pri- 1 
vate, not the Publick Intereſt, and belongs rather to the Court- 2 Roll. Abr 
Baron, to enquire of it. 83. 

CR Every one that hath a Leet or Market ought to have a Pillory, . ng. TR 
Tumbrel, Sc. to puniſh Offenders. [See the 51 H. 3.] For want z Inſt. 219. 
thereof, as well as for other Neglects, the Lord Katt be Fined, or 109 3 
His Liberty ſeized. Stocks are to be provided at the Charge of. the 

Town. For Originally They were not to puniſh, but -to keep 

Men in hold. [See 1 Danv. Abr. 289.] 

Vote, That the Greateſt Part of the Bakneſs of the Turn and Leet 
er for ſeveral Years, and is Devolved on the Quarter- Of the the Court 
[See Hawkins's Pleas of the Crown, Book 2. ch, 10 & 11.] 1 Wy 58. 

XVII. e The Court-Baron is a Court which Every Lord of the 4 4 Inſt « fa 
Manor (antiently called a Baron) hath within the Precinct of that 4 =P. 33. 
Manor. It is no Court of Record, and therefore County-Courts, 13 * 65 


Hundred-Courts, &c. are not of Record; becauſe they are but 65. 
Court-Barons, A Court-Baron is an Inſeparable Incident to a Real 8 Cop: 


Manor, 5. 31. 
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x Manor, not to a \ Nominal Manor, — the Real Manor has en 
once Deſtroyed, by Granting away the Demeſnes, or Services. It 
muſt be held by Preſcription, for it cannot be created at this Day. 
A Court-Leet is not Incident to a Manor, but he that Hath a Ma- 
nor may alſo Have a Court-Leet, to be Held within his Manor by 
Preſcription or Grant from the King, And that which of a Publick 
Nature is tranſacted in a Court-Leet, when It is held with a Court- 
Baron, ſhall be applied to the Court-Leet, as Private Matters ſhall 
be applied to the Court- Baron. [See of Eflates by Copy o, Court- 
Roll, Bool 2. chap. 1 
A Court-Baron _- be holden on ſome Part of the Manor. For 
if it is holden out of the Manor, it js void; unleſs there is a Cuſtom 
to hold Courts at one Manor for ap, where the Lord hath ſeveral 
Manors. 
4 Rep. 26. This Court is of Tao Natures. 1 By S Law, which is 
6 Rep.11,12. the Barons or Freebolders Court, or the Court-Baron' that is incident 
| 27 1 to Every Manor, of which the Frecholders, being Suitors (Men, not 
Women) are the Judges, and the Steward only Regiſter. It cannot 
be a Court-Baron without Two Suitors at leaſt. A Jury finds that 
there is ſuch a Manor, but that for twenty Years there has been 
but one Frechold Suitor; ; it hall not be intended that the Manor 
is deſtroyed, but that it is ſuſpended pro tempore. 2 Ld. Raym. 
864. This Court, may be kept from three Weeks to three Weeks, 
2. By Cuſtom, which is call'd the Cuſtomary Court, though it is kept 
but very ſeldom. This doth concern Cuſtomary Tenants and the 
Copyholders, whereof the Lord or his Steward is Judge. The 
Court-Baron may be of this double Nature, and the Rolls contain 
| Matter that concerns both, or One may be without the Other. But 
as there can be no Court-Baron at Common Law without Freeholders, 
_ . ſo there cannot be a Cuſtomary Court without Copyholders, or Cu- 
ſtomary Tenants. And then, tho' It is not a Manor in Law with- 
out Frecholders, Yet it is ſuch a Manor, that the Lord may keep 
Courts, Sc. for Copyholdets. 
. | This Cuſtomary Court cannot be held out of the Manor. 
b> Inſt. 31. The Franchiſes of Ing fangthefe and Outfangthefe to be Heard 
and Determined within Court-Barons, are Antiquated or Gone. 
- Fang in the Saxon Tongue ſignifies to take or catch, and Thefe a 
e Bra&. Lb. Robber. © $0 that the Words ſignify a Privilege or Liberty, Grant- 
3 Track. 2. ed unto Lords of certain Manors, to Judge any Thief taken within 
we; of their Fee; whether one of their own Men Living In the Manor, or 
One Living Out of the Manor, that is Taken there. 
The Perſons concerned in this Court are the Lord, The Steward, 
the Lord's Tenants and the Bailiff. 
4 4 Rep. 24. * The Lord is Chief in Place of Authority. 4 His Acts are Good 
9 Rep. 4, tho' an Infant, Non Compos Mentis, Outlaw'd in a Perſonal Action, 
. Excommunicate, &c. And tho' but Tenant for Years, At Will, Sta⸗ 
teute-Merchant, Sc. He is Dominus pro Tempore, and a Lawful 
Lord of the Manor for the Time being, not only to make Admit- 
tances upon Surrendets and Deſcents, but to Grant Voluntary Copies 
of ancient Copyhold Lands, which come into his Hands. Even the 
5 Voluntary Grants by Copy, made by ſuch Particular Lords, ſhall 
Rs bind him that hath. the Freehold or Inheritance; becauſe all theſe 
F _ + -4- 1 mal lawful Lords for the Time Being. But Diſſciſors, Abators, 
* | Intruders, 


; 4 | 
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Intruders, ap N Hoy AI lates, ſhall not bind 
by. t Eir... oluntary,., rants... A Tenant at ufferance | ſhall £03 Io! 
WE IT 4 3:9 ane of 2 nd Le. 7 43 
not bind them, becauſe he 8.40, by. Wrong tho Adeitiance made. {i 
upon Sixrenders or Deſcents, by iſſeiſors, and others in Poſleflion; 
that have Pefeazable Titles, ſhall ſtand Good, againſt them that 
have Right; becauſe it was a lawful Act, and they were Compel- 


lable to do it. Nay * if the Lord of a Manor for the Time being“! loſt, 58. b. 


— 


is Leſſee for Life or Years, Guardian or Tenant at Will of a Manor, m_ ads; 

e e ee ph WA jpto ta Bangle, end before AG- 49g. 

mittance his Eſtate. is Determined, yet the Lord that cometh in 

above, ſhall be compelled to make Admittance according to the 

Surrender; For there was Legitimus Dominus pro Tempore. What 

Cuſtom doth Confirm to a Copyholder, The Law will allow him; 

Yet Thoſe Acts that are not ſtrengthen'd. by Cuſtom, have no longer 

Continuance, than the Lord's Eſtate continncth. . Ald therefore if - 

a Lord for Life of a Manor Granteth a Licence to a Copyholder. to 
Alien, and Dieth, The Licence is Deſtroyed and the Power of 

Alienation cealeth— HO ALES PR nd 

The Lord's Authority dath conſiſt chiefly, 1. In Puniſhing Offen- » Coke's | 
ſes and Miſdemeanors committed within His Precincts; as for Non-;Compl GE! .. 

Sen of Cuſtoms, Breach of De in Deciding . . 3 

Controverſies about the Title of Copyhold Lands lying within his 

Bounds ; where He may Redreſs Matters as a Chancellor in Equity. 

Theſe, Authorities concern the Court-Baron, properly ſo call d. 3, In 

Admitting Copyholders upon voluntary Grants, Surrenders or Dee 

ſcents, which may be done by Him out of the Manor, in what © Ibid: . 

Place the Lord pleaſeth. 4. In Giving Licence to Copyhelders, to! lief. 2 27. 
Alien by Deed, or to Demiſe for Years, ce. Sql 
The * Sreward (from the Stede a Place, and Ward a Governor) is - Coke's 
he that in the Lord's Abſence fitteth as Judge in Caſes of Copyhold — 2 me 
in the Court (but only a Regiſter in the Freeholders Roy to enter 9 Rep. 48. 
Plaints, Pleas, Surrenders, Admittances, Fealties, and to Prove Te- 1 Ventr. 133. 
ſtaments, and to Commit Adminiſtrations of Perſons dying within 
the Manor, Cc. In the Lord's Abſenchhe/mpy allo puniſh Offen- . Coke's 
ſes, Determine Controverſies, Redreſs Injuries, &c., He Acts ſome Comp. Cop. 
Times in the Lord's Name. Stewards for he moſt Part have Patents 1 4 30. 
for their Offices; yet They may be retained by Parol, or Word of ! Inf. 6:. a. 
Mouth, and They ſhall continue ſo until Countermanded. But io Es " "ED 
the King's Manors a Steward cannot be Retained; by Parol. Neither 166; 165 
can a Corporation make any ſuch Officer without Writing. Vet if He 
is Retained by Parol by a Corporation, His Judicial Act ſhall ſtand | 
Good, though his Authority is Grounded upon a wrong Foundation, 

But Acts which he performeth as Cuſtom's Inſtrument e as Judge; 
as Voluntary Admittances, Sc.) can never bine. 

A Steward of the Court may take Surrenders in any Place with- 4 Rep. 26, 
out Cuſtom ; but he cannot, at any Court holden our of the Manor, e 
make Grants of Copyhold Eſtates, or Admittances, unleſs by Cu- Compl. Cop. 
ſtom, or Expreſs Words in his Patent, or by Special Authority gi- $: 45» 46. 
ven him by the Lord. 2. and See 2 Danv. Abr. 179, 189, 258. og pn] 289, 

The Office of a Steward may be: Forfeited by 4buſer, Non-Uſer * « g Rep. 50. 
and Refuſer to keep Court, &c. [See Of Offices, Who is capable 
of Them, and How They may be Forfeited, Book 2. ch. 2.] 
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Cokes Ag Under Sjewart? is che! Ste ward's Deputy, 100 His Authority 
Compl. Cop: if Equal to the Stgby 5 only that tie Steward may make Adinit- 
Kitchin 165, rb 5 out of *Coprt, If Gd made in e Court:Roll, That 
166, 167. He" that is Nabe hath Pai 4 is. Fine 4585 one Haley 1 5 
thooph the Unde#'s Brag je take * Surrender. out of urt, H 4 
EL cahmot make any e out of Court, without ſpecial Mocha 
d g Rep. 49. rity, or Fattien ar Cuſtom. A Steward muſt have”? Special Words 
dt. 1 1 n n His Patept, t, to make. an Under-Steyard, unleſs in Ss of Neceſ- 
Let ings as where' the Office of a Ste wwardſhip, c. does deſcend to an 
Infant, or is Grantell on Bll Then in. &ſpeCt of Infancy of * 
Dignity he may make a D 
The Tenants are the Frecholder and Copybolder, '[Se of the 
Buſineſs of the. Jary or Hommage, infra.] 
e Inſt. 234. b. The © Bai 5s the Eryer; and: his Duty'is to execute the Proceſs 
: Roll. Abr. of the - Court,” To Banter all Pound- wehe, and 1 Cbattels 
18 Waif d a Sttah dl. | ET e 1 —A 
*> Won 3111 77.5 D: 1700J io C 2 
As for the Juri ſdiction of Ma Court rot 1 * 
« Lit. 46. I. The. Freeho ders-Court confiſts.in Hearing Plaints of Copy bold 
Ho Miu Lands | for Copyholders ſhall not Implead, Exce Mt Againſt the Lord 
117.b. 118. a. Himſelf, or be Im eaded 1 h the King's Courts or their Te enements 


= i by 19401 King 8 WII rits, tho“ a 82 older 1— for one 1. may 
„ 


om Ke the Freeholders or Suitors are 1 8 1 muſt be Twelve; ; 
* — though the Lord may Hold a Cot Baron fot other Purpoſes, where 
7 "hire are but Two enatita; But if there is Iſſue betwixt Party and 
Party, there muſt be 15 welve; where the Trial by Jury is by Con- 
ſent, The Proceſs is t ſame as in the County-Court, by Diſtreſs 

Infinite. But if the Defendant in Treſpaſs appears and pleads Free- 
hold, The Court ſhall ceaſe. Every Stranger that comes within the 
' Manor may be ſued there in Debt, "Irieſpa fs, &c. under 40 s. Yet if 

any Foreign Plea is pleaded, Tt hath'vo 1 And though 
every Copyholder may be Impleaded in the Court of the Lord by 
Plaint, yet the Cauſe may be ante by the Plaintiff by Tolt to 
the County-Court, and from thence by Pone into the Common 

_ _ Pleas; but the Defendant: may have a Recordare facias into the 

b Pinch 490, King's Bench or Common Pleas. Execution is only by Diſtreſs and 
N pounding, till the Party is ſatisfied, There is no Power to Sell 
x Roll; Abr. Gr Deliver the Diſtreſs to the Party, neither i is the Body to be taken 
3 i Execution n. By Cuftom a Levari Facias may be de, But 
296. the Goods cannot be Sold without Cuſtom, [Plaints relating to Co- 
py yhold-Lands muſt be made in the Copyhola-Court, which 1 18 diſtinct 

from the pot rt-Baron, See before.] 

In this Court an Heir of a Copyholder may bring a Plaint in 
the Nature of an Aſſize of Mortdlanceſton; and upon a Recovery 
there, a Writ of Falſe Judgment doth not lie; but the Remedy is 
by Petition to the Lord, and he for Cauſe may reverſe the Judgment. 
' And the Court of Chancery will correct the Proceedings in the Lords 
- Court, if any Thing were done therein againſt Conſcſence; and yet 
no Appeal or Writ of Error lies of ſych 7 Jadgragat. 1 Wins. 3 339, 331+, 


3 A 's 0 Note, 
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More, That Actions are ſeldom Entered” in. this Court- Baron, for 
it is kept not Above Twice in the Vear. Whereas it was at firſt In- 
tended; that They ſhould be Held Every Three Wecks. 
A Common Recovery may be had in this Court, If the Cuſtom 
of the Manor can ſupport it. e en 211? ba 


- 


: ; We”, "7 . . SITY : 
2. The Copybolder's Court, (or Cuftomary-Court, To be held * 4 Rep. 26. 


upon ſome Part of,the Manor) is for making Voluntary Grants upon 1g 
Eſcheats and Forfeitures, and for Grants and Admittances upon Sur- 1 Inft. 58. a, 
renders and Deſcents on Preſentment of the Homage or Jury. The! Noll. Abr. 


Homage may Enquire of all Perſons, that owe Suit to this Court, and 
make Default, and Preſent their Names. It may Enquire of the 
Death of Tenants after the laſt Court, and who is the next Heir; &c. 
of Fraudulent Alienation of Lands, to Defeat the Lord of His 
Profits; Of Rent, Cuſtom or Service withdrawn; Of Lands con- 
cealed, or uſed without Licence of the Lord; Of Eſeheats and For- 
feitures; Of Encroachments on any of the Lands of the Lord with- 
out Licence; with- holding Court- Rolls, Rentals, or other Evidences 
appertaining to the Lord; of Mortmain; Letting Copyhold-Land 
for a longer Time than a Year and a Day without Surrender, unlefs 
It is by Cuſtom that one may let for longer Time; Alienations of 
Copyhold by Deed; cutting down of Trees by Copyholder without 
Cuſtom or Licence; Copyholder ſuffering his Houſes to Decay, and 
not Repairing Them; Of Surrenders. by Copyholders after the laſt 
Court to the Uſe of another, and not brought into Court z of Suit 
not performed at the Lord's Mill by Reaſon of Tenure; of Waſte 
by Tenant for Life in Houſes, Lands, Woods; Gardens ; of Fiſh- 
ing, Hawking, or Hunting within the Liberty of the Lord without 
Licence; Taking away Swans or their Eggs. The Homage may 
alſo enquire of Surcharge of Common with Commonable Beaſts, -or 
of putting Beaſts into the Common, that are not Commonable ; Of 
Treſpaſs in the Common, or Waſte of the Lord, by Digging, Build- 
ing or Encloſure ; of Treſpaſſes in Corn, Graſs, Meadow, Paſture, 
Woods; Hedges; of Chaſing Cattle into the Manor, and Rechaſing 
them; Reſcous and Pound-Breach ; Removing Mere-Stones or Land= 
Marks; Of Bailiff, and Conſtable or Hayward, neglecting His 


Office; of By-Laws or Orders not obſerved. * For a Court-Baron * 2Darv. Abr 


I 1 Rep. 175 


527. 


may make By-Laws by Cuſtom, as well as a Leet; and add a Penalty 457. = 
upon the Breach of a By-Law ; which eannot be Afﬀeered, for a 


Penalty differs from an Amerciament. 


7 


In this Court there need not any Freeholders. 


The Method of Puniſpment is by Amerciament. For Amercia- * Coke's 


ments are Incident to Court-Barons, as well as to Court-Leets. 


Compl. Cop. 
26 


After the Homage hath Preſented Offenſes. The Steward cannot 1 Roll, Abr. 


Amerce, without three Afeerors are Sworn to Afeer or Moderate the 21 


Amerciament; and then the Lord may have an Action of Debt in 
His Court-Baron [or rather elſewhere] for ah Amerciament affcered' 
(not Diſtrain for it without Preſcription) for the Suitors are Judges 
there, and not the Lord, as hath been ſaid, The Lord cannot 
Amerce any one in- his own Court for Treſpaſs done to Himſelf. 
Fines are never Incident to Court-Barons as ſuch. Fines are Inci- 
dent to ſome Few Manors only, where there are Court-Leets, [See 


Of Court-Leet, at the End, fupra.] | 
A Court 


ſ 


11 Rep: 45. 


* 
* 
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An Inſti tute of the Book IV; 


A Court of Survey difters only from a 'Court- Boren, inaſmuch as as 
beſides the. Ordinary Buſineſs of a Court-Baron, every Tenant is ſum- 
mon'd to Bring into Court his Leaſe, Copy or Title to His Eſtate, 
to be ſurveyed by the Steward; when the Manor comes to a New 

2 Inft. 142. Lord, @®c. But this Power is to be Queſtioned. [See the Stat. of 
 Marlbridge chap. 22. or Mod E. 3. ch. 22. 's Rich: 2. rhap. 12: 
16 Rich, 2. clan. 2. | „„ 


Of the Gout XVII. b The Court of —_ Demeſtie belongs to a Manor of 
1 Antient Demeſne, and is in the Nature of a Court-Baron, Held by 
b 2 Inſt. 542, the King's Bailiff, or the Lord of the Manor, wherein the Suitors 
$43- are Fd. It is no Court of Record. The Tenants have Privilege 
* 269, not to be ſued out of this Court, but have Juſtice by the Writ of 
5 Rep. 105. Right Cloſe directed to the Bailiff or Lord. This Privilege doth not 
2 Roll. Abr. extend to perſonal Actions, in which the Title of the Freehold does 
lh not come into Debate. It extends to Real Actions, or where the 
Realty of their Lands may come in Queſtion, T herefore Antient 
Demeſne is a good Plea in Ejectment, Replevin, SS. 
The Demandant in a Writ of Right Cloſe cannot Remove the 
Plea out of the Court of the Lord upon any Account, tho' the Te- 
nant may Remove the Plea by Recordare for ſeven. Cauſes. [$69 
4 Inſt. 269, 270. 
If Falſe Fs lap is given in chis Court, The Demandant or 
T enant ſhall have a Writ of Falſe Judgment (not a Writ of Error) 
as it is in other Courts not of Record. 
Lands in Antient Demeſne may be Extended upon Statutes, and 
upon an Elegit ; becauſe the Title of the Land is not directly put in 
Plea in the King's Courts. Regularly all general Acts of Parliament 
extend to Antient Demeſne, [See Of Eftates in Antient Din 
Book. 2. chap. 1 4. 
A Fine levied in the King's Courts makes it Frank-Fee, until re- 
verſed by a Writ of Diſceit. So where the Lands come to the King. 
It is faid that a Fine Levied in Antient Demeſne may by Cuſtom 


bar an Eſtate Tail. (Q.) 


Qf:the corn XIX. The © Court of the Coroner is a Court of Record, to enquire 
?- 'where any one comes to a Violent Death by Felony or Miſchance. 
8. P. C. ci. He can enquire. of no other Felony, but of the Death of a Man, and 
2 Inſt. 32. then Super Viſum Cor poris, which no other can do. 
H. F. C. 170 If the Dead Body is buried, or ſuffered to lie ſo long that it ſtinks 
before the Coroner hath viewed it, The Townſhip ſhall be amerced. 
The Coroner may take up-a Dead Body out of the Grave, to view 
it, for the taking of an Inqueſt, if there is no Danger of Infection by 
dipging i it up. If there is Danger, or if the Body is drown'd and can- 
« ; Rep. 110. not be found, He'ought not to proceed. In ſuch Caſes * the Enquiry 
1 3 | may be by Witneſſes of the Felony, by Juſtices of the Peace, Ju- 
271. ” ſtices of Oyer and Terminer, or in the King's Bench, if the Felony 
2 Danv. Abr. was committed in the County where that Court fits. Inquiſitions 
2 Lev. 141, of One found Felo de ſe are Traverſable by the Executor or Ad- 
152. miniſtrator, the Inquiſition being removed into the King's Bench by 
: Ventr. 181, Certiorari; and ſo are Inquiſitions in other Caſes in Point of Of- 


182, 178, fenſe. (2.) 
The 


CHAP. I. Laws of England. 
The Coroner may take an Indictment upon View of the Body, 
as alſo an Appeal within a Year after the Death of one Slain, not 
after the Stroke, [See Weſtm. 1. chap. 10.) He may likewiſe en- 
quire of the Eſcape of the Murderer ; and if it is found, that the 
Murderer eſcaped untaken, the Townſhip cannot Traverſe ſuch 
Eſcape; and it a Fugam fecit is found before the Coroner, it is not 
'Traverſable. F 

He hath no Juriſdiction of Offenſes committed in the Open Sca, 
between the High and Low Water Mark; nor within the Yerge of 
the King's Courts. [But ſee Articuli ſuper Chartas, chap. 3. and 
2 Inſt. 549, 559. 3 Inſt. 134. 4 Rep. 46, 47. See alſo the 33 H. 
8. ch. 12. and of Appeals, chap. 5. infra.] 

Now as to the View of the Body. It is His Office, ſo ſoon as *2 Danv. Abr. 
He is acquainted with the Suſpicion at leaſt of a violent Death, to . 
ſend his Warrant or Precept to the Bailiff, and alſo to the Conſtable 
and Tithingman of the Hundred, &c, to ſummon Twenty-four ſuffi- 
cient Men of the Four, Five or Six next Towns adjoining, That at 
a certain Day They come before Him to ſuch a Place, to enquire 
upon View of the Body of A. &c. If the Body is buried, it is to be 
taken up, and the Coroner is to Record the Names of Thoſe that 
buried it. And if the Body hath lain fo long, that it cannot be judg- 

| ed how it came by its Death, That alſo muſt be Recorded, that at 
the coming of the Juſtices of Aſſize, the Town where, Cc. may be 
Amerced upon the Sight of the Coroner's Rolls, If the Coroner 
and Jury are able to enquire of the Death, then they are to preſent 
the Manner of the Killing, whether the Party was killed by himſelf, 
or any other, or by ſome Miſchance. And the Coroner, to aſſiſt in 
the Enquiry, may ſend His Warrant for Witneſſes to appear, taking 
their Examination in Writing under their Hands. And if any one is 
to be tried for Felony, 'The Witneſſes muſt be bound by Recogni- 
zance, to appear at the next Aſſizes, to deliver their Knowledge of 
the Fat; and the Felon, in the mean Time, is to be committed by 
the Coroner. The Jury upon Oath having brought in their Verdict, 
'The Coroner muſt Return the Inquiſition either of Murder or Man- 
flaughter by another, or Felo de fe, or of a Killing by Misfortune, 
Sc. to the next, Gaol-Delivery of that County, or certify the ſame 
to the King's Bench. [See 3 H. 7. chap. 1.] 

For Miſmanagement in the Coroner, &c. the Filing of the In- 2 Roll. Abr. 
quiſition may be ſtopped, or the Coroner may be ordered to attend, 1 372. 
and amend His Inquiſition. If he hath been guilty of Corruption or 1 Mod. 82. 
Bribery in taking the Inquiſition, a Melius Inquirendum may be : mg ma 
awarded to ſpecial Commiſſioners, to take a New one, who ſhall pro- hes, 

Ceed on the Teſtimony of Witneſſes, not upon View of the Body. If 
the Inquiſition is good, He that is ſuſpected to have committed the 
Felony may be Tried upon the Inquiſition, as well as upon an In- 
dictment. [See the 4 Ed. 1. 3 H. 7. ch. 1. 2 Ph. & Mar. ch. 13. 
where the Duty of a Coroner is ſet forth at large.] _ = 
The Coroner ought to ſit upon the Body of every Priſoner, that 3 lnſt. 52, 91: 
dies 18-:Prifpbu lk ow) 5 vd bea: ina HY e 

[See Greenwood's Judicial and Miniſterial Office of Coroners ; 

and Hawk, Pleas of the Crown, Book 2. chap. .] 
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A Inftiture of the "Book LV. 


'Þy Articuli ſuper Chartas, or the 28 Ed. 1: chap. 15 Caſe > of 
Death within the Verge, the Coroner F the Gunty 4 abt 9 1 
the King's Coroner, [See 2 Inſt. 540.] 


By the 33 H. 8, chap. 12. $. 1. & 3. All FREY upon View 
of Perſons flain within any of oe King's Palaces. or Houſes, or 
any other Houſe or Houſes, at ſuch Time as His Majeſiy . ſhall happen 
to be there Abiding in His Royal Perſon, ſhall be 2 by the Coroner 
of the King's Houſhold without the Aſſiſtance of any other Coroner of 
the County, &c. [See of the Court of the Lord Steward of the King's 
Houſe, &c. chap. 2. poſt.] 
By the 3 H. 7. chap. 1. The Coroner is to have upon an Tnquiſi- 
tion found of Murder 13 8. 4 d. of the Goods of the Murderer. If 
He hath nothing, then of the Amerciaments of the Townſhip for the 
Eſcape, if there was an Eſcape in the Day-Time. [See Weſt. 1. ch. 
10. 1 176.] But, | 

By the 1 H. 8. chap. 7. When One is flain by Miſadventure, The 
Coroner ſhall Execute His Office without Fee, on Pain of 40 8. S 

By the 25 Geo. 2. chap. 29. For. every Inquiſition, not taken 
upon View of a Body dying in a ' Gaol, which ſhall be taken' by wy 
3 in a Place contributory to the Rates directed by 12 Geo. 2 
chap. 29. the Sum of 208. and far every Mile which he ſhall — 
9d. ſoall be paid to him out of the Money ariſing by ſuch Rates. 

And for every Inquifition taken upon View of a Body dying in a 
Gaol by any Coroner, ſo much, not exceeding 208. ſhall be paid to him, 
as the Juſtices at Se ſhall think fit, out of the Money ariſing by 
the ſaid Rates. 

Provided that over. and above, the Coroner upon an Inquiſition of 
a Body Slain or Murdered, ſhall Have the 13 8. and 4d, as groves 
by the Statute 3 H. 7. 

Coroner taking more than the Sun Fe ted, guilty of Extorti on. 

No Coroner of the Houſbold and Verge, of. the Admiralty, Durham, 
London, Southwark, or any Franchiſe belonging to the City of Lon- 
don, nor of any City, Borough, Town, Liberty, or Franchiſe, not 
contributory to the ſaid Rates, or wi thin which Juch Rates have 
been uſually aſſeſſed, ſhall be intitled to any Fee, &. by this AF. 

If any Coroner, not appointed by Annual Election, or whoſe Office 
is not annexed to any other Office, ſhall be convicted of Extortion, 
wilful Neglect of Duty, or Miſdemeanor, the Court before whom he 


ſhall be — may adjudge Him to be amoved from his Offce, and 


Ibereupen, if choſen. by Ereebolders, a Writ de Coronatore amovendo 
KX eligendo ſhall iſſue. 


Of the Court 
of the Clerk 

of the Market. 
2 4 laſt, 273. 


Tf not choſen by. Freebolders, the the Perſon or Perſons inti le to 
the Nomination and Appointment of any fuch Coroner, ſhall upon 
Notice of ſuch Judgment of Amoval, nominate and appoint another 
Perſon to be Coroner in rs Stead. 


See the 4 8, 5 W. & M. ** 22. 8 the Pleading of 
Grants to an Inquifition Returned by a cr And a or the 


Coroner,” Book 1. chap. 7. 3 IIS eee X MH 
XX. The Court 'of the LE. of the Market is to 1 of 
Weights and Meaſures, whether They are according to the King's 
3 Standard 


. 4 —— 22 * — 


— 2 2 0 


Crap. 1. N Een "of land 


— —n SR _— —— —— 


* ru— ů — — 


Standard or no. TSee of the Clerk of the Market, Book 1. '#. J. 
Of Fairs and Markets, Book 2. OT 2. Of Weights and Meaſures, 
Book 3. chap. 3.] 


XXI. The Court of * Pie-Proders (ci Pedis Pulver i xai, Of hs 662 
becauſe for Contracts and Injuries done in the Fair or Market, Ju- of Pie. Pow. 
ſtice ſhall be done as ſpeedily as the Duſt can fall from the Foot) is oo . 
incident to every Fair and Market; for by Grant of the Fair or Rag 3 
Market it ſhall paſs, 4 Inſt. 272. 

It is a Court of Record,” to be Holden before the Steward of the * 3 * 
Court, who is the Judge there, 2 55 

As to the Juriſdiction. 

1. The Cauſe of Action (for Contract, Slander or Injury) muſt 
ariſe in the Fair or Market, and not before, nor in a former Fair 
or Market, nor after the Fair or Market. 2. It muſt be for ſome 
Matter concerning the ſame Fair or Market; and Done, Com- 
plained, Heard and Determined the ſame Day. 3. It muſt be with- 
in the Precinct of the Fair or Market. 4. The Plaintiff muſt take 
an Oath according to the 17 Ed. 4. cb. 2. 1 Reich. 3. ch. 6. That 
the Contract, c. was made during the Time of the Fair or Mar- 
ket, and within the Juriſdiction. But that concludeth not the De- 
fendant in pleading to the Juriſdiction. The Trial is by Merchants 
and Traders in the Fair, and the Fudgment againſt the Defendant 
ſhall be Qucd Amercietur. A Writ of Error lies pen an Errone- 
ous Judgment. f „ H 

But this Court is Growing out of Uſe. 

There may be a Court of Pie-Powders by Cuſtom or Preſcription 
o without Fair or Market, which may Hold Plea of Obligations, by » , tag. 252. 
Preſcription. | 1 Roll, Abr. 

| | | | 4 1. 1 8 545. 

XXII. The Court o the Ga e 0 © Sewers (from Sewer, Of the Court 

a Paſſage or Chanel Nr is by Commiſſion under the Great of the Com. 


Seal, 8 to the 23 . ch, 5. where there is a Form of güdener of 
Their Comtniffion and of Sk 85. This Commiſſion is Granted « 4 Ind. 275. 


by the Lord Chancellor, Lord Treaſurer, and the Two Chief Ju- 
tices, or any Three of Them, whereof the Lord Chancellor to, be 
One, 'This Somithifficn' may laſt Ten Years, unleſs Repealed before 
that Time; and all Laws made by Virtue thereof ſhall continue in 
Force one whole Year after the ſaid Ten Years ; and the Juſtices of 
the Peace of the County have Power to Execute the Commiſſion and 
the Laws for that Year, unleſs a New Commiſſion iſueth forth i in 
the mean Time. „ 472 
By the 3 Jac. 1 ENS 14. at Wa Its, Buns! 55 tches, Sewers, 

Water-Couts, Bridges. &c. within Two Miles of London, falling 
into the River T TOS. of be  ſubjeft to the. e, of 
Sewers. cope | 3 


Their * B00 91 b is to Kes air” Oe 45 aa 10 Survey 460 day: 
Rivers, publick Streams, Bücher Bridges, and other efenſes, by 141,142,143. 
the Coaſts of- the Sea and Marſh-Grounds, -- But they cannot inter- 
meddle, unleſs in Caſes where there is a publick Prejudice, For if 
They. decree a Stream to be ſtraitned, ſo that the Meadow of a 

| parti- 


1 51. 11 ills 


% 
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particular Pads 18 Overflowed ; an Action will . Neither can 
They make a New River, or Try New, Inventions, at the Charge 
of the Country. 
» x Rep. 100. They may make a Tax or Rate according to the Quantity and 
55 N "on Quality of the Lands and Rents at their Diſcretions, upon All that 
are in Danger; even where one ought to Repair and is not Able to 
do it, or tho' no Fault was in Him by Reaſon of the Extraordinary 
Rape of the Waters. And if any Perſon refuſes to pay it, The 
Commiſſioners may Grant a Warrant to Diſtrain his Goods and Sell 
them. Lands alſo may be Sed for the Tax or Rate. 
Tho' by the Act the Commiſſioners have Authority to do ac- 
b Rep. 109. cording to their Diſcretions, d yet they are bounded by the Rule of 
2 Infl. 50, Reaſon and Law. For Denen is to F deni Right = and 


298. 
Wrong. 


By the 7 Ann. chap. 10, toy Sir of the Commiſſ oners may Nw 
the S Gale f * Lands. 


See the 7 Ann, chap, 9. For iving the Commiſſioners of Sewers 
of London the ſame Powers, as giving the Con for Counties have. 
The Commiſſioners may proceed by Jury, View and Diſcretion, 
bound by the Rules. of Law, to enquire of any Annoyances, and 
to Remove Them, To enquire who have neglected to repair, &c. 
and the Jury may Amerce for Neglects. The Commiſſioneas may 
puniſh by Fine for Contempts in Court, or where their Officers 
of neglect their Duty, &c. But they cannot Impriſon for Diſobeying 
their Orders, as They may do for a Contempt in Their Preſence. 
The Decrees muſt be certified into Chancery, to have the King's 
Aſſent; Otherwiſe they are not binding. [See the 23 H. 8. ch. 5. 
*1 Ventr. 67. 13 Elix. ch. 9g. But the Commiſſioners and their Proceedings are 
_. Subject to the Juriſdiction of the King's Bench, Wen the 
Clauſe in the Statute of the 13 Eliz. chap; 9 "HE 
Of the Coo XXIII. For the Court of G u pon the Statutes of TY 
— rupts, See of Bankrupts, Book 2. chap. 4. 


Of the Court XXIV. The Court of Commiſſioners for a Examination of Vi 2 | 


e fes is by Virtue of a Commiſſion out of the Chancery, Exchequer or 
amine Wit- Dutchy of Lancaſter, in Caſe of Equity, to Examine ſuch Witneſſes, 
— a 278, 28 are not able to come to be Examined, or that Live Remote from 
9 Rep. 70, the Court, The Commiſſioners are named by both Parties in Suit; 
71. yet they ought to be Indifferent, and Endeavour to Find out the 


Truth. For this End They are not bound to the Letter of the In- 
terrogatory. They ought not to Diſcover to Either Party, or to 
any other, the Depoſitions, or any Part of them, before Publication 
18 granted by the Court. Neither, after the Examination is begun, 
ought a Commiſſioner to confer with cither Party, to take New In- 
ſtructions. If he doth, an Information will lie againſt him, and be 
may be puniſhed, by. Fing and eee, when * Witneſſes 
** been Examined. 5 47 Nos 8 


1 * a , 
— — 2 a. : F 6 = OY ROE = SW) 2 as 9 > 


— — 


d Diſcretio eft Gerne per em quid fit Juan. 2 Inſt, 56, 298. | XXV. 
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XXV. * The Foreſt- Courts were Inſtituted for the 8 of of the Fo- 
the Foreſts, A Foreſt has been before Deſcribed. [See Of Forsfts, 6 Ta. 1 | 
Book: 2. chap. - 

- The, Laws of the 2 are | eſtabliſhed by Act of Parliament 4 Int. 314, 
and for the moſt Part are contained in the Statute of Carta de Fb 315, 319. 
reſts, ꝙ H. 3. and: Ordinatie de Foreſtd, 24 Ed. 1. [See thoſe Sta- 

tutes at large. 

I ſhall C ſpeak of the Oficer of the Foreſt; and the ſeveral Courts 
belonging to a Foreſt. : 

I. Ot the Officers, . | 

The Chief Tuſtices in Eyre (Trinerantes from 2 One for the b 4 Inſt. 291; 
Foreſts on this fide the River Trent, the other beyond Trent) are 
Created 4 Letters Patent under the Great Seal. See the 27 H. 8. 
chap. 24 We 
| he © Regarder | is a Miniſterial Officer, whoſe Office is to View F. N. B 164 
the whole Foreſt, to certify all Treſpaſſes and all Offenſes concern- i. N 
ing the Vert and Veniſon. Vert is every thing that grows, and ; 
bears Green Leaf within the Foreſt, that may cover a Deer. Ve- 4 4 Inſt. 316. 
niſan (d Venatione). is any Beaſt of the Foreſt, fit for the Food of 
Man; as Deer, Wild-bore and Hare. He is allo to certify all De- 
faults of Officers of the Foreſt. He cannot Preſent any thing but 

upon His own View. He is appointed either by Letters Patent of 
the King, or by the Chief "A or. to be. n * Writ to the 
Sheriff. 
The "he > (Viridarii 4 Virid, Vert) are Officers; W + + tis 297, 
Chief Buſineſs is to look to the Vert or Green. They are Judicial r 
Officers, Choſen in full County by Force of the King's Writ, as They 
may be Diſcharged by Writ. They are to keep the Laws of the 
Foreſt, To inroll Attachments and Preſentments of Treſpaſſes of the 
Vert and Veniſon, and to do Right and Juſtice. There are com- 
monly Four Verderors in each of the King's Foreſts. 

f Agiſiors are thoſe that take Beaſts to Agiſiment, th e.) To Depa- f 4 Inſt. 393. 
ſture within the Foreſt, where there is any Pannage or Pawnage, 
(i. e.) ' Maſt of Beech, Acorns, &c. Theſe Officers are conſtituted 
by Letters Patent. 

Foreſters are Wood wards and Watchers over the Vert and Veni- 
ſon. They are to Preſent all Manner of Treſpaſſes done within the 
Foreſt, to their Knowledge, &c. 

Rangers are thoſe who are to Rechaſe the Wild Beaſts an the 84 Inſt. 304, 
Purlicus into the Foreſt, and to Preſent Offenſes within the Purlieu 305. 
and the Foreſt, Sc. But where there is no Purlieu, there are no 
Rangers. [Sec Of the Purlieu, Book 2. chap. 2. under the Tit. Fo- 
reſt, and! moie at large 4 I.. 303, 304, 305. 

A * Bedel, (Bedeau, A Bailiff or Apparitor) is to warn the Coun: 4 Inſt. 313, 
ty, Exccute Proceſs, and make all Proclamations, as well within the 
Courts as without, 

Officers of the Foreſt ſhall not be Sworn on | Juries out of the. 4 Inſt. 293, 
Foreſt. | [bug $99 


\ 


2. Of the Courts. | i 2141 
There are ſeveral Courts ; of which Three, (v:2Z,) The Court 
of Attachments, Swainmote, and Jaſtice-Seat, are Incident to a 


Foreſt. n | 
6 R I, The 


An Inſtitute of the Book IV. 


— — „ 3 * 


4 Init. 289, 
298. 


d 4 Inſt. 289, 
298, 308. 


© 4 Inſt. 289. 


4 Cromp. Jur. 
180, 181, 
182, 183. 


1. The Court of * Attachments, of the Mbodmote-Churt; which 
is to be kept before the Verderors every Forty Days throughout the 
Year, and is Therefore called the Forty Days Court, This is a Court 
of Record, At this Court the Foreſters bring in Attachments, and 
Preſentments of Offenders againſt Vert and Veniſon ; and the Ver- 
derors do Inroll the ſame, But this Court can only enquire, and 
not Convict. No Man is to be Attached by his Body for Vert 
or Veniſon, unleſs he is taken in the Act within the Foreſt ; 
otherwiſe the Attachment muſt be by his Goods, [See 7 Rich. 2. 


chap. 4-] 


2. The Court of * Regard, or Survey of Dogs, is Holden every 
Third Year, for Expeditation or Laming of Maſtiff Dogs. See 
9 H. z. ch. 6.) Expeditation is Derived of Ex and Pede, becauſe 
the Dogs are to be Lamed in the Foot. | 


3. The Court of © Swanimote, alias Swainmete, (from Swein, in 
Sax. a County Swain; and Mote or Gemote a Court) is a Court of 
Record, to be holden before the Verderors as Judges, by the Steward 
of the Swainmote thrice in the Year. [See 9 H. 3. chap. 8.] The 


Foreſters ought to Preſent their Attachments at the next Swain- 


mote-Court, and the Freeholders within the Foreſt are to Appear 
at the Swainmote, to be upon the Inqueſt or Jury, It may!“ En- 
quire of all Thoſe, that owe Suit to it; Of Afarts (from Efarter, 
To Grub up) or Wood-Ground converted to Tillage; Of Purpreſtures, 
Encloſures and Encroachments within the Foreſt ; Of Taking away 
or Removing Bounds; Of making Mines or Clay-pits, or of Turfs 
for Iron, to the Prejudice of the Commoners ; Of Levying Mills, 
Houſes, &c. without the King's Licence ; if there are more Foreſters 
or Walkers within the Foreſt than uſual ; Of Oppreſſions and Extor- 


tions by Officers; of Surcharging Common, or of Thoſe that put 


in the Common more Beaſts than they ought ; Of Burning Heath 
or Fern; of Mowing ſeveral Land by Foreſter ; Of Cutting Vert or 
Felling Wood; of the Abuſes concerning Pannage or Pawnage ; Of 
Hunting or Deſtroying the Deer, Fox, Hare, Coney, or any Beaſt 
or Fowl of Warren without Authority ; Of Hunting in the Purlieu 
without Authority ; Of Agiſtments, Rents, &c, [See Crompt. Fur, 


180, 181, &c.] 


If at the Swainmote the Preſentment of the Foreſters is found 


True by the Jury concerning Vert or Veniſon, The Offender ſtandeth 


4 Inſt. 290. 


f 4 Inſt. 289. 
2 Rulft. 298. 


64 Inſt, 291, 
298, 319. 


> 4 Inft. 317. 


I 4 Inft, 290, 
291. 


thereof Convict, © and cannot traverſe the ſame. 
This Court may enquire and convict, * but cannot give Judgment, 
Therefore a Swainmote without a Juſtice-Seat is of no Force, 


4. The Court of * Chief Juſtice, Fuſtice in Eyre or Juſtice-Seat, 
is a Court of Record, and hath Authority and Juriſdiction to Hear 
and Determine by Themſelves or Deputies [See 32 H. 8. ch. 3 5.] 
all Pleas and Cauſes of the Foreſts, Parks, Chaſes, and Warrens with- 
in the Foreſt ; as well concerning Vert and Veniſon, as other Cauſes 
whatſoever within the ſaid Foreſt, Parks, Sc.“ The Juriſdiction 
is Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 
therefore a Receipt of an Offender in Hunting, &c. out of the Foreſt 

| cannot 
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cannot be puniſhed there. This Court is to be held every Third 
Year, and is to be ſummoned Forty Days before the Sitting; and then 
it may Hear and Determine all Treſpaſſes, Claims of Privileges and 
Liberties within the Foreſt, Claims of Leets;, Hundreds, Felons 
Goods, Waifs, Strays, Fugitives, &c. It may proceed upon the 
Preſentments or Verdicts in the Swainmote. [See 9 H. 3. ch. 16.) 5 
It may be ſummoned to be Held within the Foreſt ; * but afterwards 1 Roll. Ab; 
the Chief Juſtice may adjourn it to any Place within the County. 534 
He may take a Recognizance in any Place. Here a Preſentment 1 ink 5a 
or Indictment found by the Jury (and not found in the Swainmote) 291. 
may be Traverſed, becauſe it is found but by one Jury. 

The Proceedings are de Hora in Horam, and the Defendant muſt 
—— preſently, If there is an Erroneous Judgment at the Juſtice- 

at, The Record may be Removed by © Writ of Ertor into the * 4 Inſt. 297. 
King's Bench (which Court is above all Eyres) and be Remedicd 
there. | | 
2 Felony committed within the Foreſt; muſt he inquired, Fc.“ 4 Inſt. 31g. 
before the Judges of the Common Law, not before the Chief Juſtice 
of the Foreſt, [See Manwood Of Foreſt Laws, per Tor.] 


. 
* 


ar —— — 


o 


By the 34 Ed. 1. Stat; 5. chap. 6. The Juſtice, or His Deputy, 

may take Fines and Amerciaments for Treſpaſſes. BAG 
By the 5 Georg. 1. ch. 15. If any Keeper or Officer of any Fo- 
reſt, &c. ſhall be Convitted for Killing or Taking away any Red or 
Fallow Deer, or being aiding tberein, without the Owners Conſent, 
He fhall forfeit 50 l. for each Deer to be levied by Diſtreſs, &c. For 
Want of Diſtreſs He ſhall be Impriſoned for Three Years, and be ſet 
in the Pillory for Two Hours on ſome Market-Day in the next 
Town, 

XXVI. The © FReclefiaſtical Courts (Curie Chriſtianitatis, Courts- Of the Ee: 
Chriſtian or the Spiritual-Courts) are thoſe which are Held by the — 
King's Authority as Supreme Governor of the Church, for Matters * 2 Inſt. 488, 
which chiefly concern Religion. * Other Cauſes were Given to 5% eos. 


: ; Ec: Inſt 321. 
them by the Fayour of Princes; Theſe Courts are not Courts of 4 Roll. Abr. 
Record. 75 

2 Inſt. 488, 


The Laus and Conflitutions whereby the Church of England is 41 
Governed, are, 1. Divers Immemorial Cuſſoms, [See the 25 H. 8. Dar. 51, 97. 
chap. 21. F. 1.] which may properly enough be called the Common 
Law. 2. Our own Provincial Conſlitutions collected by Lynd- 
wood, and the Canons made in our Convocatiohs of later Times, 
eſpecially the Canons made the Year 1603, in the Reign of King 
James I. 3. Statutes or Acts of Parliament concerning the Affairs 
of Religion, or Cauſes of Eccleſiaſtical Cognizance; eſpecially the 
Rubrichs (a Rubro colore, becauſe antiently Writ in Red Letters) 
in our Common-Prayer Book, founded upon our Statutes of Unifor- 
mity, (viz.) the 5 & 6 Ed. b. ch. 1. 1 Eliz. ch. 2. 13 & 14 Car. 2. 
chap. 4. 4. The Articles of Religion drawn up in the Year 1562, 

8 and eſtabliſhed by the 13 Eliz. chap, 12. (Qu.) 5 The General = 4 Iaſt. 323. 
Canon Law, where all others fail. 


By the 25 H. 8. chap. 19. F. 7. Such Canons, Conſtitutions, Or- 
dinances, being already made, which be not contrary to the Laws, 
| Statutes 
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An Tomas of the Book IV. 


3 Cro. 314. * 


315. 


d 2 Inſt. 488, 


Statutes and Cuſtoms F this Realm, nor to the Damage of the, — 8 
Preregative, ſhall. be we Il, cond and n 48 1 were + qo the 


"_ of Ibis def. 
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The 25 H. 8. chap. 21. K. 1. is e purſuant to alls Act. lee Of 
the Court of Convocation, 5521 

Archbiſhops, Bithops, ſome Deans and Chapters, Archdeacons 
and ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſ- 
ſaries, and Officials appointed by them) are the Judges in theſe 
Courts; and the Proceedings are in Their Names, though They are 
the King s Courts. For though every Leet, &c. bolden by a Subject, 
15 keps. in the Subject's Name, yet it is the King Court. 


By the 47 H. 8. chap. 17. A Dedler of, the G Low, Married 
br. Unmarried, Jawfully r may exerciſe. Ecclefiaſti cal TFuriſ= 
diction, and Cenſu res thereof, Tg a 1 


This Statute is Wi to bei ini Armen of dhe eee Law: 
For then even Thoſe that were under the Degree of a Doctor, 
might exerciſe Eccleſiaſtical Juriſdiction ; ſo that in that Reſpect the 
Statute makes no Alteration, of that which was the Common Law. 
[See the 13 Car. 2. chap. 2.] 

The Cenſure of Excommunication is pronounced by One in Holy 
Orders by the Authority of the Lay-Judge, * 
The Furiſdifion of theſe Courts is either V. oluntary or. Conten- 


Kc. 599, 600, tions. 1. Voluntary, or where there is no Oppoſition; which conſiſts 


601, &c. 

4 Rep. 20. 
5 Rep. Caw- 
drie's Caſe. 
5 Rep. 67. 
6 Rep. 23. 
7 Rep. 44- 
2 Roll. Abr. 
218, 219, 
224. 


in viſiting Churches, the Clergy and Church-wardens of ſeveral Pa- 
riſhes or Diſtricts; in Granting Sequeſtrations, Inſtitution and Induc- 
tion to Benefices, Licences and Diſpenſations, Ordering Real Com- 
poſitions, Granting Probates of Wills, Letters of Adminiſtration, 
Letters ad Colligendum, Cc. 2. Contentious, or where there is a 
Plaintiff and Defendant ; which, conſiſts in Hearing and Determining 
the following Cauſes, (v2. ) Apoſtacy, Blaſphemy, Idolatry, Hereſy, 
Schiſm, Breach of Faith or Perjury in an Eccleſiaſtical Cauſe, Pro- 


K 8 of the Lord's Day and Holidays, Not Frequenting the pub- 
lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, 
Diſturbance of Divine Service, Laying violent Hands upon a Clerk, 


e 3 Cro. 291. 


providing Books and decent Ornaments for the Celebration of Divine 


Service, Rights of Matrimony, Jactitation of Marriage, Divorces, 
Alimony, Reſtitution of Conjugal Rights, General Baſtardy, Sub- 
ſtraction of Tithes, Right of Tithes or of a Modus Decimandi, Ob- 
lations, Obventions, Mortuaries, Penſions, Synodals, Procurations, 
Dilapidations, Rights to Seats in the Church, or to a Place in a Seat, 
Reparation of Churches and Publick Chapels, and of Churchyards, 
and Rates and Accounts for ſuch Repairs, Quarrelling or Fighting 
in a Church or Churchyard; alſo of the Bounds of Churchyards ; 
and of the Bounds of Pariſhes, if they come in Queſtion in a Spiri- 
tual Matter. [Qu. and fee 2 Inſt. 608, 613.] Teſtaments and Codi- 
cils proved by Witneſſes, Legacies, 1 Suits for Exa- 
mining Inventories and Accounts of Executors or Adminiſtrators, 
Simony, Inceſt, Adultery, Fornication or violent Suſpicion or © Fame 
thereof, Sollicitation of Chaſtity, Defamations in Charging with 


Offenſes merely Spiritual, Common Swearers and Drunkards, Filthy 
I | Talkers ; 


— — — — — — 


CHAP. I. Laws of England. 527 


1 


Talkers; Money upon Commutations of Penance, which may be 
ſued for in the Eccleſiaſtical Court, if Payment is refuſed ; * Fees 1 Vent. 165. 
of Judges, Advocates, Proctors, Regiſters; Apparitors, Ce. Wages 
for a Curate or a Pariſh-Clerk, (Q.) Rights of Naming a Church- 
Warden, a Pariſh-Clerk, G&W. ac 5.9% 


r F g I 233 JHA E edt JI a l 
By the 13 Ed. 1. Stat. De Circumſpecte Agatis, A Prohibition 
lieth not for Penance Corporal or Pecuniary injoined for Deadly 
Sin, as, Fornication, Adultery, or the like; alſo for not Fencing the 
Churchyard, or not Repairing the Church, or ſufficiently Aderning 
it, nor for Oblations, Tithes, Mortuaries, Penſions, Laying Violent 
Hands upon a Clerk, Defamation, where Money is not Demanded, 
not for Breach of Faith, [See 2 Inſt. 487, 488, 489, 490, 491, 492, 
493. for the Expoſition of this Statute. ] | 


By the Articuli Cleri, or the 9 Ed. 2. ch. 1, 2, 3, 4, 5, &c. For 
Tithes (not. where the Right ariſeth from the Rights of Patronage, 
nor where They amount to the fourth Part,  &c.) Oblations, Obven- 
tions, Mortuaries, Cummutation of | Corporal Penance for Money, 
Laying Violent Hands upon a Clerk, Defamation, Tithes'of a Mill © 
newly erected, no Prohibition ſhall be granted. 


_ [See for the Expoſition of this Statute 4 Rep. 20. 2 Inf. 619, 620, 
621, 622, Cc. and ſee the Complaint of the Clergy, 3 Jac. 1. and 
the Anſwers to the Complaint, 2 It. 601, 602, 603, 604, Ce. 
in what Caſes the Eccleſiaſtical Juriſdiction is allowed, and in what 
Diſallowed, &c. See alſo F. N. B. 2 Roll. Abr. Tit. Prohibition, 
per Tot.] | 

As in Temporal Cauſes the King by his Judges doth Hear and De- 
termine the ſame by the Temporal Laws; * ſo in Caſes Spiritual * 5 Rep. in 
or Eccleſiaſtical, the King by his Eccleſiaſtical Judges doth Deter- 5 25 
mine the ſame by His Eccleſiaſtical Laws. Therefore where the 1 luſt. 96. 
Right is Spiritual, and the Remedy only by the Eccleſiaſtical Law, 2 > 89 
the Cognizance doth belong to the Eccleſiaſtical Court. But where 3 3 PR 
the Common or Statute Law giveth Remedy (whether the Matter 618, 632. 
be Temporal or Spiritual) The Cognizance belongs to the King's _ 132, 
Temporal Courts; and tho' the Matter is Spiritual, it ſhall be Tried 
by a Jury; and the Court, being Aſſiſted by learned Advocates in 
that Profeſſion, may inſtruct the Jury in the Eccleſiaſtical Law, as 
they uſually do in the Common Law. Thus it is, unleſs the Juriſ- 
diction of the Ecclefiaſtical Court is allowed or ſaved by Statute. 

. © Yet, if the Eccleſiaſtical Court gives Sentence, in a Matter of © 4 Rep. 29. 
which They have Cognizance, tho' againſt the Reaſon of the Com- A. 3's * 
mon Law, the Judges ought to give Credit to it, and believe it to Cafe. 

be conſonant, to the Law of the Church. _ | 7 Rep. 43. 
So much of the Laus and Juriſdiction of theſe Courts in General. 8 2 5 
It remains that I ſet forth, 1. The Eccleſiaſtical, Courts particularly. 2 Roll. Abr. 
2. Their Proceedings, Cenſures and Puniſhments. 219. 

1. Of the Eccleſiaſtical Courts in particulan. 

1. The Court of * Convocation of the Clergy (aſſembled by Vir- 4 Inſt. 322, 
tue of the King's Writ in a National Synod) confiſts of the whole 27: Abr. 
Clergy, either preſent in Perſon or by Prox ies. The Clergy of the 225. 
Two Provinces of Canterbury and York do fit at the ſame Time, and 


09 AS. 


— 
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Act by mutual Conſent, There is an Upper Houſe, where the Arch- 


biſhops and Biſhops fit ; and a Lower Houſe, where Deans, Archdea- 
cons and Proctors for the Chapters and Dioceſan Clergy do fit. In 
the Province of York Two Proctors are ſent to the Convocation, for 
every Archdeaconry ; but in the Province of Canterbury Two only 


for every Dioceſe. As there are Two Houſes of Convocation, ſo 
there are Two Prolocutors or Speakers; One of the Biſhops ſome- 


4 12 Rep. 72. 
2 Roll. Abr. 
226. contr. 
Moor 783. 
Godb. 163. 
Vaugh. 327. 
2 Ventr. 44. 
Salk. 672. 


times in the Upper Houſe, choſen by that Houſe; another 'in the 
Lower Houſe, Chakke there and preſented to the Upper Houſe. 'The 
Archbiſhop is the Preſident, and Prorogues and Diſſolves it at the 
Direction of the King, For the Convocation is under the Power 
and Authority of the King. drs 

The Juriſdiction of the Convocation may be exerciſed, in ma- 
king Canons with the King's Licence and Aſſent, in Examining and 
Cenſuring Heretical or Schiſmatical Books or Perſons. But then an 
Appeal does lie to the King in Chancery, or to His Delegates; as 
bath been lately Reſolved. It is the Legiflative Power in the Church, 
and the Canons that are made concerning the Church with the 
Royal Aſſent, bind the Clergy but not the Laity, (Q.) 


By the 25 H. 8. ch. 19. F. 1. The Convocation ſhall be Aſſembled 
by the King's Writ, and the Clergy ſhall not, in their Convocations, 
Attempt, Alledge, Claim or put in Ure any Conſtitutions or Canons, 
or Enact, Promulge and Execute any ſuch Canons, unleſs. they have 
the King's Aſſent and Licence, to make, Promulge and Execute the 


ſame, upon Pain of Impriſonment and Fine, | 


> , Inſt, 323. 


© 4 Inſt. 335. 
1 Roll. Abr. 


gos. 


4 Can. 93. 
4 Inſt. 335. 


e Dyer 305: 
1 Roll. Abr. 
908, 9o9. 


*4 Inſt. 335. 


This Statute is * Declaratory of the Common Law. 


By the 8 H. 6. chap. 1. The Clerks of the Convocation, Their 
Servants and Families, ſhall have ſuch Privilege in Coming, Tar- 
rying and Going, as the Commons called to Parliament. 

By the 24 H. 8. chap. 12. When a Cauſe, or Suit, concerns the 
King, the Party Grieved may Appeal from any Eccleſiaſtical Court 
to the Prelates aſſembled in Convocation, to be finally determined. 
[See the 1 El:z. chap. I.] * 


2. The Prerogative Court of the Archbiſhop of Canterbury is held 
at Doctors Commons in London, © wherein all Teſtaments and Laſt 
Wills are proved, and Adminiſtrations upon the Eſtates of Inteſtates 
Granted, where the Party dies beyond Sea, or dies within His Pro- 
vince, leaving Bona Notabilia. Bona Notabilia are, when One 
Dieth leaving Goods and Chattels at the Time of his Death, of the 
Value of Five Pounds or more, lying in another Dzoceſe, or Pecu- 
liar Juriſdiction within the Province, beſides that in which he lived 
and died. If One hath a Good Debt upon a Specialty, as upon a 
Statute, Recognizance, or Bond, &c. (for theſe are Goods and Chat- 
tels) lying in another Dioceſe, He is allowed to Have Bona Notabilia; 
and the Probate of the Will, or Adminiſtration! of the Goods of the 
Inteſtate, belongs to the Archbiſhop of the Province, as Ordinary, 
by His Prerogative ; or Sede Vacante to the Dean and Chapter, as 
Guardians of the Spiritualties. The Bona Notabilia are Regularly 
valued at * Five Pounds. But in the Dioceſe of London, it is Ten 
fron 5 Abou Pounds 
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Pounds by Compoſition. [See Canon 93. infra.] If the Penalty of 
a Bond, &c. is only of the Sum of Five Pounds, and not the Con- 
dition, tho' the Bond is forfeited, this ought not to be taken for 
Bona Notabilia. If the Goods are under Five Pounds, or if they 
are above Five Pounds, and the Two Dioceſes, or the peculiar Ju- 
riſdictions, are not ſubject” to the ſame Archbiſhop, (vig.) when One 
is under the Archbiſhop of Canterbury, and the other under the 
Archbiſhop of York, There muſt be ſeveral Probates, or Admini- 
ſtrations, Granted for the Goods in each Juriſdiction. And ſo it is 
when a privileged Perſon in One of our Unzver/itres dies poſſeſſed of 
Goods and Chattels within the Univerſity, and alſo within a parti- 
cular Dioceſe, the Probate or Adminiſtration muſt be taken before 
the Chancellor of the Univerſity, and the other Ordinary, If one 
dies in a Journey in Another Dioceſe, and hath more than the Value 
of Five Pounds about Him, This is not to be reckoned Bona Nota- 
bilia, [See Can. ga. ] but the Teſtament is to be proved, or the Ad- 
miniſtration is to be Granted, by the Ordinaries of each Place. 


By the 93 Canon of James the 1ſt, Bona Notabilia are to be ac- 
counted at Five Pounds at leaſt (if nat by Compoſition at a Greater 
Sum) lying in another Dioceſe, or Peculiar Juriſdiction, within the 
Province, beſides that wherein One Died. It being Decreed and 
Declared, That He who hath not Goods in diverſe Dioceſes to the 
faid Sum or Value, ſhall not be accounted to have Bona Notabilia. 
[See Canon g2.] 


I mention this Canon, becauſe * our Law doth take Notice of it * 1 Roll. Abr. 
inaſmuch as Probates of Teſtaments, and Adminiſtrations, belong to?“ 91. 
the Eccleſiaſtical Law. 

But the Forms of the Probates out of this Court Recite the Par- 
ty's having Goods and Chattels to the Value of Five Pounds, or Bo- 
na Notabilia, in Diverſe Dioceſes and Juriſdictions Generally ; So 
that it is inſiſted, that it is ſufficient to make Bona Notabilia, if the 
Party left Goods to the Value of Five Pounds in Diverſe Archdea- 
conries, or * Counties or Peculiars, tho' within the ſame Dioceſe, v1 Roll. Abr. 
(Nu.) [See Beok 2. chap. 6. Of the Office and Duty of an Executor,] 9%: 
For after all, if the Archbiſhop proves a Will, or Grants Letters of 510. widen 
Adminiſtration, when it does not belong to him to do it, it is not 4 Inſt. 335, 
© void, but voidable. only by Sentence ; becauſe the Metropolitan 5. ahh 
hath Juriſdiction over the whole Province, Whereas if there are s Rep. 135. 
Bona Notabilia, and the Will is proved, or Adminiſtration is Grant- * Cro. 457- 
ed, by an inferior Ordinary, in whoſe Juriſdiction Part of the Goods 
lie, this is void in it felf without any Reverſal by Sentence, as hath 
been ſaid, becauſe the inferior Ordinary hath no Pretenſe to Juriſ- 
diction in another Dioceſe. 

The Probate of every Biſhop's Teſtament, &c. doth belong to * 4 Inſt. 335. 


the Archbiſhop, tho' he hath not Bona Notabilia. 


By the 4 & 5 Ann. chap. 16. Probate of Wills and Letters of 
Adminiſtration of the Goods of Workmen in Yards and Docks, ſhall 
be Granted in the Dioceſe where They die, and Wages for Work done 
ſhall not be accounted Bona Notabilia. 


In 
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- 


I Vent. 233. 


b 2 Bulftr. 
3 & 4. cont. 
2 Roll. Abr. 


233. 


ce 4 Inſt. 337. 


In'this Deut are tried all Cauſes of taſtanes for Proving or Re- 
viking ſuch Wills, or for Granting or Revoking ſuch Adminiſtrati- 
ons ; [See the 23 H. 8. ch. 9.] And all Cauſes concerning Accounts 
upon the ſame; as alſo Cauſes concerning *'Legacies bequeathed in 
ſuch Wills. Bat of late ſuch {Legacies are ſuffered by this Court to 
be ſued for in the inferior Eccleſiaſtical Court, under whoſe Juriſ- 
dition the Executor dwells, [2z. See the Caſe of Edgworth v. 
Smalridge, Mich. 3 Geb. 2. in B. R. See for the Fees of the Pro- 
bate of Wills and Adminiſtrations the 21 H. 8. ch, 5. and on this 


Act the 3 Inſt. 149, 7 75 4 Iſt. . 7 


By the 25 H. 8. chap. 19. The Appeal from this Court is 70 the 
King in Chancery; 3 who appoints Delegates by Commiſſion to Hear 
and Determine the Appeal. [See of the Court of Delegates, Nec Þ 


Therefore if the Delegates Revoke a Will, &c. * They cannot 
Grant Letters of Adminiſtration ; for their Power is to Hear and De- 
termine the Appeal. [See of Adminiſtration, Book 2. om 6. . 

The Archbiſhop of York hath the like Court. 

3- © The Court of Arches (Curia de Arcubus) becauſe it was an- 
tiently held in Bow-Church (or in the Arched Church of St. Mary's 
in Cheapfide, London) is the next Eccleſiaſtical Court. The Judge 
is called the Dean of the Arches; tho' properly the Dean of the 
Arches is the Judge of a Deanery. conſiſting of Thirteen Peculiar 
Pariſhes, Exempt ; tha the Biſhop of London; whereof Bow-Church 
(Eccleſia de Arcubus) 1s the Chief, Theſe Peculiars are annexed to 
the Officialty. The Juriſdiction throughout the Province more pro- 
perly belongs to the principal Official, 

The Perſons concerned in this Court are the Fudge, Advocates 
(All Doctors of the Civil Law) Regiſters, Proctors, &c. 

The Judge hath extraordinary Furiſdiction in all Eccleſiaſtical 
Cauſes, except what belongs to the Prerogative Court, Alſo all 
manner of Appeals whatſoever from any Biſhops or their Chancel- 
lors, Commiſſaries, Deans and Chapters of Cathedral or Collegiate 
Churches, Archdeacons or their Officials, firſt or laſt, are directed 
Hither. Alſo all Appeals from the Commiſſaries of the Archbiſhop 


of Canterbury are made to the Judge of the Court of Arches. [See 


the 25 H. 8. chap. 12.] But He cannot Cite any Perſon out of 
the Dioceſe of another, unleſs it be on Appeal, &c. [See the 23 H. 


8. chap. 9 


4 T,yndwood 
De Scquelt. 


Poſſ & FruR. 


cap. Fre- 
quens, v. Vi- 
carius Gene- 


ralis. 


The Archbiſhop of Canterbury hath his Court of Audience ; the 
Auditor whereof hath in all Things like Juriſdiction with the Prin- 
cipal Official or Dean of the Arches. He has antiently been Vicar 
General of the Archbiſhop in Things Spiritual, by Virtue of a Spe- 
cial Commiſſion. But theſe Offices are uſually united in one Per- 
ſon, who keeps his Court in Doctors Commons, as Vicar General, 
Principal Official of the. Arches and Audience, 0 though the Offices 
of Princip Official and Vicar General are diſtinct, as before obſer- 
ved, and may be given to different Perſons. As Vicar General, He 
may execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſ- 
diction in every Dioceſe. becoming Vacant within the Province of 
Canterbury, and viſit the ſame, and puniſh ſuch Offenſes as are pre- 
ſented to Him, There is ſomething like a Court of Audience kept 
within 


. 
＋ 
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within the Archbiſhop's Palace; but He meddleth there only with 
voluntary Juriſdiction, as Confirmation, Election and Conſectation 
of Biſhops, Granting the Guardianſhip of the Spiritualties of Biſhops 
Sede Vacante, Admiſſion and Inſtitution to Benefices, &c. | 
The Archbiſhop of Vor hath likewiſe His Court of Arches and 
Audience. Wie | 


By the 25 H. 8. chap. 19. The Appeal from the Arches is to the 
King in Chancery, | 1 | 


0 4. The Court of Faculties belongeth to the Archbiſhop of Can- * 4 Inft. 337. 

terbury, and the Fudge is called Ma//er of the Faculties. 

He Holdeth no Plea of contentious Juriſdiction. But His Power 
lies in granting Diſpenſations; as to marry, to eat Fleſh on Days 
Prohibited, as every Dioceſan may make the like Grants; [See the 
5 Eliz. chap. 5. 27 Elix. chap. 11. 35 Eliz. ch. 7. 21 Fac. 1. 
chap. 28. 3 Car. 1. ch. 4.] To be Ordained Deacon under Age; 
That the Son may ſucceed the Father in a Benefice ; That one may 
have Two or more Benefices incompatible, &c. In this Court are 
Regiſtered the Certificates of Biſhops and Noblemen granted to their 
Chaplains to Qualify Them for Diſpenſations for Pluralities and 
Non-Reſidencde. 14.2 | | ag 


By the 25 H. 8. chap. 21. The Archbiſhop of Canterbury may 
grant Diſpenſations ts the King, and likewiſe Licences to all others, 
of Things that formerly uſed to be Licenced. Henobeit, of Cauſes 
not uſed to be Licenced, no Diſpenſations ſhall be Granted, without 
the Approbation of the King and Council. 

Licences of Things whereof the Tax did heretofore extend to 4.1. 
ſhall be alſo confirmed by the King's Great Seal, and enrolled in 
Chancery, But all others may be Granted by the Archbiſhop without 
fuch Confirmation, unleſs the Party deſires to have it enrolled, and then 
the Fee for the Seal ſhall be 5s. and not abowe. And All Acts done 
by Vertue of ſuch Licences, ſhall be Good in Law. 

This Aft ſhall not inhibit the Archbiſhop of York, nor other Bi- 
ſhops, to diſpenſe, as They are wont- to do, by the Common Law or 
Cuſtom. 6 | 
| — the Vacation of the See of Canterbury, The Guardian of 
the Spiritualties ſhall Grant Diſpenſations. | 


[See the 21 H. 8. ch. 13. Concerning Pluralities and Non- Re- 
faidence, &c. And of an Archbiſhop, Book 1. chap. 3.] 
F. The Court of * Peculiars of the Archbiſhop of Canterbury is * 4 Inft. 338. 
that which hath, à peculiar Juriſdiction in ſeveral Pariſhes in the Jodolphin's 
City of London and in other Dioceſes, &c. within his Province; in — 
all Fifty-Seven. They are called Exempt Juriſdictions, not becauſe p. 119. 
They are under no Ordinary, but becauſe” they are not under the 
Ordinary of the Dioceſe, &c. For the Juriſdiction is annexed to the 
Court of Arches; and the Judge thereof may Originally cite in 
theſe Peculiars belonging to the Archbiſhop. [See Can. 94.] 


By the 25 H. 8. chap. 19. Appeals from Places Exempt, which 
were before to the See of Rome, ſhall be henceforth into the Chan- 
© EIA 6T cery, 
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4 Inft. 338, 


d 3 Cro. 65. 
2 Roll. Abr. 
286. 


© Terms of 
the Law. 
Cowell's In- 
terp. Blount's 
Law Diction. 
v. Commiſ- 


ſary. 


14 Inſt 339. 


ſcription or Covenant, [See of an Archdeacon, Book 1. ch. 3.] 


cery, and (ball be Determined. IN * mſi oners or Delegates 
under the Great Seal, &c. | 


Note, That there are Royal Peculiars and Free Chapels, as well as 
Archbiſbops Peculiars. There are alſo, ſome peculiar Eccleſiaſtical 
Juriſdictions belonging to the King which belonged to ſome Mona- 
ſteries and Religious Houſes. 

From theſe Peculiar Courts the Appeal lies immediately to the 
King in his Chancery. [See the 25 H. 8. chap. 19.] | 
There are ſome Peculiars belonging to a Dean and Chapter o or 
Prebendary, Exempt from Archdeacons only. This Extraordinary 
Power was Derived from the Biſhop, , of Antient Compoſition. 
Theſe may be Viſited by the Biſhop in his Primary or Triennial 
Viſitation. In the, mean Time an Official of the Dean ang 479 550 

or Prebendary is the Judge. 

From Hence the Appeal lies to the Biſhop of the Dicth. | 

6. The Confitory Courts of the Archbiſhops and of the Biſhops 
of every Diocele are held in their Cathedral Churches for Trial of 
all Ecclchaſtical Cauſes within the Dioceſe; The Biſhop's Chancel- 
lor is the Judge, * ſuppoſed to be Skill'd in the Civil and Canon Law. 
The Cauſes are managed by Proctors, a Regiſter; taking the Minutes 
or Acts of Court. In Places of the Dioceſe far Remote, and Diſtant 
from the Biſhop's Conſiſtory, The Biſhop appoints a Commiſſary 
(Commiſſarius Foraneus) to Judge in All Cauſes within a Certain 
Diſtrict, and a Regiſter to Enter His Decrees, © His ſaid to be a 
Superfluous Officer. (Q.) 

The Biſhop has of Common Right the Power of Inſtitution into 
Benefices, of Diſpenſing in Common Caſes, and 'of a Primary and 
Triennial Viſitation over His whole Dioceſe. Theſe He Exerciſes in 
Perſon, or By His Chancellor. [See of a Biſhop, Book 1. ch, 3. 


By the 24 H. 8. ch. 12. From the Biſhop, or His Chancelbr, or 
9 The Appeal 7s to the Archbiſhop of either Province 
Reſpecti vely. 


n of the Jarilditions of ſome Deans and Chapters, Book 1, 
cha 

af © The Court of the Archdeacon is the moſt Inferior Court ; and 
is Holden in ſuch Places as the Archdeacon, .cither By Preſcription 
or Compoſition, hath Juriſdiction in Spiritual or Eccleſiaſtical Cauſes 
within his Archdeaconry. 

The Fudge of this Court is called the Official. 

The Archdeacon, (or the Official in his Name) may Viſit annually 
(and by Cuſtom Twice in a Year) the Clergy and Laity within His 
Juriſdiction. He commonly Hath the Power of Granting Licences 
and Faculties, Probate of Wills, and Power of Granting Letters of 
Adminiſtration, either. Concurrently with the Biſhop, or Excluſively. 
He has the Cuſtody and Sequeſtration of All Vacant Benefices, and 
the Right of Induction of all Incumbents, &c, But Theſe Powers 
are uſually Transferred to his Official by Patent. 

It is Queſtioned whether an Archdeacon, as an Archdeacon, Hath 
any Original Juriſdiction ; or Any Juriſdiction without Title by Pre- 


By 
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57 the 24 H. 8. chap. 12. From the Archdeacon's Curt The A 

peal 7s 7o the Biſhop or Dioceſan. But when the Cauſe is con- 
menced before an Archdeacon of Any Archbiſhop, or His Commiſſary, 
The Appeal muſt be to the Court of Arches. From thence to the Arch- 
biſhop Himſelf, But 9 the 25 H. 8. ch. 19. To the King in Clan- 


cery. 


8. The * Court of Deltyates i is ſo called, becauſe the Judges are * 4 Inf. 339. 
Delegated, and fit by Force of the King's 9 under the 2 Noll. Abe. 
Great Seal upon Appeals to the King in Three Caſes. When a 
Decree or Sentence is given in an Eccleſiaſtical Cauſe Ty the Arch- 
biſhop or Any of His Officials. 2. When any Decree or Sentence 
is Given in Any Eccleſiaſtical Cauſe in Places Exempt, or Peculiars, 
belonging to the King or to an Archbiſhop. 3. When a Sentence 
is Given in the Court of Admiralty according to the Civil Law. 

[See the 25 H. 8. chap. 19. 8 Eliz. chap. 5.] 

> If the Delegates in Eccleſiaſtical Cauſes are Spiritual Perſons, b 4 Tait. 327. 
They may proceed to Excommunication. If They are all Lay- 
men, the Fault is not in the Law, but in the Nomination. 

Note, That All Appeals from a Definitive Sentence muſt be with- 
in fiftcen Days by the 24 H. 8. ch. 12. 25 H. 8. cha. 19. But 
It the Appeal is from an Interlocutory Decree, It ought to be made 
within Ten Days by the Canon Law. 

Appeals from a Sentence given in the © Court of Chivalry, or 4 Inſt. 341. 
Court Martial, in a Cauſe of Arms, are not by Vertue of theſe Sta- 
tutes. [See of the Court of the Conſtable and Marſhal, Ante.] 

There is a Court of © Commiſſioners of Review; which Com- * 4 Inſt. 341, 

miſſion the King may Grant as Supreme Head, to Review the De- Ce. 571. 
finitive Sentence in the Court of Delegates, notwithſtanding the 
24 H. 8. chap. 12. and the 25 H. 8. chap. 19. For there are no 
Words in Thoſe Statutes to Reſtrain Him; and the Pope, as Su- 
preme Head by the Canon Law, uſed to Grant a Commiſſion of 
Review after ſuch a Definitive Sentence. | [See the 26 H. 8. ch. 1. 
1 Eliz. chap. 1.) Beſides a Commiſſion of Review may be Grant- 
ed; — though the King Grants Juriſdiction in Eccleſiaſtical 
Cauſes to His Subjects by Virtue of a Statute, He does not De- 
prive Himſelf of His own Original Power. This Commiſſion is not 
a Matter of Right, but purely in the Diſcretion of the Crown. 
2 Mms. zoo. it has been often refuſed to be granted. 

2. The Proceedings and Puniſhments in the Eccleſiaſtical Cou rts 
are Different from the Proceedings and Puniſhments in the Tempo- 
ral Courts, and for different Ends and Purpoſes. Therefore I ſhall 
give ſome Account of Them. 

As to the Proceedings in the Eccleſiaſtical Courts. 

The Proceedings in the Temporal Courts are according to the 
Common and Statute Laws. [See chap. 4 & 5 poſtea.) But the. 
Eccleſiaſtical Courts Proceed according to the Courſe of the Civil 
and Canon Laws, By Citation, [See the 23 H. 8. chap. 9.] Libel 
or Articles, [See the 2 H. 5. ch. 3. and 2 It. 616.] Anſwer up- 
on Oath, Proof By Witneſſes and Preſumptions, [See 2 Pup 608. 

1. Ventr. 291. In what Caſes one Witneſs ought to be Allowed.] A 


Definitive Sentence without a Jury; and after that for Contempt of 
the 
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* ; Inſt, 340. 
2 Roll. Abr. 
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»2 Inſt, 622. 


© r Inſt. 294. b. 
295. 4. 


ſaſticis, Tit. 310; Cc. ] 


the Sentence By Excommunication; And if the Sentence is diſliked, 
An Appeal (Atpellatio) is a Removing of a Cauſe in an Eccleſi- 
aſtical Court to a Superior Ecclefiaſtical Court. Hereby the Sen- 
tence is ſuſpended, till the Appeal is Heard and Determined.  _ - 
All Acts done after the ſaid Appeal, in Prejudice of the Appel- 
lant, are to be Reverſed. And tho' One is Excommunicated while 


the Appeal is Depending, He may bring Actions at Common Law. 


For the Force of Theſe Words in a Commiſſion (vis. Appel. 
latione Remota) See the 4 Inſt. 340. and Concerning Appeals, 4 1nft. 
339, 340, 341. It is ſaid that an Appeal is a Natural Defenſe, and 
cannot be taken away By any Prince or Power. (Q.) 

In Criminal Cauſes, The Proceedings of the Eccleſiaſtical Courts. 
are By Inguiſition, or ex Oficio Mero; or By Accuſation, or ex 
Officio Promoto ; or By: Denunciation, or Preſentment of Church. 
wardens in Viſitations, &c, [See Clerk's. Praxis In Curiis Eccles 

As to the, Punifhments in the Eccleſiaſtical Court. 

»The Temporal. Courts inflict Puniſtiment upon the Body, or by 
Pecuniary Mulcts, or By. Forfeiture of Lands and Goods, But the 
Eccleſiaſtical | Courts inflict Cenſures and Puniſhments pro ſalute 
Anime, and to Reform the Inward Man. The Eccleſiaſtical Pu- 
niſhments are Purgation, Public Penance, Excommunication, In- 
terdiqt, Suſpenſiun, Deprivation. and Degradation. a 

1. Purgation is the clearing One's {elf of a Crime, whereof He is 
Generally Suſpected; and of the ſame accuſed. before a, judge; as up- 


* 
— 


on a Common Fame of Incontinency, c. If the Party denied the 


Fact, the Judge enjoined Him Purgation, ar to clear himſelf by his: 
own Oath, [See igfra.] and by the Oath. of Four, Five or Six Credi- 
table Neighbours, more or leis. The Oath of the Perſon ſuſpected, 
was to aſſert his own Innoceney, and the Oath of His Compurgators 
that they Believed what He ſwore to be True, If He purged and 
cleared Himſelf after this Method, He was to be diſmiſſed, and de- 
clared innocent. If He failed in ſuch Purgation, by refuſing to make 
Oath of His own Innocency, or could not find the Number of Com- 
purgators enjoined, He was to be puniſhed by publick Penance, as if 
He had been duly convicted by Confeſſion or Witneſſes. Wager of 
Lau by the Defendant and Eleven of His Neigbbours, is ſomething, 
like it. [See Of Trial, ch, 4. poſtea.] But now, . 


By the 13 Car. 2. ch. 12. If ſhall not be lawful. for any Perſons 
exerciſing Spiritual or Ecclefiaſtical Juriſdiction, To Tender or Ad. 
miniſter unto any Perſon the Oath ex Officio, or any Oath, whereby 
He may be Charged or Cympelled to Confeſs, or. Accuſe, or to Purge 
Himſelf ef any Criminal Matter or Thing, -whereby He ar ſhe may be 
liable to Cenſure and Puniſhment. [See the 16 Car. 1. chap. 11. 


So hat by this Statute the Oath, as to the Party Accuſed, is taken 
away. But this is only as to that Part of the Form and Method of 
Purgation; for the Statute breaking in upon the Canon Law, or an 
Eccleſiaſtical Cuſtom, cannot fairly be extended further. Here is: 
ſtill a Legal Pargation left, tho' not the Canonical. For it remains 
that the Party accuſed ſhould declare his Innocency 43thout Oath ; 

5 and 
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and that the Compurgators may ſtill ſweir as to their Belief; that 
what He ſays is true or falſe. Tho' ſome maintain, the Oath being 
taken away, the Foundation of the whole Proceedings, That all the 
Proceedings of Purgation upon Common Fame do fall too, 

But ſubſequent Practice, ſince the Statute, at Archiepiſcopal, 
Epiſcopal and Archidiaconal Viſitations (Contemporary Expoſitions 
upon the Meaning of the Statute) ſhews the Contrary Opinion, of be”; 
Thoſe that could beſt judge of the Intent and Deſign of our Legifla- 
tors. Beſides, if this Branch of the Eccleſiaſtical Diſcipline ſhould be 
taken away, and Common Fame is of no Force to ground a Proſe- 
cution, many Shameleſs Lewdnefles, and Scandalous Immoralities 
muſt go unpuniſhed, and be ſuffered to Reign and Triumph. Ideo 
Quœre. 


Clerk or a Layman ſhall not be compelled to take an Oath, becauſe 658. 
it may be an Evidence againſt Him at the Common Law upon the 
Penal Statute. | 

2. Publick Penance is a Puniſhment impoſed for a Crime, by 
ſtanding in ſome publick Place, and making an Acknowledgment of 
it, to ſatisfy the Church for the Scandal given by an Evil Example. 
In the Caſe of Inceſt, Adultery, &c. the Sinner is uſually injoin'd to 
do publick Penance in the Cathedral or Pariſh Church, or Publick 
Market, Barefoot and Barcheaded, in a White Sheet, and to make 
an Open Confeſſion of His Crime in a preſcribed Form of Words, 
Sc. For ſmaller Faults a publick Satisfaction or Penance is to be 
made in the Court, or before the Miniſter and Churchwardens, or 
ſome of the Pariſhioners ; as in Caſes of Defamation, &c, 

Penance may be changed into a Fine, or Sum of Money, to be 


given to pious Uſes, which is call'd Commuting. But the Judge * 3 Inft. 150. 


ought not Directly or Indirectly to take any Thing hereof to his own 4 Inſt. 336. 
Uſe, or for the Aſſeſſment thereof, or Entring the Publick Act. If 


he doth, it is Extortion, @y@re, If he takes only his cuſtomary 
Fees. 


3. © Excommunication is an Eccleſiaſtical Cenſure, by which a « 11nd. 133. b. 


Chriſtian is excluded from the Communion of the Church in Sacred 134. a. 
Rites and Privileges, and from the Company of the Faithful; or at 
leaſt from receiving the Sacraments. The Firſt is called the Greater 
Excommunication, The Second, (v:2.) an Excluſion from the Sa- 
craments only, is the Leſſer Excommunication, which is ſeldom 
put in Practice: In either Caſe the Offender is diſabled to do any 
judicial Act, as to ſue, To be a Witneſs, Cc. tho' He may be 
Sued. But every Excommunication doth not difable one. For if 
a Mayor and Commonalty, or any other Corporation Aggregate, 
bring an Action; An Excommunication of the Mayor, Sc. ſhall 
not diſable Them, becauſe They ſue and Anſwer by Attorney [and 
in their Corporate Capacity.] Otherwiſe it is of a ſole Corporation. 


If Executors or Adminiſtrators are Excommunicated, They are 41 aft. 134. a; 


diſabled to ſue as Executors, becauſe They which converſe with contr. Finch 


a Perſon Excommunicated, are Excommunicated alſo, If a WP. 25: 

. G | e : p. 168. 
Biſhop is Defendant, an Excommunication by the ſame Biſhop + IInſt. 134. a. 
againſt the Plaintiff, ſhall not diſable Him; for it ſhall be intended $.Rep. 68. 
for the ſame Cauſe, if another is not ſhewn. An Excommunica- 


6 U tion 


If in a Penal Law the Juriſdiction of the Ordinary is Saved, a * 2 Inſt. 657, 
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* 4 Toſt. 340. tion againſt an Apellant, while the Appeal is Depending, - is void, 
2 Roll. Abr. ag before obſerved. | 
d Pr. & Stud. If the Ordinary Excommunicates One for any Thing, where He 
Dial. z. ch. 33. hath not Cognizance of the Cauſe, the Party hath his Action againſt 
1 527% Him, or the Ordinary may be indicted. 

In ſome Caſes Offenders incur Excommunication, I/ Fafo, by 
e Dyer 275. Act of Parliament, © but it takes no Effect till they be convicted at 
i Ventr. 146. Law, and the Conviction is tranſmitted to the Ordinary. 

An Excommunication is generally pronounced for Contempt, in 
not Appearing upon Summons; or after Admonition, for not obey- 
ing a Decree, &c. It is publiſhed in the Church by Virtue of an 

F. N. B. Inſtrument under the Seal of the Court by the Miniſter ; * and then 
62, 63. if the Offender does not ſubmit within Forty Days after the ſaid 
1 15 4 Publication, He may be impriſoned by Virtue of the Writ of Signi/i- 
he cavit or Capias Excommuntcatum, upon the Certificate of the Biſhop 
Sc. to the King in Chancery, Upon this Writ one may have 
an Alias and Pluries; and if they are not anſwered, an Attach- 
ment againſt the Sheriff may go, directed to the Coroners, returna- 
ble into the King's Bench. This is by the Common Law. [See the 
5 Eliz, chap. 13.] And the Excommunication and Impriſonment 
ſhall continue, till the Party is Reconciled to the Church, and Diſ- 
charged by Abſolutien, and the Writ De Excommunicato Deliberando 
upon the Certificate of the Biſhop, &c. to the King in Chancery, 
that the Party hath made his Satisfaction to the Church. 
F. N. B. None can Certify Excommunication but the © Biſhop, unleſs the 
62, 64. Biſhop is beyond Sea, or in Remotis; or unleſs the Certificate is by 
13 _ . One that hath ordinary Juriſdiction, and is immediate Officer to the 
King's Courts; as the Archdeacon of Richmond, or a Gyardian of 
the Spiritualties when the See is Vacant. If the Biſhop certifieth the 
Excommunication under Seal, and dieth before it is received, it is 
nothing worth. But his Succeſſor ought to certify it. And tho' the 
Biſhop is in His Dioceſe, The Certificate of the Chancellor or Vicar 
General, of a Contumacy or Contempt to the Church, directed to the 
King in His Chancery, and reciting that the Biſhop is in Remotis, 
ſhall not be Traverſed. But the Court may inſiſt to be informed of 
it by Writ out of the Chancery, and not depend wholly on the Sur- 
miſe of the Party, The Biſhop may certify an Excommunication 
made by his Commiſlary ; for the Commiſſary acts in the Right of 
the Biſhop. But in the Certificate of an Excommunication, The 
Cauſe of the Excommunication muſt be ſpecially ſhewn or ſet 
forth, It is not ſufficient to ſay, That it was denounced For Manife/? 
Contempt, &c. The Judges will ſee by it whether the Eccleſiaſtical 
Court hath Cognizance of the principal Cauſe. 

A Biſhop Elect, after Confirmation, and before His Conſecration, 
may Certify an Excommunication ; for the Power of the Guardian 
of the Spiritualties ceaſes after his Election by the King's Conge 
d'Elire, and Confirmation. 

51 laſt. 134. a. An Excommunication certified under the Seal of the * Commiſ- 
8 Rep. 68. ſary or Official, will not be allowed. An Excommunication may 
1 Abr. be certified by the © Delegates of Appeals. [See Of the Courts of the 
4 Inſt 327. Univerſities, cbap. 2. boſt.] 

Dyer 371. h Tf the Sheriff doth Deliver Offenders committed upon the Writ 


F. NB. 64. f Significavit, without Order of Law; upon Complaint the 
| Biſhop, 
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Biſhop, &c. into Chancery, a Writ ſhall be awarded to the Coro- 
ners, to apprehend the Party Excommunicated, and an Attachment, 
to cauſe the Sheriff to appear and anſwer the Contempt. 


By the 5 Eliz. chap. 23. Writs De Excommunicato Capiendo 
ſhall iſſue out of the Court of Chancery in Term-Time, and be Re- 
turnable in K. B. &c. N 

Tf in the Excommunicato Capiendo The Excommunicated Party 
hath not a ſufficient Addition, according to the 1 H. 5. ch. 5. Or if 
in the Significavit it is not contained, that the Excommunication pro- 
ceeds upon a Cauſe or Contempt, of ſome Original Matter of Hereſy, 
Refuſing to Have His Child Baptized, To Receive the Sacrament, 
To come to Divine Service, or for Error in Matters of Religion and 
Doctrine, Incontinency, Uſury, Simony, Perjury in the Eccleſiaſti- 
cal Court, or Idolatry ; He ſhall not incur the Penalties in this AF, 
(viz.) For his Contempt in not Rendring Himſelf Priſoner upon 
the Capias, &c. [See the Act at large. ] 


* So that this Statute does not require the Capias with Procla- * 8 8 
mations and the Penalties in other Caſes beſides the Ten Caſes men- * 944 : 
tioned in the Statute, But the Court hath inſiſted, That the Crime 
mult be ſpecified in the Writ ; and even in a Cauſe of Defamation, 
that the Defamatory Words ſhould be Recited ; ' that it may Ap- » z Inſt. 615, 
pear to the Judges, whether the Spiritual Court hath Cognizance of = * 
the Cauſe, upon which the Party was Excommunicated. For no 883. 
Excommunication can be pronounced for a Temporal Cauſe, but by 2 Inſt. 527. 
Act of Parliament. 

Thoſe that Die under the Sentence of Excommunication, can- 
not receive Chriſtian Burial. [See the Rubrick in our Liturgy.] 

4. An Interdi# is an Eccleſiaſtical Cenſure, by which Per/ons 
are prohibited to hear Divine Service, or to have the Sacraments 
adminiſtred to Them, or Burial; or when Divine Service is forbid- 
den to be had in ſuch a Place or Places. An Interdi& of Perſon 
followeth the Perſons, where-ever they Remove, An Interdict of 
Place is only with regard to ſuch a Church or Place; and then the 
Perſons may be received into another Church, but not into their 
- own, There is alſo a Mixt Interdict, when both the People, and 
the Church, &c. are ſubjected to this Cenſure. 

But this Cenſure hath been of long Time Diſuſed. 

5. Suſpenſion is a Cenſure, whereby Eccleſiaſtical Perſons are 
forbidden to exerciſe their Office, or to take the Profits of their 
Benefices, or where they are forbidden Both of them, in Whole or 
in Part, for a certain Time or for Ever. Hence it is ſaid, there is 
a Suſpenſion ab Officio or Beneficio, or ab Ofjicio et Beneficio. 
Clergymen are only liable to this Cenſure. But there is a Suſpen- 
fion, which relates alſo to the Laity, (viz.) A Suſpenſion ab In- 
greſſu Ecclęſiæ, or from the Hearing of Divine Service there. [Sec 
the 5 & 6 Ed. 6. chap. 4.] 

Irregularity is a Canonical Impediment, ariſing from ſome infa- 
mous Crime, or Defe& of Body or Mind, to take Orders ; or if al- 
ready in Orders, To Miniſter in the ſame. This Cenſure is out of 
Uſe, tho it is inflicted by a late Canon. [See Can. 113.] 


6. Depri- 
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2 2 Inſt, 548. 


6. Deprivation is an Eccleſiaſtical Cenſure, by which a Clergy- 
man is Deprived of His Benefice. EE oF 

7. Degradation is an Eccleſiaſtical Cenſure, whereby a Clergy- 
man is Deprived of His Orders. It is otherwiſe called Depo/itron. 
A Sentence may not only be given for this Purpoſe, but the Clerk 
may be ſolemnly ſtripped of His Clerical Habit. CALI 

From All theſe Puniſhments Appeals may. be made to Higher 
Courts, as in other Eccleſiaſtical Caſes. | 
Thus much Of the ſeveral Kinds of Courts of the largeſt Extent, 


or of Thoſe that are Diſperſed throughout the Kingdom, 


CHAP. II. 


Of the ſeveral Kinds of Courts that are Particular, 
Limited or Exempt Juriſdictions, (viz.) Of The 
Marſhalſea, Of the Lord Steward, &c. to Enquire 
of Felony By Confederacy, Cc. Of the Lord 
Steward of the King's Flouſe Concerning Treaſons, 
Felony, Bloodſheding, &5c. Of the Courts within 
the Principality of Wales, Of the Duchy-Chamber 
of Lancaſter, Of the Courts of the Counties Pala- 
tine, Of the Courts of the Cinque Ports, Of the 
Courts of the Stannaries, Ot the Mayor of the 
Staple, Of the Courts within the City of London, 
Of the Courts in Other Cities, Towns Corporate, 
Boroughs, c. Of the Courts of the Univerſities 
of Oxford and Cambridge. 7 | 


T 


HE Particular Courts and Limited Juriſdictions, or Thoſe 
which are not diſperſed throughout the Kingdom, are, The 
Courts of the Mar ſbalſea, The Court of the Lord Steward, 


&c. to enquire of Felony by Confederacy, &c. Of the Lord Steward 


of the King's Houſe Concerning Treaſons, &c. Of the Courts 
within the Principality of Wales, Of the Duchy-Chamber of Lan- 
caſter, Of the Counties Palatine, Of the Cinque Ports, Of the 
Court of the Stannaries, Of the Mayor of the Staple, The Courts 
within the City of London, Of the Courts in other Cities, Towns 
Corporate, Boroughs, c. Of the Courts of the Unzver/ities of 
Oxford and Cambridge. : 

* Of Theſe Particular Courts, Let It be again obſerved, That 
ſuch Juriſdictions, Derogating from the General Courts of the Com- 
mon Law, are always to be taken ſtrictly. 8 


5 I. The 


TTY Lids ” England. 
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I. The yu of the, Mar ſha Ma is a Court of Record at Gam Of he Court 


men Law, Ordained. to Hean cant Determine Zuitg betwikt\Thoſe ga 


of the King's Houſhold and others within the Verge (fo, called. > les, Jur. 


Virgd, a Rod, which the Marſhal carries) ot within elbe Miles +l 8 
of the King's Lodgings. Tho the King goeth out of the Bounds ; * 5 


of, the Verge for His Recreation; If the Houſhold continues e 
T hey were, , This is no Removing. When the King goeth in Pro- 


greſs, There the King mayors . his Houſhold, | [See 13 Rich. 2. io Rep. 71; 


Stat. 1. chap. 3. 1 
This Court is Held in Sean eeri, and Hath a Prifon belnn onging 


* it, called the Manſbulſea. This Marſbalſeu is to be und 
of the Houſhold, not of the King 8 Marſhalſea 3 for that belongeth 
to the King's Bench. : 

The Juages of . this. Court a8 the Steward of the Court; and 
Marſhal of the King's Houſhold. Their Offices are for Life. And 
though the Marſhal be one of the Judges He ſees too that the Exe- 
kution be done. 


As to the Juri ſcditrion of this Court, It is Settled by Statute; 
Vary | | 


N 50 Nail ſuper Charte 4 3. Wy 26 Ed. 1 Wr Tie Steward 3; 
and Marſbal of the King's Houſe ſhall: not Hold [Plea of Freebold;. 
neither of Debt nor of © Covenant, nor ef Any Contract, but only 
Debts und other Things o the People of the ſame H ouſe ; ; Of Con- 
tracts and Covenants Thur One of the King's Houſe . ſhall have. made 
with Another of the ſame Houſe, and in the ſame Houſe; Of Treſ- 
0 done within the Houle and of other Treſpaſſes 4 within the 


erge. 


This! is the proper juriſdiction of this Court. 
go that They cannot Hold Plea but of Three Actions, (viz.) 


3 E 74. 


b2 Thit, 4581 


925 Croenant, and Treſpaſſs..;; In, Debt and Covenant, Both the 7e 3-74 | 


Parties muſt be of the King $! Houſlrold. In Treſpaſſes It is ſuffi- 
'cient If One of the Parties is of the King's Houſhoid. But though 
the Act ſpeaketh Generally of Treſpaſſes, yet Treſpaſſes Vi et 
_ are only to be underſtood ; as Battery, Taking away RR ; 
nat Treſpaſſes 1285 Claujum \fregit, Treſpaſs and Ge 
| Treſpa e the Caſe, nor any other Perſonal, Real or Mixt 
Action. 
. or the NEST of this Obſcure AR, ſee further i in the 10 Rep. 


74 7 3 2 Ini. Ou 549: | 


-Þy the. 5 Ed. z . 2. 2 10 Bd, 3: Stat 2. n. 3. Error here 
hal be amended i 3 the Kings Bench. i £2 1 


1 The Court 'o the Kin as Palace at We ink was erected by 
King Charles the Firſt by Letters Patent, and made a Court of 
Record; the Liberty . whereof Extends Twelve Miles round Whites 
* The  Jurifdiftion was, fince confirmed by King Charles the 
* rad 

But this Court is now held by Virtue of 13 Patent of King 
Charles the Second, dated the 14h Day of Octeber in. : the eth 
Tear of his Reign, : | 


«nx 


The Duc are che —— of che King eule 175 the 


e of "the Court, Wi is” always A 


ter zioctlio bus blos 5014 ; $5120 tl 20 


Ia this Court 12 Miles Round 1Ph;t0Þelt: the Have Furiſdicnon; 
to Hold Pleas of All manner of Perſonal Actions 'whatſoever, as 
Debt. Treſpaſs, Battery, Slander, Trover, Actions on the Caſe, Sc. 

The Proceedings this Coutt Are By Attachment or 
(which may be Had at ſeberal Plates within the Liberty] upon 


5 which The Defendant is to Give Bond with Sureties for His Appears 


Of the Court 


To Enquire : i 


of Felony by 
Confederacy. 
* 4 Inft. 133. 


Of the Court 


of the Lord : 
Steward of 
the King's 
HFouſe, 2 
2 Inſt 549. 
4 Inf, 133. 


Of the Courts IV. The Courts within the Principality & ; Wales, yo 29 Is: 


within the 


Principality of 
Malu. 


ance at the next Court; and upon His A ppearance He muſt” put in 
Bail, to Anſwer the Condemnation of the Court. The reſt of the 
Proceedings are according to the Courſe of the Common Law. If 
the Cauſe is Conſiderable, It is uſually removed into the King's 
Bench or Common Pless by an Habeas Corputs Cunt cauſe ;" ¶ See the 
8 H. 6. — * 104 Other zie a Cauſe is brotght- to Trial in Four 
or Five D ays. ) — 4 Pf 20170 5 10 905 2d 433 H 2 171915 2 {007 4/09 2 

For The Fees of the ; Marſha) Nene or Palace Curt, dee che can 
pleat Solicitor, P. 3 99. ; 


II. The Court of the * Lord Steward, Treaſurer and Comptrolles 
of the King's Houſhold; "To Enquire of Felony by Confederacy, Con- 

ring — Inagining (by the Kings Swotfi'Servahts under the De- 
gree of a Lord) To murder the King or any Lord, or any other 
Perſon of the King's Privy Council, or the Steward, Treaſurer or 
Comptroller of the King's Houſhold, is held by Virtue of the 3 H. 5. 
chap. 14. [See Boot 3. ch. 1. Of Felony againſt the King and the 
King's Counſellors, Sc. And for the Erpel of this Statute, "es 


3 N. 38, 39.1 


III. The * Court of the Lord Steward of the King's s Houſe, or, in 
his Abſence, Of the Treaſurer and Coßtroller of the King's Houſe 
and Ste ward of the Marſbalſea, hath Furiſdilrion, to Eins bf, 


. Hear and Determine all Treaſons, Miſprifion'of Treaſon, Murders, 


Manſlaughters, Bloodſhed and other Malicious Strikings, whetehy | 
Blood hall be ſhed, in any of the Palaces and Houſes'of the King, 
or in any other Houſe, where His Royal Perſon: ſhall Abide. 

And this Juriſdition is given by the 33 H. 8. ch. 12. See the 
33 H. 8. chap. 12. at large; Wherein the Solemnity of the Trial, 
and the Manner of the N are ſet forth. And > 5 * 
140. and Book 3. cbap. 3. | | 


K 


riſdiction, are ſettled by Acts of Parliament. The Principality 
Conſiſteth of Twelve Counties, befides the Shire of Monmouth, and 
other Lordſhips and Manors united to Salop, e 
Glouesfterſoire. | 


By the 34 & 35 H 8. Er. 86 There are Cale or dee 
Seſſions in each County,” County-Courts, Hundred- Courts, Turns, 
Leets, Court-Barons, Corporation-Courts, &c. 

There ball be kept: 4 Seſſions Feige very Year in n If the the 
Tabelve Cotnties of Wales; which Seſtons ſhall be called The 
Great Seflions of Wales. The. Juſtices of thoſe” Courts "ſhall fas 


their 


55 7 7 1 Docter, Patent. oder aer Seat.; ta l Executed 
| Themſel ves 96 Dugutieso: 2 Aud2theſtu;Fuſtices muy. bold Pleas of 
the Crown in as large a Manner as the King's Bench, &c. and alſo 
Pleas. f Aſſizes, Ad Other Nleus An. Aci 118 Real, Perſonal, 
end. Mixt, in us lamge 4 Manner as the Lord Chief Juſtice of the 
Common Pleas, '&c. . They /hall alſo Hear and Determine: All Cri- 
minal Offenſes whatſdever. committed within their ſeveral Limits, i 
cording to the Laus of: England, 4% Recoverids ani Fines e- 1 
Taken before tbe ſaid Fuſtices, of Landi within Their 42 en e Li 
as 1s uſed before the Chief Fuſtice of the Common Pleas. .. 925 
Frrots and Judgments before any of the Fuſtices in the Great 
Seffions in Pleas Real, Perſonal or Mixt, ſhall be Redreſſed by 
W of Error out of tbe ancery of. England returnable befort 
he © leg of the King $ Bench, as other Writs 4 Error are in 
nglan 0 
No Execution of any Judgment gi ven in. ang Baſe Court ball be 
ſtaid by any Writ of Falſe Judgment. But if upon Purſuit of the 
ſaid Writ, The Fudgment ſhall be Reverſed, the Part ſhall be re- 
ftored to All that He 1 oft P the Lon Cn according to the 
AG of England, | 
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{See the Statute at large rge,. ; by which the Yuri Marion al the Courts 
are plainly declared and, Eſtabliſhed, and Their Proceedings ordered 
to be according to the Laws of England. See alſo the 27 H. g. 
chap, 26, 18- Elix. chap. 8. and = 11 G 12 V. 8 ch. 9. For 
preventing Frivolous Suits in the Principality of Wales.] 
The King's Writ ought not to go into this Principality, tho' a 
Quo minus out of the Exchequer is often ſent thither, [See 1 Ed. 6. 
_ 10. 5 Eliz, chap. 23.] 1 
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V. The Court of the Duchy- Chanker of Laveafer is Held at Of the Coord 
eſtminſier. WO 5 of 1 

The Officers of the Duchy-Court are the Chancellor, who keeps * 4 loſt. 206, 

the Seal of the Duchy at Weſtminer., The Attorney General, Four 2. 

Counſellors, [A Receiver General, Clerk of the Council, Auditors, 

Surveyors, Meſſenger, There js an Attorney of the Duchy i in the 

Chancery, and Another in the Exchequer, | 
The n of this Court is For or Concerning Lands *z Danv. Abr. 

Holden of the King in Right of his Duchy, within or without the 

County-Palatine of Lancaſter; [See the 1 Ed. 4]. Or concerning 

Bonds and Aſſurances of the ſame ; or concerning the Revenue of 

the Duchy. But whatever belongs to the Juriſdiction of the Duchy, Hardr. 171} 

may be determined in the Court of Exchequer. Where the Duchy ! Hob. 77, 78, 

alaimg Juriſdiction in reſpect of the Perſons, as becauſe the Suitors | 1 157 

dwell l within the County- Palatine; or where the Duchy retains Bills 

concerning Lands lying out of the County-Palatine within the Pre- 

cincts of the Duchy, But not holden of it; A Prohibition wavy. be 

a 0 

The * Proceedings in this Court: are as in the Court of Chancery by 8 = 

Englif Bill, Sc. and by Decree. But this Court is not a Mixt Court 234. FR 
as the High Court of Chancery. In ſome Caſes this Court claims its 4 Bt. — 

Proper pig and admits a ſmall Mxtore of the Common _ 


pry 


What 


* "'S 8 as. ry 


. Grands, or Leaſes may be made of Lands within the Our 
bf the Duchy, and onder it Seal; See 1 M. 20%. 


* 
way A 15 2 Wiwi d STONY d 3 av 012 wh 


- By the 1 I. bb 4; ate Dirt rs: ſiparared \from other; Tiberitarite of 
the Crown, and rtted in 12 and His RO: > re Plowd. 221; 


4 Ii 2090 Nl « ale * | | 
; | a 1 an 


« Plowd. Note, That the AQ Fm His Hang F vey 0 Kings 
N Eugland. {See the {owns g. cb. 16. ALS 3. Fb. 8 DECOR 2515 


209, 210. 


2 5 ” TAs Influruzo of the BoowlW. 


By the 32 H. 8. chap. 20. 1 Bd: 6. 8 * 14.1 Eliz, chap. 31. 
(The Statutes of Monaſteries and Chantries) - All Lands, &c. Parcel d 
the Duchy given to the King, are within _ qd 0 of the Duty.” 


fon 627 8. . . 16 Car. . . ws. 16@ 17 Go, 2 
chap. .] | | 


Of the Cours VI. * A County-Palatine is an exempt J Juriſdiction, whine the 
f che Coun- King's Writ runneth not. [See the 3 Elis. cb. 23. ] It is ſo called 
Ce: a Comitatu et Palatio Regis, becauſe the Owners — were Com- 
Jur. 137. a. panions of the King in his Palace. Had Jura Regalia, or King- 
7 4 14. 25 5 3 like Rights and Authority. For they might pardon Treaſons, Mur- 
Dar. 60. ders, Felonies and 1 thereupon. But many of theſe Rights 
are taken away from thoſe that have Counties Palatine, and are an- 

<1Ventr. 155. nexed to the Crown. Counties Palatine probably. were erected at 
4 Inft. 204. firſt, becauſe they were > adja cent to the Enemies Countries hereto- 
fore; as Lancaſter: and Darihor to Scotland, and Cheſter to ales; 

that the Inhabitants might have Adminiſtration of Juſtice at Home, 

and remain there to ſecure the Country from Incurſions. In the 

Erecting of Them theſe Things were to be Obſerved, (viz.) To Have 

a Chancery, Writs under Seal, to Depute Juſtices, as well touching 

| Pleas of the Crown, as all other Pleas touching the Common Law, 
Execution of Writs, making Officers, and all other Regal Rights 

belonging to a Conney-Palative. Wen 
« 4 Inft. 204. The King may make a County-Palatine by His. Las patent 


Crompt. Jur. without Parliament. 
139. b. 


ui e. 


5 By the 27 H. 8. chapyih, 24. Aims but the King ſeal ode: Phu 
' to pardon Treaſons or Felony," &c. to make Fuſtices of Aſiſe, Peace 
or Gaol Delivery, notwithflanding any Grant or Preſcription. [But 
ſee of the County-Palatine of Lancaſter, poſt.] And all Writs, 
Indictiments, and Proceſſes in every County-Palatine, or other Li- 
Berty, ſhall be made in the King” 5 Name, Teſte the Owner of 
| County-Palatine or Liberty. And in every Writ or Indiftmegt, the 


Offenſe ſhall be ſuppoſed to be done againſt the King's Peace. 


See the 11 C 12 V. 3. chap. 9. For preventing Frivolous and. 

Vexatious Suits in Counties Palatine. 
All Pleas of Lands, Sc. and all Contracts, Cauſes and Matters 
: Tes within the County-Palatines, are to be Heard and Judicially 
.. © , Determined within the ſaid County-Palatines, except in Caſe of Er- 
+4 Inſt. 213. ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the 
Courts at uu may alledge Things Tranſitory to be done in 


any 


* 


Cu 2 Taue of England. ._ Is 


any " County; The 75 in a Couhty-Palatine, and the Defendant 
| * plead to the Juriſdiction, of the Coutt) that it was done; \&c! 
within the County-Palatine.. Yet if the Plaintiff ſuppoſes the Tran- 
ſitory Cauſe of Action to be in the Tounty:Palatine, That may be 
pleaded to the juriſdiction: Othierwiſe it is of Things Local. | 

No Iunbabitant of the ſaid County- Palatine ought to be com- 4 Toft, 212} 
pell'd by any Writ or Proceſs; to appear or aunſwer out of the ſame yy | 
in any Cauſe ; except for Treaſon ot Erro: 

Ibe County-Palatine ſhall have Forfeitdres-of Lands 40 Goods 
for High Treaſon: by the Common Law, not for Treaſons or For- 4 Inſt. 205. 
feitures given by A& of Parliament after the Erection of the County- 115 Jur. 
Palatine, 
{ Where a Statute is General; County-Palatines ſhall be bound 

it. ' 

” There are Four Counties-Palatine, and Four Courts to exerciſe the 
Juriſdiction which belongs to Them, (viz.) The Court of the 
County-Palatine of Lancafter, The Court of the County-Palatine 
of Cheſter, The Court of the County-Palatine of Durham, And the 
Court of the County-Palatine of Ely, [See before Introd: ] © Theſe * 1 Saund. 74; 
are Reckon'd Amongſt the Superior Courts: I ſhall ſpeak of them 
fingly, tho' what I ſhall ſay of One, may often give Light to un- 

derftand the Nature of Others. 
1. The County-Palatine of Lancafter is by * A& of Parliament. q 2 157 
In the County-Falatine of Lancaſter There is a © Court of P* . 
Eguity. 1 Ventr. 5 
The Chancellor is the Judge of it. f The Chancellorſhip both of 157: 
the County and Duchy have a long Time been in One Perſon, but Rue 
They have diſtin& Capacities; ſo that it is the ſame Thing, as if 
They were in Two Different Perſons; 
s Lands held of the Duchy of Lancafler, and ling in the Coun- « 2 Dany. 

ty-Palatine may be ſued for in the Court of Equity. Abr. 286. 

There are alſo Courts of h Law for Civil Actions and Pleas of the “ 4 Inſt. 204. 
Crown, and TFuftices therein appointed. [See of Fines, Book 2. 
chap. 3. Of Recoveries, Idid.] Recoveries of I ands in the County- ! 4 Inſt. 205. 
Palatine are to be had in the Court of the County-Palatine, and 

cannot be had at Weſtminſter. 

Ef Iſſue is joined in the King's Bench, or Common Pleas, triable * 4 Inſt. 205, 
in the County-Palatine of 4 it ſhall be tried in the County cn Jut 
of Lancaſter, and remanded thither. But where Part of an Action 1 =p o 
ariſeth at Common Law, and Part in a Franchiſe, The Common 


Law ſhall be preferred, 


By the 27 H. 8. chap. 24. The Juſtices of Aſſiſe and Gaol Deli- 


very and of the Peace, are afſigned by Commiſſion under the Seal of 
tbe 4 — Palatine of Lancaſter. 


[See concerning the Duchy of Lancaſter the 2 & 3 Ph. & M. 
chap. 20. And l Writs of Significavit and Excommunicato 
Capiendo, 5 Eliz. chap. 2 
.-.;$ The County-Palatine of Cheſter | is by Preſcription. And the 14 Ind. 211; 
King's Writ ought not to come, or to be allow'd, within the faid N 
County-Palatine, but under the Seal of the ſaid County-Palatine, 13 

except Writs of Proclamation, [See the 1 Ed. 6. chap. 10. 7A Abr. 
| 6Y In 75% 


— 
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An Inſtitute of the BooR IV. 


In the Court of Exchequer at Cheſter (the Chancery Court for the 
County-Palatine) The Chamberlain of Cheſter (who hath the Juriſ- 
diction of a Chancellor) is Judge in Equity and in Matters at the 
Common Law, within the ſaid County. For this Court of Chan- 
cery is a mixt Court, as the High Court of Chancery at Weſtminſter. 
He is alſo a Conſervator of the Peace by Virtue of the ſaid Office. 
There is alſo a Vice- Chamberlain, who is the Chamberlain's Depu- 
y. But the Chamberlain, or His Deputy, cannot Decree any Cauſe 
wherein He Himſelf is Party, but He may complain in the High 
Court of Chancery, If a Defendant dwells out 6f the County-Pa- 


L 29m0 latine, One of the County-Palatine may complain iti the High Court 


« 4 Inft. 216, 
219. 
2 Roll. Abr. 


b Inſt. 218. 


of Chancery of England, for Matter of Equity touching Lands or 
Goods. For when particular Courts fail of Juſtice, The General 
Courts ſhall give Remedy, 1 21 v6 
- The Fuftice of Chefler hath a Court and furiſdiftion; to Hear 
and Determine Matters of the Crown and of the Common Pleas 
within the ſaid County-Palatine. [See the 18 E/iz, chap. 8. Of 
Fines and Recoveries levied, as well within the County-Palatine of 
Cheſter, as of the City of Cheſter. And ſee the 2 Ed. 6. chap. 28. 
27 Eliz. chap. 9. 43 Elix. chap. 1 ö.] | A 

[See 4 Inft. 213, 214. Concerning Writs of Error directed to the 
Chamberlain in the Exchequer, for any Matter wherein He proceed- 
eth according to the Courſe of the Common Law, or to the Juſtice 
of Cbeſter. And ſee the 5 Eliz. chap. 23. Concerning Writs of 
Significauit or Excommunicato Capiends.Þ} ; 


3. * The County-Palatine of Durham, being Parcel of the Biſhop» 
rick [and called the Biſhoprick] of Durham, is by Preſcription, 
where the King's Writ runneth not; for it is a Royal Franchiſe, 

The Juriſdiction of the Biſbop of Durham extends to all Places 
betwixt the Rivers Tine and Teeſe; and to the Manors of other 
Men, as well as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 
chap. 1. | | . 

+ 8 County-Palatine of Durham there is a Court of * Chancery, 
and a Chancellor. It is a mixt Court, both of Law and Equity; but 
it differeth from other Courts herein, that if an erroneous Judgment 
is, given, either in Chancery upon a Judgment- there according to 
Common Law, or before the Juſtices of the Biſhop, A Writ of Er- 
ror ſhall be brought before the Biſhop Himſelf. [The Juſtices are 
now the King's Juſtices, and the Writ of Error muſt be returnable 
in the King's Bench.) And if He gives an erroneous Judgment 
thereon, A Writ of Error ſhall be ſued out, Returnable into the 
King's Bench. If the Biſhop (who ought to do Right to others) 
does Wrong within his County-Palatine, Juſtices ſhall be aſſigned to 
Hear and Determine the Caſe ; for He cannot be Judge in His own 
Cauſe. 

Fines may be levied here, See 5 Elia. chap. 27. ] and Recoveries 
ſuffered. [See 27 El:z. chap. g.] 

By the 27 H. 8. chap. 24. The Biſhop ef Durham, and his Tem- 
poral Chancellor of the County- Palatine, are Fuſtices of the Peace 

within the ſaid County-Palatine. 


1 8 8 See 
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CHAP..2: Laws of England. 


* FIR 


See the: 5 Eli. chap. 23. Of Writs of 'Significavit and Excom. 


Capiend. Alſo the 31 Elia. chap. 9. For Writs upon Proclamations 


and-Exigents, '&c; 


543 


_ * Thi Royal Fraitchiſe of Ely 18 call'd the County- Palatine of * 4 Inſt. 2201 
Eh, in ſeveral Acts of Parliament. [See the 33 H. 8: chap. 10. P. 61. 


5 Eliz. chap. 2 3. but Quere.] King H. I. granted to the - qr 

Aly and His. Succeſſors Jura Regalia within the Ile of EH. Thi 

Biſhop. hath this Royal Juriſdiction by Preſcription, grounded upon 

the ſaid Grant, as well in Pleas of the Crown; as in Common Pleas 
before His Juſtices; | | | | 


By the 27 HI. 8. chap. 24. The Biſhop of Ely; and his Steward; 
ure Fuſtices of Pedce within the Jie of Bly. | 


See the 3; Elia. chip. 23. Concerning the Writs of Sighificavit and 
Excommunicato Cupiendo. In which Statute the County-Palatine of 


Eh is call'd an exempt Juriſdiftion as well as Wales, the Counties- 
Palatine of Lancaſter, Cheſter, Durham, and the Cinque Ports; 
where the King's Writ doth not run; &c. | 


Vn. * The Cinque Ports, within the County of Kent, have each of the Coutts 
of Them Franchiſes and Liberties; and the King's Writ doth not of the Cinque 


run there, as before affirmed. But this is ſaid to extend no farther ; 


orts. 
Crompt. 


than to Civil Cauſes between Party and Party. And yet a 2vo * 134, 137. 
1 Cro. 911. 
2 Cro. 531. 


Minus hes to the Cinque Ports. The Inhabitants thereof have theſe 
Privileges in teſpect of their Attendance in the Ports, for the De- 
fenſe of the Kingdom: | 3 


Hard. 475. 


The Firſt Privileged Ports were but 0 Three, (bix.) Dover, Sand- ©2 Inſt. 557, 
wich: and Ruinney, Afterwards Two Ports more were added to 4 Inſt. 222, 


Them (viz.) Haſtings and Hythe. Of this Number of Five Theſe 
Ports were call'd the Cirque Ports, But Two more, (viz.) Win- 
chelſea and Rye were added to theſe Five; and tho' now there are 
Seven Ports or Havens; yet they hold their former Name of the 
Cinque Ports. | 

Within the Cinque Ports there are ſeveral Court. One before 
the Conſtable of the Caſtle of Dover, and other Courts within the 
Ports themſelves held before the Mayors and Jurats ; and anothet 
call'd The Court of the Cinque Ports at SHE PWAY. 


223 


There is a Lord Warden or Keeper of the Cinque Ports; who is « 2 Inſt. 556, 
alſo Admiral, and hath the Juriſdition of the Admiralty; and is 557 558. 


Exempt from the Admiralty of England. He is alſo Conftable of the 1 B. 240. 


33. 


Caſtle of Dover, and hath juriſdiction, to hold Plea by Bill concern- Crompt. Jur. 
ing the Guard of the Caſtle, &c. according to Common Law. 80 139. 


that the Conſtable and Lord Warden hath Two Juriſdictions. His 
Furiſdiction as Conſtable, is Limited by Articuli ſuper Chartas, or 
28 Ed. 1. chap. 7. For He hath no General Jutiſdiction within the 
Cinque Ports. The Conſtable of Dover and Lord Warden is the 
immediate Officer of the Cinque Ports, for the Execution of the 


King's. Writs withia the Cinque Ports. The King's Courts write to 
Him, and He is to certify the King's Courts of the Record which 

is before the Mayor and Jurats upon their Certificate to Him. So 
if One hath Judgment in the King's Courts, and the Defendant hath 
30 no 
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an Inſtitute of whe Book IV. 


no Lendk or Goods but in the Cinque Ports, the Plaintiff ſhall have 
a Writ directed to Him, to make Execution. 
4 Inſt. 224. The Juri ſdiction of the Cinque Ports is Geyetil, oth extcdds 
| to Perſonal as well as Real and Mixt Actions, which touch the Free- 
hold. But if Part of the Land is within the Cing ue Ports, and Fart 
without, The whole Writ = abate. And ſo in like Caſes. 

b 4 Inft, 223: All Plaints againſt the Mayor and Jurats of the Cinque Parts 
ought to be — at 5 epway, before the ER of the 
inque Ports, 
2 Inſt. 555. If an Erroneous Judgment is given in the Clique Ports defors 
4 Inſt 224. any of the Mayors or Jurats, it ſhall be redreſſed, according to the 
* Jar. Cuſtom, by Bill, in the Nature of a Writ of Error, before the Con- 
ſtable of Dover, and Warden of the Cinque Ports, at the Court of 
Shepway ; and the Mayor and Jurats ſhall be Fined, and the Mayor 

Removed from His Place, tho' the Court is a Court of Record. 

[See the 5 E/iz. chap. 23. Concerning Writs of nen and 
Excommunicato Capienda.] 
* 2 Inſt. 5559, Note, That there is a great Difference between the Principality 
4 _ 232. of Wales, the Counties-Palatine, and the Cinque Ports. For tho“ 
3 Cro. 247, in the Cinque Ports the King's Writ doth not run, yet They have 
248. not Jura Regalia, and are Parcel of the County of Kent. So that 

if a Writ is brought againſt One for Land within the Cinque Ports, 
and he appears and pleads to it, and Judgment is given againſt Him 
in the Court of Common Pleas, This Judgment ſhall bind him; 
for the Land is not exempted. out of the County, and the Tenant 
may Waive the Benefit of His Privilege. © But if ſuch. Judgment is 
given in the Common Pleas in a Præcipe, of Lands that lie in ales 
or in the Counties Palatine of Lancaſter, Chefter and Durham, 
though the Tenant did admit the Juriſdiction of the Court in ſuch 
a Cale, the Judgment againſt Him as to ſuch Lands is void: For 
Wales was originally no Part of England, and the Counties-Pala- 
tine are exempted from the Juriſdiction of the King's Courts, have 
Fura Regalia, and plenary Juriſdiction; and ſo are known to the 
King's Courts. For They take Notice of All the Counties of Eng- 
land for the Directions of Writs. In the Cinque-Ports the Privilege 
extendeth only to certain particular Towns, whereof the King's 
Courts cannot judicially take any Notice. Therefore the Privilege 
ought to be pleaded to the Writ. For there is a Difference betwixt 
a Franchiſe to Demand Cognizance, and a Franchiſe where the 
King's Writ runneth not. In the Firſt Caſe the Defendant ſhall not 
plead it, but the Lord of the Franchiſe muſt Demand Cognizance, 
but in the laſt Caſe the Defendant muſt Plead. [See of the Li- 
berty 9 Hold Pleas and: to > NOR er zance af Fut ob 2. 
chap. 2 EA ll 900-457! 


Of the Cours VIII. © The Courts of the Kasia, or dhe Stan nary.:Courts, 

of the Stan- in Cornwall and Devonſhire, are ſo called d Stanno, from the Tin 

7 229. in thoſe Counties; and the Tinners are call'd Stannatores. The 
Privileges of the Tinners are Declared, Limited, and Expounded 
by an Act of Parliament (not printed) made Wai | oak mou 3. dere 
the 4 Inſt. 232, 233, 234.] # 2 bas 

4 Inſt. 231, Al f Labourers In and about the Stany naries pt to * the Pri- 

3233,23 yilege of the Stannary-Court, while they work there; and are not — 


CHa. Laws oa of ugland, 
be impleadedd in any other C Bures ſorl any Cauſe arifing within: the; 
Stannaries, except for Pleas af Rand, Life and Member. 
The Oficers of this Oautt. aro(itlÞ Lord Warden, the (7 2 
Warden, and the Steward. 
The Juriſdiction bf. this Court, is guided | by. ſpecial Laws and » 4 Inf 229. 
Cuſtoms, and by Preſctiptions; and ds fully eule by the 16 & 17 
Car. 1 + chap, 75. Herten dhe Words In Locis, Ubi wares are Ex- 
pounded. firadz ot nj; 200 ice bomnwys 4 h I? 15 | 
» They bu be Juriſdiction of, aby Local Adon. * * out of > 4 luſt 231; 
the Senats Tranfitory Actions bet wixt Tinner and Tinner, &c. 
though not concerning the Stannaries/or ariſing therein, if the De- 
fendant be found within the Stannaries, may be brought into Theſe 
Courts, or at Common Law.. But if one Party only is a Tinner, «4 Inſt. 229, 
Sc. ſuch Tranſitory Actions, which concern not the Stannaries, nor 230, . 
ariſe therein, cannot be brought there. 2300107 i od 56 —— "Ha 
No Writ ol Error lieth upen a Judgment in eden . 1 Roll. Abr. 
But Judgment ſhall b Reverſed by Appeal to the Steward of the 745: 
Stannary- Court where the Matter lieth; from the Steward of the 
Stannary-Court to the Under-Warden of the Stannaries; and from 
Him to the Lord Warden of the Stannaries; and from Him to the 


Kings Privy Games 800 the 16 & 17 Card l. chop. 15: at large. 


IX. The Court of the Mayor of the, Staple is appointed to keep Of the Court 
the: Peace, arreſt the Offenders in Staples, for Debt, Se: and to im- 4 * of 
priſon and puniſh Them after the Law of the Sta ple. 4 So. that the « 1 yy oy 
Court in the Staple-Market is, inèident to that Market. . It is guided 238. 
by the Law- Merchant in a mmer; Way, Which is the Law of 
the Staptle. 

A Sta pie-Court 18 held at the Wool-Staple ji in We Awinſter, the 
Bounds! . at Temple-Bar, and extending to Tuchill. 
Ia other; Cities and Towns, the B Are within the Walls: 
Where there are no Walls, the Ppngds of the Yaple ſhall extend 
thro'/all; the City or Lown.!; i 30a” naimsgVf 10 (Burſts 
The Officers of. Buy hath are the.\ layer, Two Contable Se. 4 Inft. 237. 
[See the, 27 Ed. 3] oh, 

For the Nellie, ofthis Gour, is the 27 Ed, 3. throughous 
all the hanse. ; Ad In 201. \ S at 


5 


— ——— ——— — 


[Ry 7 200 on & glg f. 55 Way 
{ % the 36 Ed. "= 8 may either. Sue 
before the 4004 La Staple, hinge to the Law Merchant, 
| or at the men 1 | 


* 


e er nenne 5 7 bags are , | + 

Theſe Courts are ap ob. out of Uſe; n 

. [See Of Eſtaten by Statute- M. den and ad Sea Bok "a chap. 1 I, 
"And of Kabul. Beal 2 ” daß. 34 


” = The Courts within, che City of | Mg are the 1 Of che Court 
The Sheriffs Courts, The Lo Mayor's; Court of Equity, The within the 
Court of the Mayor, and Aldermen, The Court of Regueſts, - The ; 3 
Court of Orphans, The. Court of Common Council, The Court * 
MWardmote, The Court of Hall. mote, The Court of the Chamber-- 5 
lain for Apprentices, The Court of the Conſervator of the Water 
and Rover of Thames, &c, The Court for Policies and Aſurances, 
ZW The 
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5 7 the Boon V. 
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- The Court or — Power of Londan, The Court at t Whiteth pen, 
The Court at St. Matin le Gand The Cburt of the Profdent, 
Cenſors and Commonalty of the College. of Wife erat MORO ar 


* 2 Tilt. 322. 1. The Huſtings (from Hur, San. for a Houfe, and Dbing Er 
4 loft. 247. Things, Cauſes, or Pleas, (ſo that it is the Houſe of Cauſes) i is the 
Len. v. t Higheſt Court of Record, bolder 'ar-Okzldball for the City of Len- 
tings. don before the Lord Mayor and Sheriffs (or in the Sheriff's Abſence: 
75 at by Six Aldermen) for all Pleas Real; Perſonal; 'and/Mixt, It is as 
it were diſtinguiſhed into Two Courts; One Week the Judges fit 
upon Pleas Real, and the next Week upon Perſonal or Mixt Actions. 

But Real Actions are grown out of Uſe. [See Statute of 9— 

or 6 Ed. 1. chap. 11, and chap. 4: Poſe Of an Action.) 

judgment of Outlawries 50 Huftings, is not wa by the 


0 .q24 May or s! is Coroner, but by the Recorder. 
Vf. N. B. 11 an erronedus Judgment is given in the Hufting 9 The party 
. whb Thinks Himſelf grieved, may ſue a Commiltlen out of Chan- 


745. cery directed to _ Perſons to nine * Aer wn and there- 
2 Saund, 228. 12 to do Right. M433: 3 1 10 einn wit 199% 


© 4 Inſt, 247, 4 The Fo Sherifis OY ack of them bes 1 n of Record 
248, vid the City by Preſcription, Theſe Courts are kept at Guild- 
hall, and in each Court a Steward is the Fudge. They have be- 
longing to theſe Courts Two Priſons, call'd De T he One in 
|  Word-ftreet, the Other in the Poult 
ws. have Furiſliction to hold Fler in all Perſonal Actions 0.5 
The Proceſs in theſe Courts is by 8ummons, Arreſt, Foreign At- 
tahiment (or by Attachment of Foreigners Goods or Money found 
within the City in the Hands of the Phintiff or of 'a Third Perſon) 
to make the Defendant appear, and Give'Bail to Anſwer the Con- 
demnation. He in whoſe Hands the Gbeds are attached, is call'd 
the Garniſhee, becauſe he has Häd Garrifimint (from Garnir, 0 
inſtruct) or Warning not to part with the Gobds'or Money, but to 
appear and anſwer the Creditor's Suit. If the Foreigner appears and 
pleads, He is call'd the Enterpleader. If the Defendant does not 
pear, the Goods or Money may be condemned. There may be 
alſo a Seguęſtration, upon an Action of Debt, of Goods in a Houſe, 
Shop, or Warehouſe, when there is no One within, by hanging a 
Padlock upon the Door, and making a Return thereof. Here the 
Proceedings are almoſt the ſame as upon Foreign Attachment. [See 
Of the ach Uh Court in London, and for the Practice there, eſpe- 
cially upon Foreign Attachment and Segueſtration, The Compleat Ate 
torney, and The Compleat Sollicitor.] FO K: 
es their particular Cuſtoms, the Proceedings aro(accotfling 
to the Rules of the Common Law. An Action is uſually tried here 
in Four Court-Days, And if either Party ſhall have a Witneſs that 
cannot ſtay in London till the Day .of "Tit; his Depoſition may be 
taken i in Writing and allowed. 1 
| A Cauſe may be removed by Habeas Gbr to 222 Hol 
F. N. B. 22. * But if an Erroneous Judgment is Given, The Canſe may be Re- 
4 Inft. 247, moved by Writ of Error to the Huftings befote the Lord Mayor 
248 and Sheriffs, 


4 


4. The 


Crap. l Law of England. 


3. The *-Lord Mayor's (uurt o of Equity. is commonly call'd Ther 4 Inf, 248. 


The Compl. 


ug Conſcience. ¶ The Coutt of Conſcience is diſtin& from the Attorney, 


Lord Mayor's Court of Equity See the Statute 3 Fac, 1. chap. 

The Proceedings are much like Thoſe in the High Court of Chan- 
cery. There is à Practice call d Marking a Cauſe before the Lord 
Mayor, as Thus--After a Verdict given for the Plaintiff in the She- 
riff's Court, the Defendant may get the Cauſe Mark d before the 
Lord Mayor (being like an Injunction) to ſtay Judgment and Exc-. 
cution, till the Matter is examined in Equity. Alſo the Cuſtom is, 
That, if a Plaint of Debt is enter'd in the Sheriff's Court, upon Sug- 

geſtion of the Defendant, The Lord Mayor may ſend for the Parties, 
— for the Record, and examine the Parties upon their Plea, and 
if He finds that the Plaintiff is ſatisfied, He may award that the 
Plaintiff ſhould be barr'd ; but not after Judgment. Wii 


The Court of the Lord May or and Aldermen i is a Court of Re- 

* and is held in Guildhall, the Recorder being Judge thereof, 

But the Lord Mayor and Aldermen may ſit as Judges with Him. 

The Proceedings are by Action and Arreſt, or elſe by an Attach- 
ment of the Defendant's Goods. 

The Two Counters are the Proper Priſons, as well for This as for 

the Sheriffs Court, 


5. The Court of Requeſts i is kept at Guildbol, and | is eſtabliſhed 
for e Debts poier 494. n | 


By the 3 Jac. I. "adi 15. Every Citizen end Freeman of London, 
a every other Perſon inhabiting there, being @ Tradeſman, Viftu- 
aller, or Labourer, who hath" a Debt due to him not. amounting to 
408. by any ſuch Perſon as aforeſaid, may AL the Debtor. to be 
Summon d to tbe Court of Requeſts at Guildhall fe appear before the 
Commiſſioners there, or Any Three tbem; who of the Party does 
not appear, . may commit Him to one of the Counters. But if He ap- 
pears, They may proceed Summarily, and Examine the Parties and 
Witneſſes upon Oh, and forthwith make an Order, which the 
Plaintiff and Defendant muſt Obey, under Penalty of Commitment 
to the Counter, till They \ ſhall perform ſuch . Order. F any. ach 
Perſon commence any Suit elſewhere for any ſuch Debt againſt any 
other fuch lite Perſon, upon \the'Defendatit”s "Oath or other fuſficient 
Teftimony, that he is a Freeman of London ar ſuch an Inbabitant 
as aforeſaid, and that the Debt ſued for amounts not to 40s. De 
Fudge. of the Court ſhall not allow to the Plaintiff any Oo of Suit, 

bat:ſhall award to.the Defendant His Reaſonable Cofts. © 

This. Act . ſhall not Extend to any Debt for Rent, Real Contracts, 
or concerning Teflaments, Matrimony, or any Thing belonging to the 
Eccleſiaſtical Court. 

By the Stat. 14 Geo. 2. chap. 10. It ſhall be lawful for every Ci- 
tigen of London, and every other Perſon inhabiting within the ſaid 
City, or the Liberties thereof, and every Perſon who. ſhall rent or keep 
any Shop, "Shed, Stall or Stand, or jeek a Livelihood in the ſaid City 
or Liberties thereof, which ſhall have any Debt owing unto him, not 
exceeding 40 s. by any Perſon inhabiting or e a Livelihood 


within the ſaid Ci 9 or Liberties thereof, during. their reſpecti ve 
inhabiting 


1 5.] p. 74. 75- 


- * — . a — — — 1 


An Bfcirute Fe the Book IV. 
7 eee ee the e City or Liberties e FR feeling a 
 » Livelibvod as aforeſaid, bo cauſe ſuch Debtor to be fummoned by any 
e | ths Officers of the jaid'Court of Regueſti for the time being, by 
Writing left at the Dwelling-houſe, Lodgings, Shop, Shed; Stall or 
Stand, or any other Place of ſeeking a Livelihood of ach Debtor, 
or by any other reaſonable Notice to be given to the ſaid Debtor, to 
ar before the Commiſſioners of the ſaid Court of Requeſts, holden 
in the 9 of the ſuid City, and that the ſaid Commiſſioners, or 
any Three of them, or more; ſhall, after ſuch Summons as aforeſaid, 
have Authority by this AA, from time to time, to ſet down, or 
cauſe to be ſet down ſuch Orders between fuch Party, Plaintiff, and 
his Debtor, Defendant, touching ſuch Debt, not exceeding 40s. in 
Queſtion before them, as they ſhall find to fland with Equity and 
good Conſcience; all uch Orders to be regiſtered in a Book as they. 
— been accuſtomed to be; which Orders ſo made, as well the Plain- 
as the Defendant, ſhall perform and keep in all Points, 
1 if any Perſon ſhall contemptuouſly affront, inſult, or abuſe all or 
any of the . oners of the ſaid Court, during the Time of their 
fitting,” it ſhall: be lawful for be Commiſſioners then fitting, or any 
Three of them, to certify under their Hands and Seals the Name of 
the Perſon ſo offending, and the Nature of his Offence, to the Lord 
Mayor of the ſaid City for the time being, who is required to ſum- 
mon ſuch Perſon ſo offending before him; and upon his Appearance, 
and the Fudt alledged being proved upon the Oath of One credible 
Witneſs, or in Default of his Appearance, the ſaid Lord Mayor ſhall 
proceed to puniſh the Perſon ſo offending as aforeſaid, by Fine or 
Inpri ſonment, or both; provided that the Fine on any one Perſon do 
mot exceed 208. and that the Inpriſonment be for no longer than Ten 
Days. And upon the Non-payment of the ſaid Fine, it jhall be Iaw- 
ful for the ſaid Lord Mayor to iſſue a Warrant under his Hand and 
Seal, for levying the ſaid Fine on the Goods of the Offender, and to 
cauſe Sale to be made thereof in caſe they ſhall not be redeemed in Five 
Days, rendering to every ſuch Perſon the Overplus (if any there be) 
upon Demand, after deducting the reaſonable Charges of ſuch Diſtreſs 
and Sale; which Fine, when levied, ſhall be paid into the Hands of 
the Church-wardens or Overſeers of the Poor of the Pariſh, wherein 
every fuch Offender Jour inbabir, towards the Support of the Poor. 
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4 Tnft. 248, 6. The Court of Orphans, a Court of Recird." 18 eſtabliſhed for 
—_ the Care and Government of Orphans. The Lord Mayor and Al- 
3171. Tu. Cu. dermen have the Cuſtody of Orphans (under Age and unmarried) of 
Roms of Lon- Freemen or Free-women of London that die, though They did not 
* Inhabit in London; and the keeping of all their Lands and Goods. 
And if they commit the Cuſtody of an Orphan to another Man, He 

ſhall have the Writ of Raviſhment of Ward, if the Orphan is ta- 

ken away, or the Mayor and Aldermen may impriſon the Offender, 

till He produces the Infant. 

Executors and Adminiſtrators are to Exhibit true Inventories 

before the Lord Mayor and Aldermen in this Court, and muſt give 

Security to the Chamberlain and his Succeſſors by Recognizance for 

the Orphan's Part; which if they refuſe to do, the Court may com- 

» Rep. 73. mit them to Priſon till They Obey, And if any ſue in the Eccle- 
4 Inſt. 249. fiaſtical Court or elſewhere for a Legacy, Account, or Duty 575 to 
8 em 


CHAP. 2. 


ines fueh an 


3 8. Concerning whe C 


f 


le of Orphans, Se.] 


5. The Court of“ Conn: Clint . we che Lord Mayor, „4 Inft. 249; 
- 5 Rep. 62, 63. 


ally of Londen, 1 


monalty, to repreſent the whole Common 


\ Laws 57 gd. 


—— — U— — 
A —T.᷑äʃ1] — 
— . "EE 


Them by the Cuſtom, the Court of Ort phans may by Cuſtom Tend 


a Prohibition. But an Infant may wilve the Benefit of ſuing in the 


- Court of Orphans, and file a Bill in Equity againſt any one for 
Diſcovery of the perſonal. Eſtate. © 
If any one without the Conſent of the Court of 
Orphan under the Age of twenty-one, 
City, they may Fine Him, and Impriſon'Hi for Non-Payment. 
[See of a Guardian, Book 1. chap. | 6, Of Corporations, Bogk r. 
Chamber in 0 Tu den, and 2 Danv. Ar. 
12. and ſee dhe 586 . M. . 10. An Act for the Re- 


* 


Aldermen, and ſuch as are choſen in ever ry Wald out of che 
In this Court they make Acts for the bekter Oben of the 


Gity, for the better Execution of the Laws of the Kingdom, or for 


the Publick Good, and for the Advancement of Trade; But theſe 


eren. mar- 1 Lev. 32. 
out of the Vent. 178, 


Laws muſt not be contrary to the Publick Laws and Statutes. Such 


Laws bettig made by the Lord Mayor, Aldermen and Commonalty, 
do Bind within the City and Eidert]es . * Of Corpora- 
Ties, Book 7. chap. 8] | 


8. The Court of 5 Ws Wardmate ( OR W the © 4 Inſt. 249; 


Country Leets, ard dug gas a Hundred, and the Pariſhes 
as Towns. There Red twenty fix Wards, divided for the Govern- 
ment of Them amongſt the lderiich of the City | 

In every Ward there is an Enqueſt of Twelye Men, or more, 
Sworn every Year to Enquire of atid to Preſent N uſances, and ſuch 
Perſons as have not payed or amended the Streets and Lanes, Sr. 


. The Court- of: * Rails mote (Batt:Gali) f is the Court. which 
Dates Company in Lonton 3 in their Nall, { Jor the better N 


gelation of f cheir Compfny. 


10. 'The Court e- ene g te Aerie i is | et as "I 4 Inſt. 250: 
r an Apprentice mays Rep. 126. 


rollment of the Indentutes of Apptentices. 
Refuſe to Serve, if His Indentures are not Inroll'd; and may ſue out 
His Indentires in this Oourt, and be Diſchat ged 18 Mabe, ſer. For 
hete "Apprentices are made Free: One my be Free 0 Lond. on. by 


Servite- of an Apprenticefhip p, by Birthright, being the Son of a 
Freeman, By Re mption, By Order of the hot of Aldermen. 


The Chamberlain is ce in all Complaints, either of the Ap- 


prentice: againſt his Mafter, or of the Maſter againſt the Apprentice 
and puniſheth'the Ofteners * Hi Dio, Ls Of Apprentices, 


Book: x: Klee 8 


11. There is © "haſt 4 thef Confervitr of the Water and Ri- 
ver Thames, &c. wherein the Lord: Mayor” of Londen hath, the 
Rule and Government of the Water” and River of 7] Hames, and the 


9 Rep. 66. 


44 Inſt, 249} 


f 4 Inſt, 250, 


Iſſues, Breaches and Lands overflow, Se * from Stains Bridge to 
the Water of Tendat and "Medway; and hath Authority, to puniſh 
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4 Inſt. 250: 1 2. The Court of * panes: and rn is founded pon an 
Act of Parliament. For, | 


be 43 Eliz. chap. 12. Th 1 Wo . or TEE. Keeper 
Pat 4 4 Standing "Commiſſion to be rene d. Yearly or oftner) 
Es the Hearing and Deren all fuch Cauſes, as ariſe From Po- 
licies of Aſſurances, that are enter d in the Office of Aſſurance of 
London. The Commiſſioners, or the greater Part of them, ſhall have 
' Power, to ſummon the Parties, examine Witneſſes upon Oath, to 
£231 } ann” and Decree all ſuch Cauſes in à brief and fummary Way, an 
--: Commit t6 Priſon ſuch as Diſobey their Decrecs. But the Party 
grieved by ſuch Decree may exhibit his Bill in Chancery for the 
 Re-examination thereof, fo as He firft ſatisfies the Decree, &c. 
14 PT 3 Fw 
ln. 201. 13. The Court of the * Tower of Londen, is. Holde within the 
Tower of London before the Steward, by Preſcription, of Debt, 
Treſpaſs, and other Actions of ar any Sum. Part of the 7 ewer-Liber- 
ty is within the City of London, and Part in the County of Middle- 
ſex. It hath Authority over ſeveral Hamlets without the Walls. 
There is alſo another Court at Sf. Catherine for that Liberty, 
which is a Royal Juriſdiction for Eccl, efiaſtical Caufes ; and o_ 


fore an Appeal lics from them to the King 1 in His Chancery. 


14. The Court of Stepney at White. Chapel, Tenia oats called 
HE Cel Cu is a Court of Record. Writs to this Court 
are directed thus: Seneſchallo Curie 'noftre de Recordo infra Mane- 
rium de Stepney et Hackney, in , Middleſex. Hamlettas et Liber- 

nt + fates eorundem, necnon pitali allivo Præbonorabibis .. „ 
Manerii ſui de Stepney prædict. et eorum Cuilibet Salaten. This 
Direction is Double, becauſe there is a Gaol for Defendants arreſt- 

ed. in that Liberty by Writs of Superior Courts, as well as by Pro- 
1 ceſs of this Court. [This Court i is without the City of Lond). 


15. The Court for Se. Martin s be, 8 by Aller gate, is a 
dn of Record for the Trial of all Perſonal Actions. It is a Li- 
berty within the Deanery of Weſtminſter, and ſubject to the Liber- 
ty thereof, and hath a peculiar Juriſdiction within itſelf, 


16. For the Court of the Preſdent, Cenfors * Comm gnalty a the 
College of Phyſicians within the City of London, and Seven Miles 
Compaſs, See the Letters Patent of Incorporation in the 14. H. 8. 
chap. 5. See alſo 1 Mar. Parl. 1. Sef. 2, chap. . and Dr. Bonham's 
Caſe, 8 Rep. 107, 108, &c. 

See the 3 H. 8. chap. 11. For appointing 5 and Surgeons 
out of the City of Landon, and Precin& of Seven Miles, 34 &'35 
H. 8. chap. 8. For impowering any. Perſons to adminiſter Outward 
Medicines, or to cure outward Sores, or give Drinks for the Stone, 


Strangury or-Agues. 


1 There 


— 


CHAP. 2. Laws of England. CCI 


There are other Courts within the City of London, but they are 
mentioned in other Places ; or are not much to our Purpoſe ; as the 
Court of the Governors and Corporation for the Bounty of Queen 
Anne, for the Augmentation of ſmall Livings; of the Eaft-India 
Company, Bank, South-Sea, &c. [See of the Court of the Co- 
roner, Of the Seſſions of Oyer and Terminer and Gaol-Delivery for 
Newgate, Held at Juſtice-Hall in the Old-Baily, &c. chap. 1. ante.) 
Note, That by the 27 Eliz. (not printed) The Two Chief Bur- 
geſſes of Weſtminſter may Hear, Determine and Puniſh (according 
to the Laws of the Land and Lawful Cuſtoms of the City of Lon- 
don) Matters of Incontinency, Common Scolds, Inmates, Common 
' Nuſances, and likewiſe commit ſuch Perſons as ſhall Offend againſt 
the Peace, &c. | 0 | 


There is alſo a Court of Record kept Weekly in the Borough of 
Southwark for .the Liberty thereof, 


XI. There are Courts Holden in Other Cities, Towns Corporate Of the Courts 
and Boroughs throughout England, together with many Courts 282 * 


belonging to Caſtles, Cc. But becauſe theſe are private and ſuf- Corporate, 
ficiently known, I ſhall only ſay ſomething in General of inferior 8 


Courts. 


Where a Power to Hold Pleas, Cc. is Granted by Letters Patent * 1 Roll. Abr. 


to a Corporation, Proper Officers and Proceſs are incident to the 401. 528. 
Grant, For They cannot hold a Court without Them. 
elt ought to appear by the Stile of the Court, by what Authori- v1 Roll. Abr. 


ty it is held, whether by Cuſtom or by Letters Patent. 4 
Nothing ſhall be intended to be within the Juriſdiction of an in- Hob. bs 5 
ferior Court, but what is expreſly alledged to be ſo. sid. 331. 


If an Obligation is made out of the Juriſdiction of the Court, 3 


e brought upon it is Tranſitory as to other Courts, 1 Roll. Abr. 
as the Courts at Weſtminſter which have a General Juriſdiction, yet 545-546, $47 
inferior Courts have not any Juriſdiction of any Thing that ariſes 1 . 
out of the Juriſdiction, and therefore have not Power to hold Plea 2 Danv. Abr. 
thereof. So if Payment at the Day is pleaded to a Bond, it muſt be 93,301. 
alledged to be within the Juriſdiftion, For an inferior Court can- 
not Enquire of Thoſe Things, which are out of its Juriſdiction, But 
the common Practice of ſuch Courts is otherwiſe. [See MWeſim. 1. or 
3 Ed. 1. chap. 5. and the Expoſition thereof, 2 Inſt. 229, 230, 231.] 

© If Part of the Cauſe ariſes within the inferior Juriſdiction, and 1 Lev. 104. 


Part without, the inferior Court ought not to hold Plea. 13 - 5 
The Courts at Meſiminſter will not, ex Officio, take Notice of the 4 
Cuſtoms of inferior Courts. * * Skinn. 350. 


[See Of a Liberty to Hold Pleas, and to have Cognizance of Pleas, ce 


Book 2. chap. 2.] 


By the 4 & 5 Ann. chap. 16. All the Statutes of Jeofails ſhall be 
extended to Judgments, which ſhall be enter d upon Confeſſion, Nihil. 
dicit, or Non ſum informatus, in Any Court of Record, &c, 

XII. The Courts of the f Univer/ities of Oxford and Cambridge Of the Courts 
are of a particular Nature. They are granted by Charters, and are of tbe Uni- 


confirmed by Authority of Parliament. For, - "= 227. 
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; Book IV. 


An Anftirute of the 


Hard. 2 | 


7 the 13 Eliz. it is enacted, 1. That. Each of Pr Univerſities 
ſhall be incorporated by d certain, Name, tho They. "were Antient Cor- 
porations before. 2. That all Letters Patents and Charters hitherto 
Ces ſhall be Good, Effeftual and Available in Law, as amply, 
; full ly and largely, as if the ſaid Letters Patents were Recited Vetba- 
tim in the ſaid Ad. [See the g Rep. 30.] 3. That the Chancellor, 
Maſters and Scholars of either the ſaid Univerſities ſhould. enjoy all 
Manors, &c. and Heredi taments, All Liberties, Franchiſes and Pri- 
vileges, View of Frank- Pledge, Law-days, and all ather Things, 
awhich either of the ſaid Corporated Bodies have enjoy d, or of Right 
ought to have enjoy'd, according to the Intent of the ſaid Letters Pa- 
tents. 4. That all Letters Patents of the Queen's Highneſs, or of 
any Her Progenitors or Predeceſſors, and all Liberties, Franchiſes, 
and all other Things whatſoever, therein Expreſſed, Given or Grant- 
ed, ſhall be Eſtabliſhed and Confirmed, any Statute, Law, Uſage, 
Cuftom or Conſtruction to the contrary notwithſtanding, [withaut any 
Quo Warranto, Scire Facias, or other Oppoſition whatſoever ; Saving 
the Right of all Others than of the Queen's Majeſty, Her Heirs and 
Fa 2] See the Act at large in Prynn's Animadverſions on the 
4th Inſtitute, p. 156, &c. 


By Letters Patents (not Confirmed by A& of Parliament) dated 
the 3oth of March, 11 Car. 1. and Granted to the Univerſity of 
Oxford, Old Privileges are Explained, and larger granted. 

The Courts are call'd the Chancellors Courts, who are uſually 
Peers of the Realm, and are appointed 'over the whole Univerſity. 
But the Courts are kept by Their Vice-Chancellors, Their Aſſeſſors 
or Deputies. The Cauſes are managed by Advocates and Proctors. 

Theſe Courts Have Juriſdiction in all Cauſes Eccleſiaſtical and 
Civil (except Mayhem, Felony and Freehold) where a Scholar, Ser- 
vant or Miniſter of the Univerſity i is one of the Parties in Suit. {But 
See the Grant of H. 4. in Prynn's Animadv. p. 368, 369.] 

Their * Proceedings are in a Summary Way according to the 
Practice of the Civil Law; and the Judges in their Sentences follow 


the Juſtice and Equity of the Civil Law; or the Laws, Statutes, 


Privileges, Liberties and Cuſtoms of the Univerſities ; or the Laws 
of the Land, at their Diſcretion, 

If there is an Erroneous Sentence in the Chancellor's Court of the 
Univerſity of Oxford, an Appeal lies to the Congregation, thence to 
the Convocation ; and from thence to the King in Chancery; who 
nominates Judges Delegates, to hear the Appeal, The Appeal is of 
this Nature in Cambridge. 

The Chancellor of the Univerſity of Oxford, or His Vice-Chan- 
cellor, may inflict Eccleſiaſtical Cenſures of the Greater Excommu- 


F. N. B. 64. nication on Offenders, even for Temporal Offenſes ; and o certify the 


Excommunication into the High Court of Chancery, to obtain the 
Writ De Excommunicato Capiendo, as if the Offender had been ex- 
communicated in an Eccleſiaſtical Cauſe, and certified by a Biſhop. 
The Univerſity of Cambridge hath alſo this Privilege. 


Note, The following Reſolutions concerning the a of the 
Uiverluies, 


They 


*. 


CH.. Lows of\Dngl 953 
They bave no Privilege in Cauſes that Concern or Relate to a2 
Freehold, or for Recovery of the Poſſeſſionof a * Term without. 3 C70. 8 8. 
elaiming Title 0 the Freebold + TI out zar ente Danv. Abr. 
y Charter! confirm'd by Act of Parliament, Cognizance is 8 = 
Granted to the Univerſity, of all Suits ariſing any where, in Law ot io — 
Equity, againſt a Scholar; Servant, or Miniſter of the Univerſity, Hard. 50s, 
depending before the Juſtices | of the King's. Bench, Common Pleas; 55 
and others thetein mentioned, and before any uther Fudge, tho! the 
Matter concern the King. Af an Indebitutus ¶ ſumpfit is brought by 
Quo Minus in the Exchequer: againſt a Scholar or other privileged 
Perſon, the Univerſity ſhall have Conuſance. For the Court of 
Exchequer is included in the General Words. 24, If thoſe Words 
extend to a Cautt of Equity for mere: Matters of Equity; as to © Hard. 506, 
execute Agreements. in Sperie; becauſe the Univerſity can only im- 2% 
priſon or excommunicate ?. Or Whetket in other equitable Caſes, — 1 
the Claim muſt he put in by Way of Plea? i <> Þ 237. Contra 
A Scholar, &c, cannot“ waive his Privilege, and have a Prohibi- ode Rep. 
tion in the Courts of Weſtminſter ; For the Univerſity has the Right 45 Cro, wy 
of the. Conuſance of the Plea, where ane is a priyileged Perſon ; 74. 5 
and a Stranger is forced to ſue a privileged Perſon in their Courts, 
by Reaſon of that Right veſted in Them. 1 
ef a Debtor and Accountant to the King ſues a Scholar by Bill * Hard. 789. 
in Equity in the Exchequer; or if an!? Attorney ſues a Scholar, by „L. Rep 


. 


Writ of Privilege, it is faid that the Uniyerſity ſhall not have Co- _ 
nuſance, for a general. Grant ſhall not take away the ſpecial Privi- 3 Econ. 149. 
lege of any Court. (Q.) #233 E234. B00. Oy * On _ _ 
A Scholar, &c. ought to be only t one of the Parties in Suit. If « Het. 28. 
Another that is not privileged, is join'd with Him (as Obligor or Ob- 1 Vent. 298, 
ligee in a Bond, c.) He ſhall not have Privilege. 299. 
The Privilege of the Univerſity is not to be allow'd to a Townſ- » z Vent. 106. 
man, on purpoſe to excuſe him from an Office in the Town, if He 

keeps a Shop: and follows a Trade, though He is matriculated as 

Servant to a Scholar. For this ſeems to be Fraudulent. 5 

It hath been diſputed, whether the Wife of a Head of a College 13 c. 73. 
or Hall, or His Children, ſhauld have the Benefit of the Privilege 1 Roll. Abr. 
of the Huſband or Father, though it will be allow'd to his Servant. 80. 

But Both Caſes ſeem to ſtand: upon the ſame Reaſon, Quære, If the 

Privilege will be allow'd in an Action againſt ak College? _ © Mod. 63: 

Cognizance may be demanded by Czrtrficate only, without ſpecial 164. 
Pleading, upon an Indifment of a Privileged: Perſon for an Aſſault 
or Battery. This hath been allow'd at the Oxford Aſſizes upon my 
Motion. . 5 | 

The Vice-Chancellor (as well as the Chancellor) by his Attor- 1 Hard. og, 
ney or Deputy, appointed by Writipg, may by His Certificate de- &. 
23 a 4 908 the Vice-Chancellor Himſelf is but a De- 4a Abr. 
puty. For a Bailiff may properly demand Conuſance; and upon 
Notice of the Patent, the Court ought to Superſede. 

m Tf Conuſance of Pleas be granted to One Licet Ipſemet fit pars, =g Rep. 118. 
He ſhall not have Cognizance in an Action in which He Himſelf is 1 Roll. Abr. 
Party; becauſe He ſhall not be His own Judge. But if it be grant- 5 87 
ed fürther, That if he is Party, He may make Another Judge, or 1 Vent. 3. 
That Another ſhall be the Judge where He is Party, The Conu- 
ſance ſhall be allowed. 

7B Tho 


As Farne of We Bor 


F * 2 0 . 33 


Tho I have ſaid, that 'particular /JuriſdiRtions! de rogatory\ to the 


lat. 548. gl ny Courts of Common Law are to be taken ftr ictly ; yet . 


3 Leon. 214. 
2 Inſt. 3 30. 


2 t 31 Ed. 1. 7 Ed. 6. thapi'g. 2 & M. 


leems Reaſonable, that ſuch Privileges," as att granted for the: Ad- 
vaneement of Religion and Learning, ſhould abe a favourable Con- 
and be excepted out of tlie Genctal Rule. 
And yet the Courts at Weſtminſter will not take Notice, unleſs it 
be ſhewn, that the Courts of the Univerſities proceed atcording to 
the Rules of the Civil Law); but! will. intend that ahtir! Prockkdiogs 
are agrecable'to the Rules of the Comimob Law. 2 Lad. Rey. 1347. 
It is faid, that the Univerſities haye only *\Cuflodram Are Panit 
et Cerviſie, er correctionem et pumitionem eorundem ;/ not Aſeſam 
ipſam (i. e.) not Authority to appoint another Aſſiſe than what is 
fſet down by Statutes; but to ſee that the Statutes be executed, 
and to puniſh Offenſes againſt uube ſaid: Statutes; I Ser the 5 1 H. 3. 
Sof- aiurhaps 14. 11 12 
V, z. chap. 15. 12 V. 3. chap. ir. In zvhich laſh Statut the Right 


of marking Meafures for Ale and Beer is bv er to ” in the 


Two Univerſities. © © 
The Univerſity of Oxford beth by A rant: the'2 YI The 
Afiſs and Eſſay of Wine and Ale, as he as: the! Cuſtody: of it. 
By the Charter granted the 14 H. 8. The Chancellor, His Com- 
miſſary and His Deputy (f & The Pro- Vice- Chancellor) ate Juftices 
af the Peace for the Vill of Oxon, County of Oxon and Berks, . 80 


that their Authority does not depend only upon the Common Com- 


miſſion; They being Juſtices of the Peace by Virtue of their Offices. it 
1 bave now Finiſhed the Account of General and Particular 
Tiſdictions. I ſhould therefore proceed to give a ſhort Scheme 2 
the Proceedings in our Courts. But becauſe a Man may oftentimes 
have a Remedy without going to Law, CA AG Gn be ſaid firſt 
concerning ſuch Remedies. | 
| 710 dv 01, Stow ac 
re have beers of lte Y Ou foveral Courts erected for the « more 
tal and ſpeedy Recovery of ſmall Debts upon the Plan of the Court 
of Requeſts kept at Gwi/dhaYl, antea, fol. 54%. as by Stat. 22 Geo. 2. 
chap. 47. For the more ſpeedy : and eaſy Recovery of ſmall Debts 
within the Town and Borough of ' Southwark, &c. 23 Geo. 2. c. 27, 
and 24 Geo. 2. c. 42, Within the City and Liberty of Meli minſter, 
Kc. chap. 30. W. in the Tower Hamlerv. 24 Ges. 2. chap. 16. 
Within the City of Lincoln, &c, 2 5 Geo. 2. chap. 34. Within the 
bes of Birmingham: chap 38. Within the Borough of St. Albans. 
Within the Town of Lverpoole. chap. 45. Within the 
os A Canterbury 26 Geo. 2. chap. 7. Within the Borough of 
| Boſton, &c. And fee Stat. 23 Geo. 2. chap. 33. For the preventing 
Delays and Expences in the Proceedings in the County Court of 
Middleſex ; and for the more eaſy and _ Ds: of ſmall 
Debts within ae as bog: VE! 
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Sn Ri- bi en airs 20 un es: f - FAY 
Of Remedies Without Suit in Courts. As 1. By Act 
| o Law in Things Perſonal and Real, wherein of a 
Kemitter. 2. By AZ of One of the Parties, in Things 
; Perſonal and Neal wherein of Entry, Diſcent and 
Diſcontinuance. 3. By Act of All Parties, wherein 
of Accord, Arbitrement and Umpirage. 


"THERE is oftentimes a Remedy to be had, without apply- Of Remedies 
ing to the Courts for Juſtice ; and this may be Obtained by A 
Act of Law, By an Act of One of the Parties, and by the Act of i 
All Parties, 


\. 1. By Act of Law the Party may have Remedy 0ithout Suit in 
Court, 1. In Things Perſonal, as if the * Debtor makes the Debtee : Plowd. 543: 
Executor, He may detain ſo much of the Goods and Chattels, as _— = 
will pay his Debt. 2. In Things Real, as where one's Entry is ta- ke. FT re 
ken away by Diſcent or Diſcontinuance, If He comes to the Poſſeſ- 
fion without Folly or Covin, He ſhall be Remitted. A“ Remitter v Lit. 659. 
is where a Man hath Two Titles to Lands and Tenements, and is „ Inſt. 347. b. 
ſeiſed of Them by His later Title, which proving Defective, He is — 
reſtored to the former or ſurer Title by. Operation of Law. A Re- 
mitter muſt be to a precedent Right *. For Regularly to every Re- 
mitter there are two Incidents (viz.) an Antient Right, and a De- 
feaſible Eſtate of Freehold, coming together. 
| [But fee znfro, Of a Diſcontinuance.] 


2. By the Act of One of the Parties, 1. In Reference to Things 
Perſonal ; © as if One does wrongfully take or detain my Wife, © Lit. 497, 
Child, Servant, or Goods, See how Property is Altered by Sale in os 134. 
Fairs and Markets, Book 2. chap. 2. Of Fairs and Markets,] IS Rep. 147. 
may Lawtully Retake them, though not in a Riotous Manner. 33 . 
But an Inn- keeper or Alehouſe-keeper may Juſtify the Detaining of -—qx_ ; 
a Horſe or other Thing from me, till I have paid him his Reckon- Kely. 132. 
ing. [But fee the 11 & 12 W. z. ch. 15.] So a Taylor may detain 
my Clothes, till he is paid for the making. 2. In Reference to 
Things Real; as I may Remove a! Nuſance done to my Freehold, * Finch, 
If it can; be done without Riot. So I may Diſtrain Goods or Cat- 39% 3- h. 2- 
tle upon my Eſtate for Non- payment of the Rent, or Cattle Da- 2 Int. 405. 
mage-feaſant upon it. I may alſo maintain Poſſeſſion of my Lands, 4 Rep. 63. 
againſt one that would turn me out; or I may regain my Poſſeſ- 2 3 
ſions by Entry, when I have a Right of Entry or Title to Lands, 9 Rep. 54. 
and my Entry is not taken away by Law (viz.) by Deſcent or; Nel Abr 
Diſcontinuance. 1. By © Deſcent, as where a Diſſeiſor dieth ſeiſed 737, 748, &c. 
in Fee or Fee-tail of Houſes or Lands (for a Dying ſeiſed for Term Lit. 496. 

. ; FT. Lit. 385, 
of Life, &c. doth not take away an Entry) and the Law caſtetb . 


: the « Inft. 237. b. 
— | — — — 238.4. 239. a. 


Aud prius off, verius off, 1 Inſt. 347. b. 
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956 An Inſtitute of the Book IV. 


the Houſes or Lands upon his Heir. Here by Reaſon of the Deſcent 

(which is much favoured) a Right of Entry js taken away, and the 

Diſſeiſee, or he that has Title, is Driven to his Action. So then, to 

take away an Entry, there muſt be a Dying ſeiſed in Demeſne, 

either in Fee- ſimplè or Fee-tail, and alſo a ſcent. [See Book 2. 

chap. 3. Of Deſcent, and the 32 H. 8. ch. 33. whereby the Title 

of Deſcents to take away Entries and Continual Claim is made al- 

Lit. 592, moſt uſeleſs.] 2. By * Diſcontinuance; where the Alienation is 
1 Taft. 325. a, made or ſuffered of Lands and Tenements by Teriant in Tail, or by 
&c. any one that is ſeiſed in Fee-fimple, Fee-tail or for Life in another's 
2 _ _ Right, whereby the Iſſue in Tail, or the Heir or Succeſſor, or 3 
2 Me in Remainder or Reverſion after his Death, are driven to their 
1 Roll. Abr. Action, and cannot Enter. This Happens, becauſe The Perſon - 
632, 633. made a larger Eſtate of the Land, than he ought. A Diſcontinu- 
ance may be Five Ways (vi g.) By Feoffment, Fine, Recovery in a 

Præcipe, Releaſe with Warranty, Confirmation with Warranty. 

And this was to the Prejudice of Wives, Heirs, Succeſſors, Or thoſe 

in Reverſion or Remainder. So that where the Entry is taken away 

by Law, One cannot be his own Judge, but muſt have Recourſe to 

the Law. But many Perſons are reſtrained by Statutes from ma- 


king a Diſcontinuance, For, 


: 
o 


By the 11 H. 7. chap. 20. A Wife is reſtrained to make certain 
Alienations of . Lands of the Deceaſed Huſband. [See 2 Danv. 
Abr. „880. | ag 

By he 2 H. 8. ch. 28. The Huſband it Reftrain'd from Aliena- 
tions of the Wife's Inheritance or Freehold. [See 3 Rep. 50, 51. 
2 Inſt. 681, 682. 8 Rep. 71, 72, 73. 2 Danv. Ar. 581. 

By the 1 Eliz. ch. 19. 13 Eliz. ch. 10. 1 Jac. 1. ch. 3. Al 
Eccleſiaſtical Perſons, Deans and Chapters, Maſters and Fellows of 
Colleges, Maſters of Hoſpitals, &c. are Diſabled, to Alien or Di, 


continue their Eſtates. 


Of Things That lie in Grant, there can be no Diſcontinuance ; 
nor by Exchanges, or Letters Patent ; becauſe they do not require 
Livery of Seifin. 

[See Of . Leaſes, Book 2. chap. 3.] 

The Titles of Diſcontinuance and Remitter were Great and 

Large Titles in our Old Law- Books; but now they are made very 
Narrow by theſe Statutes; and the 27 H. 8. chap. 10. of Uſes as to 
Remitters; and ſome Aſſurances, that at the Common Law were 
Diſcontinuances, are now made Bars, as Fines with Proclamations 
by the 4 H. 7. chap. 24. and the 32 H. 8. chap. 36. as to the Iſſue in 
Tail; tho' ſtill they are Diſcontinuances in ſome Caſes to him in Re- 


mainder or Reverſion. 


3. By the Act of Al Parties There may be a Remedy without 
Suit. As by Their own immediate Accord, or By Transferring the 
Controverſy to the Determination of Neighbours and Friends by 

| Arbitrament or Umpirage. 5 
d Terms of 1. * Accord (Concordia) is an Agreement betwixt Two at leaſt, to 
the aw, Give and Accept ſomething in Recompenſe for a Treſpaſs, Ce. 
verb. Accord. qone by one to the other, If this Agreement is Executed, It is a 


5 good 


Ms tis ns 


Ap. 3. | Laws of England. 


Recompenſe. It muſt be by Releaſe, Confirmation, &c. But be- 
cauſe. the Action of Ejectione Firmæ and Treſpaſs are ſo woven 
together, that they cannot be parted, as an Accord is a good Plea 
in Treſpaſs, It muſt be ſo in Ejectment. | 
If one is bound in an Obligation, to deliver Goods, or to do any g Rep. 78. 
Collateral Thing, The Obligee cannot, by Accord betwixt Them, i Inſt. 212. b. 
give Money in Satisfaction thereof; for the Contract being made by 
Writing, to do ſuch a Collateral Act, It cannot be altered without 
Writing. But when one is bound to pay Money, He may give 
Goods or any other valuable Thing in Satisfaction; becauſe all 
Things are eſtimated and valued by Money, and not Money by 
Things. If a Contract without Deed is to deliver Goods, or to do 
any other Collateral Thing, there Money may be paid by Accord, 
in Satisfaction of ſuch a Contract For as a Contract upon Con- 
ſideration may commence by Words, ſo by an Agreement by Words 
for any Valuable Conſideration, The Contract may be Diſſolved. 
[See Of the Condition of an Obligation, Book 2. chap. 3. Of Obl:- 
gations.] AA 
Note, That the Beſt and Safeſt Way to plead an Accord, is to 
plead it by Way of Satisfaction, and not by Way of Accord only.“ 6 Rep. 44. 
For if it be pleaded by Way of Accord, a Preciſe Execution thereof ? Rep. bo. 
in Every Part muſt be pleaded, &c. You need not ſay any more, 
but that you paid the Plaintiff a Bottle of Wine, Sc. in full Satiſ- 
faction of the ſaid Accord, which the Plaintiff received. In all 
Caſes where Arbitrament is a good Plea, Accord with Satisfaction 
is a good Plea, 19.443714 | 
2. * Arbitrament (Arbitrium, Laudum, Compromiſſum) or an 4 weſt. 
Award, is the Determination of Two or More Perſons at the Re- Smd. 2 Part 
queſt of Two Parties at leaſt, who are at Variance, for ending the A _ 4 _ 
Controverſy without publick Authority. Five Things are incident Hardr. 44. 
to every Arbitrament or Award, (viz.) Matter of Controverſy, Sub- 
miſſion, Parties to the Submiſſion, Arbitrators, an Arbitrament or 
a Giving of the Award. 3 
I. Matter of Controverſy, either of Fact, or of a Right in Things 
and Actions Perſonal and Uncertain ; but ſo as no © Freehold, tho "as gt —_ 
the Submiſſion is by Deed, nor Leaſe for Years of Land, (Q.) may p. 164. f. 33. 
be adjudged from one to another. Thus Debts due on Record or * Roll. Abr. 
upon Bill, or on certain Contract, Matters concerning Matrimony, 246. 28g. 
or criminal Offenſes, cannot be made Matters of Arbitrament. But 266. 
if Men enter into Bond with Condition (as is uſual) to ſtand to the 7 Nep. 78. 


a ; | | . Cro. 22 
Arbitrament or Award, the Bond may be forfeited for Non-perfor- tay ” 
mance of the Condition. Noy's Max. 


2. Submiſſion of the Controverſy to Arbitrators is neceſſary, by 1 Abr. 


giving Them Power to pronounce a Sentence betwixt the Parties. 513. 

This Submiſſion may be either General, as of all Demands what- g Weſt's 5 
ſoever; or Special, of ſome certain Matters in Contygyerſy. It may p. 163. l = 
be alſo by Word or Writing, Abſolute or Conditionah,,, if the Parties 3, 4. p. 165. 
give a Bond to each other, it muſt be Word for Word alike on both! 0 100, 


7 C | Sides, 8 Rep. 98. 
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p 163. 3.7, 
8, 9, 10, &c. 
1 Danv, Abr. 


49. 

Weſt's 
Symb. 2 Part 
p. 164. J. 21. 


© Weſt's 
04 p. 167. 


© cRep. 103. 


Wes 

Symb. 2 Part 

P. 167. 3 
1 98. 

5 Rep. 78. 


132. 
1 Roll. Abr. 
242, 243, 
244, 245. 
247, 248, 
249, 252, 
253. 

i Inſt. 206. 
"oF 43 Jo 

Noy's Max. 
7 Wi 


c 1 Chan. 
Rep. 279. 
2 Chan. Rep. 
42 

10 Rep. 57. 
Yelv. 98. 


1 Roll. Abr. 
261, 262. 


Sides, only changitls the Names, Cc. The S8ubiniflioni may be, 


with Covenants to perform the Award, if the Purties pleaſe, 9 
3. There muſt be Parties to the Submiſſion, and TWo at tlie 

leaſt, one of one Side and one of another Side, of Capacity to com- 

promiſe or to make mutual Promiſes, to ſobmit tothe Award: 

4. * Arbitrators are requiſite, ho are private Extraordinary 
Judges, choſen by the Parties, to give Judgtent between them) to 
end the Debate. Neither Natural or rrp Diſabilities do Hinder 
any one from being an Arbitrator. If they! are incompetent Judges, 
the Fault is in thoſe that chooſe them. They are call'd Arbitrutors, 
becauſe they have an Arbitrary Power, if their Judgment be accord- 
ing to the Submiſſion. If They obſerve the Submiſſion, and kee 
within their Juriſdiction, their Sentences art Definitive; from whi 
there lies no Appeal. They cane An their Power, for fo 
have but a bare Authority, - 

5. * Arbitrament is the Grithnes'be the Deere Gromamgnk kg 


. the Arbitrators, and publiſhed, when They have heard all Parties. 


But now as all Submiſſions are uſually by Bond conditionally, Sy 45 
the Award be made in Writing, and ready to be delivered to the 


1. Parties, or to ſuch of Dem as ſhall require the ſame, The Patties 
having ſo bound Themſelves, are obliged to take Notice of the 


Award at their Peril; * unleſs the Words of Submiſſion are, So 
that the Award be Delivered to each Party by ſuch a Fl For 
then it muſt be delivered to each Party accordingly. 

In making an Arbitrament or Award, Five Thipgs moſt be Ob- 
ſerved. 1. That it be according to the very Submiſfion, in reſpect 
of the Perſons and the Things ſubmitted.” For to award a Thing to 
be done By a Stranger, and ſometimes To a Stranger, who is not 


— Party to the Submiſſion, or to make an Award upon another Thing, 


that is not ſubmitted, is void. But where the Award is of ſeveral 
Things, Part within the Submiſſion, and Part out of it, it is voidable, 
for that which is out of the Submiſfion, and Good for the Reſidue. 
2. It ought to be Equal, and not on one Side only; for it muſt ap- 
point either Party, to give or do ſomething Beneficial or Advan- 


tageous. 3. The Performance of the Award muſt be Paſſible and 


Lawful. 4. There muſt be a Means by Law, to attain unto the 
Thing awarded. This is chiefly meant, where Submiſſion is with- 
out Bond, 5. It ought to be Certain and Final, and make an End 
of all Controverſies ſubmitted-; or if it is good only in Reference to 
Part of the Things ſubmitted, it muſt be Final as to that Part, or 
elſe it will be void. 

Theſe Things being Obſerved, an Award ſhall not be unravel'd 
in a Court of Equity, unleſs there was Corruption in the Arbi- 
trators. [See the 9 & 10 W. 3. 'chap. 15. infra.) If all Things 
are done Bond Fide, The Arbitrament ſhall be expounded accord - 
ing to the > Intent of the Arbitrators, if Agreeable to Law, and 
not Literally. 

An * Umpirage is where there is but One Arbitrator; and is 
uſually, when the Parties ſubmit themſelves to the Arbitrament or 


Award of certain Perſons, and if They cannot Agree, or are not 


Ready to deſiver their Award in Writing before fuch a Time, then 


to the Judgment of another as Umpire, This i is en the Effect of 
the Bond of Submiſſion, - 
| 4 | Note 


CHar. 3. Laws of England. My 


- — _ 


Note, That * Submiſſion to an Award by Bond may be counter- © 8 Rep. 82, 
manded by Deed. Such Authorities in their own Nature are Re- 
vocable; as a Letter of Attorney, &c. though made irrevocable by 
Expreſs Words, But then the Bond is forfeited, If it had been 
without Obligation, Fc. * one might Revoke and Forfeit no- 
ary - 
-» Where an Accord with Satisfaction * be 1 an Award d6 Rep. 44; 


_ be 1 


By the 9 & 10 W. 3 chap. 15. e Parties may agree, that 
their Submiflon to the Ard or Umpirage o . Perſon or Per- 
ſens, ſball be made a Rule of any of Hs 00 's Courts of Re- 
cord ; — may inſart ſuch their 4 in the Condition of 2 
Bond, &c. And 4 Rule of Court ſhall thereupon be made, that the 
Parties ſhall be concluded by ſuch Arbitrement or Umpirage. And 
in Caſe of Diſobedience thereto, the Party neglecting or * ol Hing. 
ſhall be ſubiject to all the Penalties, of contemning a Rule of Court, 
unleſs it appears on Oath, that ach Award was corruptiy and 
unduly procured. In which Cafe it ſhall be ſet afide by any Court 
of Law or Equity, Sc. 


Provided, That this Statute ſhall extend only to ſuch Matters, 
for which there is no other Remedy but 4 Perſonal Action, or by 
Suit in Equi o 


Where one of the Parties to an Award made on a Submiſſion in 
Court, purſuant to this Act, dies before the Money paid, no Sci. 
Fa. can iflue againſt his Heir or Executor, to inforce Payment : 
For the Award, though eſtabliſhed by the Court, is not in the Na- 
ture of a Judgment or Decree to be proſecuted ; but in the Nature 
of a Contempt, which dies with the Perſon, By all the Judges. 
Pr. in Chan. 223. 

If there 'be an Award to pay a Sum of Money, a Tender and 
Refuſal has been formerly held no Performance, without actual Pay- 
ment; as in the Caſe of Hunt and Craven: But it has been adjudged 
otherwiſe ſince. 2 Ld. Raym. 964, 965. 


_ — — —ͤ—ͤ— 


* Ex nuda ſubmiſſions non oritur actio. 8 Rep. 82. 


— 
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CHAP. IV. 


Of the. Proceedings in Suits or Civil Cauſes in our 
Courts, (viz.) of Actions (wherem of the ſeveral 
Sorts of Actions, as Actions of the Cale, Detinue, 
Covenant, Debt, Treſpaſs Vi et Armis, Ejectment, 
Quare Impedit, Waſte, Replevin) Writs, and of 
the ſeveral Sorts of Writs, and of the Arreſt, Out- 
lawry, Appearance and Bail, Of the Declaration, 
Pleas, Iſſues, Trial, (wherein of Jury, Challenges, 
Evidences, Verdict, &5c.) Judgment, Execution, 
and Lafily of Writs in the Nature of Appeals. 


O ſhew the Practice in Civil Cauſes, I ſhall only take a Ge- 
neral View of the Proceedings in the Court of Common 
Pleas ; becauſe the Common Pleas Court is of the largeſt Extent 
for Civil Actions. For tho' every Court at Weſtminſter. has ſome- 
times a particular Courſe of Proceedings, which is the Law of that 
Court, and of which the Judges ought to take Notice, tho' not of 
the Courſe of the inferior Courts; yet by giving an Account of the 
Common Pleas Court, You may have a General Account of the 
Proceedings of the Court of King's Bench and Exchequer, (though 
I ſhall take Notice by the Way of any conſiderable Differences 
amongſt Them) as alſo of the inferior Courts of Common Law, 
unleſs They are directed by particular Cuſtoms, DES. 
Where the Remedy is to be By Suit in the Court, The General 
Parts of the Suit may be Theſe, (viz.) The Action, Writ and Ar- 
reſt, Outlawry, Appearance and Bail, The Declaration, Pleading, 
Iſue, Trial, Judgment, Execution, and a Writ in the Nature of an 


Appeal. 
Of ARions. 1. An Action is a Right of Proſecuting in a Court of Juſtice, 
* rInſt.285.4. for that which is one's Due; or a Legal Demand of one's Right. 
1A An Action lies * Qui Timet in ſome Caſes before Moleſtation. 


brlInftiooa. A Petition muſt be made to the King in Chancery, in the Place 
« Stamf. of an Action; whereupon Proceſs ſhall go againſt a Grantee, to 
Finch 255, maintain One's Title. But whilſt perſonal Things, ſeized for the 
256. King, remain in the Officer's Hands; The Party that hath Right, 
2 Inſt. 1859, may Traverſe the Record, that entitles the King, and have his 

Goods again; or one may diſturb the Officer, from taking the Pro- 

fits, or ſue Him for the Goods. 

The Action continues till the Judgment is given. 

3 Actions are either * Falſe or Faint. Falſe, where the Words of 
Rp b. the Writ are falſe. Faint, where the Words of the Writ are True, 

yet there is no Cauſe or Title to recover by that Action. 

. 


* Actions, 


— . 
3 — 


* * A. 2 Is. Mr. 
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Actions are either Criminal or Civil. Criminal, as Appeals of * 1 Inſt. 284. 
Death, Felony or of Mayhem. Civil are either Real, Perſonal s 14 1 
or Mix d. en n . 

Real are thoſe, whereby the Demandant claims Title, to Have » Terms of 
a Freehold in any Lands or Tenements, Rents or Commons in Fee- the Law, v. 
ſimple, Fee-tail, or for Life. Every Action Real is either Poſeſſory, 1 _ 
i. e. Of his own Poſſeſſion or Seiſin, or Aunceſtrel, i. e. of the Seiſin ſonal, Actions 
or Poſſeſſion of his Anceſtors. 15 Mix'd. 
But Real Actions are much out of Uſe. - For in moſt Caſes at EY ph k 
this Day they are ſupplied by other Actions, which yield an eaſier 2 Inſt. 40. 
and quicker Method to try Titles; as Actions on the Caſe, Treſpaſs, 
Replevin, Ejectment, Sc. | ad. | 
Herſonal Actions ate Thoſe which the Plaintiff may have againſt 
the Defendant by Reaſon of any Debt or Contract for Goods and 
Chattels, * or for Damage done to his Goods, or to his Perſon. 
Mix d Actions are Thoſe which one may have, to recover the 
Thing demanded, and alſo Damages for the Wrong. 
le that brings an Action Real, is called the Demandant ; and e Loft, 127.b; 
He againſt whom it is brought, is called the Tenant, In Actions 
Perſonal and Mix'd, they are call'd Plaintiff and Defendant. 
There are ſeveral Sorts of Perſonal and Mix'd Actions. Therefore 
I ſhall ſhew, how they are Divided; and then, who are Incapable 
to Bring ſuch Actions, and Againſt whom may ſuch Actions be 
brought; where ſuch Actions muſt be laid; and within what Time 
They muſt be brought. ' | 
1. How Perſonal and Mix'd Actions are Divided. 
Per ſonal or Mix'd Actions, that are of Common Uſe and Practice, 
are Divided into Actions of Treſpaſs upon the Caſe, Detinue, Co- 
venant, Debt, Treſpaſs Vi & Armis, Ejectment, Quare Impedit, 
Waſte, Replevine 1 un fo 
Before I deſcribe theſe particular Actions, let me premiſe, That 
an Action of Account lies, againſt Thoſe that ought to render an Ac- 
count, and refuſe to give an Account. Auditors are appointed by 
the Court, to ſettle the Accounts in ſuch Actions. But Actions of 
Account are almoſt laid aſide. However none can be charg'd in Ac- 411 Rep. 89. 
count by the Common Law but as Guardian in Sccage, Bailiff or Re- of _ a, 
celver. TER: 5 
A Bailiff is a Servant who has the Adminiſtration of Lands, Ka 
Goods and Chattels, for the Owner's Benefit, and he is chargeable 
in Account, for the Profits he has raiſed, or reaſonably might have 
raiſed, his Expences deducted, A Receiver is he that receives Mo- 
ney to another's Uſe, to render an Account without Allowance of 
Expences. For this Cauſe a Bailiff ſhall not be charged as Re- 
ceiver, for then he would loſe his Expences and Charges. In an 
Account againſt a Receiver, The Plaintiff muſt declare by whoſe 
Hands the Defendant received the Money; which He ſhall not do 
in Caſe of a Bailiff, But in Favour of Merchants, and for Advance- 
ment of Trade, if they jointly occupy their Stocks, one of them 
7D naming 


* 


—_ = — — 


* Actio perſonalis moritur cum perſona, 4 Inſt. 3 15. 
Pœnd ex delicto defuncti heres teneri non debet, 2 Inſt, 198, 442. 
In reſtitutionem, non in pœnam heres ſuccedit, 2 Inſt. 198. 


In heredes non ſolent tranfire aftiones, que pœnales ex maleficio ſunt. 2 Inſt, 442. 
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naming himſelf Merchant, ſhall have Account againſt the other, 
naming him Merchant, and ſhall charge him as Receiver; who 
ſhall have Allowance of his Expenſes, and ſhall Account for the 
Profits he received, and might reaſonably receive. This is by the 
Law of Merchants. [See the 21 Fac. 1. chap. 16. Of Guardians, 
Book 1. chap. 6. and 1 Danv. Abr. Tit. Accoumit. 


By the 3 & 4 Ann. chap. 16. Actions of Account may be brought - 
againſt the Executors and Adminiſtrators of every Guardian, Bai- 
liff, and Receiver, and by one Foint-Tenant and Tenant in Common, 
His Executors and Adminiſtrators, againſt the other, as a Bailiff, 
for Receiving more than his Share, and againſt their Executors and 
Adminiſtrators. And Auditors ſhall examine the Parties upon Oath, 
&c. | - 1 11. J 


* Terms of 1. * An Aion of Treſpaſs on the Caſe is a General and Perſonal 
the Law, v. Action, brought againſt One for Wrong done without Force, but 
mae [not] againſt the Peace, And it is call'd an Action of the Caſe, be- 

cauſe the whole Caſe is laid in the [Writ and] Declaration. 

It lies For Words and For Deeds. h 
Finch, 1. For * Words ſpoken To or concerning another, whereby one 
> P-155- is Defamed and Damnified. All ſcandalous Words are Actionable, 
1 which may affect one's Life, Limb, or Member, Liberty, Office, or 
1 Danv. Abr. Place of Truſt, Trade, Preferment ; or Words which charge one 
— with a Foul and Infectious Diſeaſe, whereby he ought to keep 
from the Society of Men, or Diſparage One's Title to his Eſtate, 
or where the Words tend to One's Diſinheriſon, as by calling one 
Baſtard, that is an Heir to Land, or where they tend to One's Par- 
ticular Damage, and One is actually Damaged thereby. All are 
Actionable, whether ſpoken by way of Affirmation, Hearſay, Ad- 
jectively (Q.) Directly, Obliquely, Interrogatively, if the Words 
imply an Affirmation, in Earneſt, or ſeemingly in Jeſt, in Engl/:/h, 
or any other Language, if the Words are underſtood, &c. Words 
ſpoken Adjectively if They imply an Act done, as F. S. is a Cor- 
rupt Judge, &c, are Actionable; not if they ſignify an Inclination 

only, as J. S. is a Thieviſh Man, &e, | 

But Note, That where the Slander doth concern One's Life, Liber- 
ty, Member (as Loſs of Ears, &c.) or Corpotal Puniſhment, Office, 
Truſt, Trade, or impute a Foul Diſeaſe, that might cauſe a Separa- 
tion from the Society of Mankind, The Plaintiff need not aver any 
particular Damage, as he muſt in other Caſes. Thoſe Scandals 
which concern Matters merely Spiritual, and without any Tempo- 
ral Damage Enſuing, as to call one Adulterer, Fornicator, Here- 
tick, Schiſmatick, Dilapidator, &c, are determinable in the Eccle- 
ſiaſtical Court. Yet by the Cuſtom of London an Action of the Caſe 
lies for calling a Woman Whore, becauſe by Cuſtom She might be 
Carted, if the Words were true. But the Action is maintainable in 
the 


Se. n th. 


Verba accipienda ſunt in mitiore ſenſu. 4 Rep. 13, 17, 20, 25, _ 
Benignior ſententia in verbis generalibus, ſeu dubiis, eft preferenda. 4 Rep, 15. 
Senſus verborum ex cauſa dicendi accipiendus et. 4 Rep. 13, 14. 

Sermo relatus ad perſonam intelligi debet de conditione perſona, 4 Rep, 16. 
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the Courts of London only. Words of Paſſion are not Actionable; 
as You have Forſworn Your [elf [See Of Prrjury, Book 3. chap. z.] 
You are a Villain, Rogne, Varlet, Knave, &c. Biit If One calls an 
Attorney, Cc. Knave, the Words are Actionable; if ſpoken with 
Relation to his Profeſſion, whereby He gets his Living. To charge 
One with an Intention to kill; Sc. is not Actionable; as the Pur- 
ſe and Intent without Act is not Puniſhable. 

[For the Action De Scandalis Magnatum, See Of the Nobility, 
Book 1. chap. 4. For Defamation by Deed, See of Libels, Book 3. 
chap. 3. and For Authorities in all the Caſes abovementioned, 
1 Danv. Abr. p. 80, to p. 172] _ N 

* It is to be further Obſerved, That the Declaration muſt ſet * , Rep. 17, 
forth in Certainty, the Perſon who is ſcandalized ; for if the Perſon 20. 
is uncertain, no Action lieth ; and an Hnuendo cannot make that 
certain, which was uncertain before. So it muſt ſet forth the very 
Words that are actionable; for if the Witneſs varies but a little from 
them, The Cauſe is loſt, Therefore it is beſt to charge the Defen- 
dant with ſpeaking the Words ſeveral Ways at ſeveral Times, that 
you may with more Certainty hit upon the very Words, or the Sub- 
ſtance thereof, For it is not Here to be allow'd, as it is in the Ec- 
cleſiaſtical Court, to lay the Words, and ſay, * or the lite, or to * 2 Roll. Abr. 
the like Effect. An Innuendo cannot alter the Words, or Add to 39% 
Them, to make them actionable. The Scandal muſt be apparent As * 
by the Words Themſelves. bo 

2, For Deeds, As for an Aſumpfit, Nuſance, Deceit, Trover, 
and Conver/ion, and upon Statutes, 

1. Upon an Afumpfit, © which is a Voluntary Promiſe, made by : Terms of 
Word, or ſuppoſed to be made by Word, whereby One upon Valu- Law, v. 
able Confideration Aſſumeth, or Undertaketh, to Perform or Pay — 
ſomething to another. Therefore,. 

An Aſſumpfit is either Expreſs by Direct Agreement by Word, 
or Note in Writing without Seal (for that is all one in Law) or In- 
plied by the Law. | 8 

Expreſi, as For not making a Good Eſtate of Land ſold Accord- 
ing to Promiſe; Not paying Money upon a Bargain and Sale accord- 
ing to Promiſe; For not Delivering Goods upon Promiſe upon No- 
tice or Demand. This Expreſs Afumpſit may Relate to one's Real 
or Perſonal Eſtate, or to One's Perſon. Where an Indebitatus A. 
ſumpſit is brought for Goods Sold and Deliver'd there you muſt 
prove a Price Agreed on, otherwiſe the Action will not lie. 

Implied ; Thus an Action of the Caſe will lie on an Implied 4/- 
ſumpfit for a Quantum meruit for One's Labour, as where I employ 
any Perſon, to work for me, carry Goods, Sc. Where a Quantum 
meruit is laid, you need not prove any. Price agreed on; but only 
Delivery of the Goods, and the Value of them at the Time of the 
Delivery. So that in an Action for Goods fold, or Work done, It is 
the Beſt Way to lay a Quantum Meruit with an Indebitatus Aſumpſit. 

For if you fail in the Proof of an Expreſs Price agreed, you will 
recover the Value. So an Action on the Caſe will lie on an Im- 
plied Aſumpfit for a Quantum Valebat, where the Law obliges 
an Inn-keeper, &c. to furniſh another with Meat, Drink, &c. or 
where a Tradeſman Delivers Goods at no certain Price : Alſo it will 
lie, for Receiving Money to my Uſe, as Bailiff or Receiver, or Both 


S 
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_ s Bailiff and RE” which. ſupplies. the Place 7 an Action of 
Account; Upon an. Infomul Computaſſet for Money due upon Ac- 
count ſtated, ſuppoſing that the Parties have come to an Account ; 

| | Upon a Bill of Exchange by Cuſtom ; for if a Merchant to whom 

| 'Tr is Directed 15 the Bill, it is an land Hl af in Law. ; the 


] ' - 1 


Phet of Inland Bill 185 en. And ſee Book 2. "chap, 3. of 

an Aſignment.] In all Theſe Caſes It is implied by the Law, that 

| one Agreed to pay, though He made no Expreſs Promiſe to do it. 

And as ſuch Actions on the Caſe upon an implied 4ſumpft may 

| : be brought againſt the Parties P ſo they will lie For or 
againſt Executors' or Adminiſtrators upon the Contracts of the Te- 

ſtators; And theſe Implied Promiſes may alſo Relate to one's Real 

8 = or Perſonal Eſtate, or to One's Perſon. 

; © 1 Ventr. There may be alſo an Action of the Caſe upon : a * Non * * 

ö 72, 333, 369. fl. rs when the Law obliged to agree or Act; as 

againſt a Victualler for Refuſing to entertain Gueſts. 

The Statute of the 29 Car. 2. chap. 3. Concerning Agreements 
to Perform to Pay, muſt always be Remembred. I have before 
mention'd ſome Parts of it ; but it 1s necellary to Remind you __ 
as to ſome Particulars. 


* — 


Rey”, 


By the 29 Car. 2. chap. 3. [An Act for Provention of Frauds and 
Perjuries] No Action ſhall be brought to charge an Executor or Ad- 
miniſtrator On a Special Promiſe. to anſwer Damages out of his 

con Eſtate, or to charge the Defendant upon any Promiſe, to An- 
foer for the Debt or Miſcarriage of Another; or to charge any one 
upon an Agreement in Conſideration f Marriage; or on any Con- 
tract or Sale of Lands, &c. or any Intereſt concerning the ſame; or 
upon Any Agreement, that is not to be performed within a Year 
after the making thereof ; unleſs the Agreement upon which ſuch Ac- 
tion ſhall be brought, or ſome Memorandum or Note thereof, ſhall 
be in Writing, figned by the Party to be charged therewith, or ſome 
other Perſon Authorized by him. 

No Contract for the Sale of any Goh of 101. Value ſhall be 
good, Except the Buyer ſhall Accept Part of the Goods: ſo ſold, and 
actually Receive the ſame, or give ſomething in Earneſt, to Bind 
the Bargain, or in Part of Payment, or except ſome Memorandum 
or Note in Writing be made, ſigned by the Parties to be charged by 
fuch Contract, or their Agents. , [See how Eftates in Goods and 
Chattels Perſonal play be Acquired By Sale, Book 2. chap. 6.] 


b 3 Lev. 363, A Promiſe to pay, if another does not, being made at the ſame 
204 1 that the Bargain was made, is not a collateral Promiſe for 
1 Debt of Antther ; but the Promiſe of both Parties makes one 
Original and Entire Contract upon the Sale, &c. and Both are charge- 

be 1 Salk. 27 „28. 1 Pure, If a Promiſe by another to pay 

orbearante of Suit 'till ſuch a Time, is not a ſufficient Confi- 


- — ——̃ nals ²˙ See,» - ta td a 


5 to create a new Contract, and to bring it out of the Sta- 
| tute? [See the 9 This 93 94]. 
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11 is hid that” the Clabſe Sricerning Agrevmtuts" on Online. «3 Les, . 
e of © Marriage extends to à Promiſe to Marry, as well As 80 Pro- r 
miſes for Payment of Money upon Matriage. 

"Tntereft concerning the Jame * includes an Agreegiett' to Af. b ved 


dem Term in Being, as well as ofle created de Nm... 3567, 362. 
By the Clauſe Except ſome Memorandum or Note, in Writing ©: e 2 Vet. | 
be müde, &c. a Promiſe by Letter iv ſbfficieut. 140 


Note, That in Declarations upon many Aus ts, It it hecelſhry 8 15 
to ſhew a Notice, or a Requęſt, and Demand. dee Of Demand 4 
Rent, Book 2. >. 2. Of Obligations, Bob 2. ch. 3 OT D 

3. This Action of che Cale lies for Ni nec, Which'is when chem. 

any Thing is Done or Omitted by a Man ypvn bis Own Ground, Na 7. 
or elſewhete, to the Abnoyance and Untaw uy Hurt of another. It 
lies only for a Special Annoyance to ſome particular Perſon, not for 
a Common Nuſance. Thus an Action of the Caſe may be for a F. N. B. r76, 
C_ fot Diverting, Stopping or 7 . the Plaintiff's Wa- 1 1 87. 

For diverting Water from the Plainti Mill; for tirning"a 101. 

— upon the Plaintiff's Houſe, Meadow, Sc. For Entlo- f ok. 54, 58: 
ſing and eating up the Common; For Stopping up a Way leading 2 Inf. ag 
from the Plaintiff's Houſe to His Land; For Suffering the next Houſe 496. 
to Decay to the Damage of my Houſe ; For building upoh a New gg = wal 
Foundation, and Stopping up Antient Lights, or Hmndaidg One to 1 Dany. Abr. 
Enjoy the wholeſome Air ; For ſetting up or making 4 Hogſtie, 174 
Houſe of Office, Lime-pit, Brew-houſe, Dy-houſe, Tan. houſe. 
Chimney, Chandler's or Butcher's Shop, Ge. uſing it ſo near my 

Houſe, that the Smell thereof doth annoy me, or Hurt my Graſs of 

Trees; By Laying Carrion near my Houſe, c. Bat if one ſets up 

a Brew-houſe, or keeps a Chandler's or Butcher's Shop near me, and 

lays Stinking Heaps at His Door; though this be Offenſive to me, 
I cannot Have this Action, * unleſs the Annoyance is very Great * 5 Rep. 7%; 
and very Offenſive to me, becauſe it is a Publick Nuſance. ng OP. 

If a Schoolmaſter keeps a School ſo near, the Study of a Lawyer : os, 2 

y Profeſſion, to his Diſturbance, an Action will not lie. 

Tho' One hath a Right to Air and Light in his Dwelling; Vet 
for Hindring One's Proſpecs, No Action ſieth. For a Proforet is 
only for Delight, not of Neceſſity. _ 

If Two have Lands adjoining, and one of them builds a Houſe # 1 C. 318. 
on his own Land, and makes Windows and Lights looking into the 9 Rep. 55: 
Other's Land, The other may lay or erect any Thing upon his own 
Land, and Stop then. 
1B Tho! one cannot have ah Aktion of the Cafe for a Common > - Rep. 73. 
Nuſance, becauſe it may be preſented in the Turn or Leet; yet where 9 AH 6 
the Inhabitants of a Town had by Cuſtom a Watering Place for their 3 * 
Cattle, which was ſtopped by another, any Inhabitant may Have an 
Action of the Caſe againſt Him, for otherwiſe they would be with- 

out Remedy ; becauſe ſuch a Nuſance is not Common to all the 
King s People and Preſentable in the Turn or Leet, or to be Re- 
dreſſed by Preſentment or Indictment in the Quarter- Seſſions. 

Upon Special Damage by a Foundrous Way, An Action lies Vaugh. 340. 
againſt a Corporation or Private Perfon, that is bound to Repair it; 
but if a Townſhip not * is bound to Repair it, The Party, 


as to his Special mage, fl erns to be without Remedy. 
7E # | 
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I Roll. Abr. = 95 digs f Ditch in the Highway, into which my Seryant 
, 1 loſe his Service for:a long 
173. Time; I ſhall have an \Ction of the Caſe againſt him for this Loſs 
of Service. So for Digging a Pit, by Reaſon whereof J. S. (for 


.*_ whoſe Life 1 held Lands) was Drowned, See of Nuſances; Book 


1 LY : 3. ; 5 315 * p? * Ku „NN (4 92. 9 if \ \ * 4 8-17 355 "2 $ 3 ; 
vr. N. B. 93 3. For * Deceit of one to another to his Damage; There muſk 
96, 97. be both Deceit and Damage. T5 | 


Rep. 18. SALES WAR PIUS ‚ mme 
4 25 9  Deceit is either Judicial or Extrajudicial. Judicial, where ſome- 
Finch, thing About Suits at Law is done, not d ne, or done amiſs, &c. as 


Book 5. ch. 2. when, an Officer of the Court uſes Deceit in his Office. Thus the 
1 Roll. Abr. Sheriff, Sc. is liable to an Action of the Caſe for Deceit; if he does 
90, &. not Execute the King's Proceſs; or makes a falſe Return of it. Thus 
a Counſellor or Attorney are. liable, that betray my Cauſe, Or if they 
do. not attend at the Trial by which my. Cauſe miſcarries, &c; 
Thus one is anſwerable, that Perſonates me in Court to my Damage. 
Extrajudicial; where one Counterfeits Letters in my Name, and 
receives my Money; or Cheats me with Falſe Cards and Dice; or 
ſells to me by Falſe Weights and Meaſures; or knowingly ſells to 
me Unwholeſome Victuals, Wine, Drugs, &c. to my Hurt and Da- 
mage; or ſells me Goods that are none of his own; Affirming them 
do de his own; or where a Taylor cuts my Clothes ſo Scanty, that 
they will not be for my Uſe, or where a Smith pricks my Horſe, or a 
Surgeon unſkilfully Sets one of my Bones that where Broken, &c. It 
lies alſo againſt all uy eu nl for any Frauds or Deceits. to my Da- 
mage; againſt all Perſons upon Expre/s Warranties or Warranties in 
e Finch 189. Law, Cc. © But obſerve in the Caſe of a Warranty upon Sale 
2 Cro. 4, 386, (which is the moſt uſual Deceit) That the Warranty muſt be Par- 
_ Abr. cel of the Contract; for if it is After the Contract at another Place 
97. (tho' an After- Warranty by Deed may amount to a Covenant) It is 
a Void Warranty and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to Things in Being at the Time, not to 
Things to come; for a Warranty, that the Horſe which you Buy of 
me, ſhall carry you Thirty Miles a Day, is a Void Warranty. One 
may not Warrant, that a Man ſhall live a Year, that a Ship ſhall re- 
turn from ſuch a Place, That a Horſe ſhall continue ſound for a Year, 
&c. Neither will a Warranty be good, of Things which I may plainly 
Diſcern to be otherwiſe; as that the Horſe is not Lame or Blind, 
when he is apparently Lame or Blind ; that Cloths of a Murry Co- 
lour are Blue, Sc. unleſs the Buyer is Blind. But where a Horſe is 
Warranted to be Sound Wind and Limb, and he is Broken-Winded, 
or hath other Secret Diſeaſe, or where Cloths are Warranted to be 
of ſuch a Length, and are not; There an Action of the Caſe for De- 
ceit lieth : For theſe Things cannot be certainly known by Sight 

of Unſkilful Perſons, 1 
22 Cro. 4. Every one will Affirm, that his Wares are good, that the Horſe, 
which he ſells, is Sound, yet if he does not Warrant them to be ſo, 

tho' It was Falſe, no Action lies. 

4̃᷑. An Action of Treſpaſs upon the Caſe may be for Trover and 
Terms of Converſion, which lies againſt any Perſon, that hath gotten into 
the Law, v. his Poſſeſſion any of the Plaintiff's Goods, and doth refuſe to Deli- 
Trove. ver them upon Demand. It is a ſpecial Action of the Caſe, brought 
to Recover Damages to the Value of the Goods. For you Recover 
| not 


LAS. w ILL 4 


Cre. Laut of England. 567 
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not the Thing Detained, as you. poſſibly may in an Action of Detinue; 
Trover is a French Word, and Signifies To Find; So that in this 
Action the Plaintiff ſurmiſeth, that he L ſuch and ſuch Goods, 
and that the Defendant hath Found them, and Converted Them to 
his, own Uſe at ſuch a Place. The loſing is but a meer Suggeſtion, 
and not Material. For if the Plaintiff Delivered the Goods to the 
Defendant ;.,or if the Defendant takes the Goods in his Preſence, _.. 
Sc. this Action lies againſt him, if there is a Conver/ion, For that *1 Dany, Abr. 
is the Point of the Action, and muſt be particularly alledged. If a 2 22, 23. 
Man finds Goods, He may take Poſſeſſion of them, and no Action 
lies; but He ought; not to abuſe them, or Uſe. them; for therein lies 
the Offenſe. - It may be brought againſt the Firſt Finder, or againſt 
any other, that hath the Goods by Sale, &c. But it muſt be ob- 
ſerved, 1. That the Plaintiff in this Action muſt prove a Right or 
Property in the Goods, or at leaſt a lawful Poſſeſſion or ſpecial Pro- 
perty for ſome Time, as in the Caſe of a Carrier, Sc. 2. A Poſ- 

ſeſſion in the Defendant. 3. A Demand and Refuſal to Deliver | 
them {or. other Evidence of a Converſion].  * This Refuſal or De- » 15 Rep. 56, 
nial is allowed to be Good Evidence to the Jury, that he Convert- 57, 491 
ed the ſame; till it appears to the contrary. _ ._ 2x 34 " _ 
It may be brought by any one in, his own Right, or by an Execu- 
tor or Adminiſtrator, for Goods which came to the Defendant's Poſ- 
ſeſſion after the Death of the Teſtator or Inteſtate. | | | 

This Action lies for Money out of a Bag (2z.) as well as in <: Dany, Abr. 
the Bag, becauſe the Thing itſelf is not to be Recovered, but Da- 2 21. 
mages to the Value aforeſaid; for Money depoſited in a Third Per- 
ſon's. Hand upon a Wager; For Any Dive Goods, as Horſes, Oxen, 
Sheep, Hens, Deer and Hawks reclaimed; a Maſtiff, Hound, Grey- 
hound, Spaniel, Tumbler, as well as for Things Inanimatr; as Beds, 
Jewels, Rings, Plate, Carts, Timber, and Trees cut down, a Ship 
and its Tackle, a Bond and other Writings, Sc. It will not lie for 
Creatures Fere Nature, nor Any Part of a Freehold, as for Lead 
upon a Houſe, Doors or Windows fixed; But if They are Removed 
and Converted; It will lie. | | | 

The Plea on the Defendant's Part is uſually the General Iſſue, 
Not Guilty, and., the ſpecial Matter may be given in Evidence, to 
prove the Plaintiff has no Cauſe of Action, or which entitles the De- 
fendant to the Thing in Controverſy. It is ſaid, That there is no 
Plea in Trover but a. Releaſe or not Guilty, If the Defendant 
pleads a Special Plea, He muſt either Confeſs and avoid the Title 
of the Plaintiff, or elſe Traverſe or Deny it. I 
g. Actions of the Caſe may be upon Statutes, Theſe are either 

4 Private or Popular. 1. Private, when an Action is given by a 4 Terms of 
Statute to the King and to the Party Grieved only; as for a Robbe- 3 
ry upon the 13 Ed. 1. and the 27 Elig. For Fraudulent Conveyance the _—_ 
on the 13 Eliz. chap. 5. 27 Eliz. chap: 4. For Perjury on the 
5 Eliz. chap. q, Fc. where the King only joins for Honour and Con- 
formity, the Party Grieved Having all the Damages. Or to the 
Party Grieved only upon a Penal Statute, as upon the Statute of 
Glouceſter, or 5 & 6 Ed. 1. chap. 5. For Waſte, &c. And here if 
the Action is Given to the Party Grieved, The King cannot diſcharge 
the ſame, nor proceed in it after the Death of the Party. 2. Popular, 


where an Action is Given upon a Statute to the King, or to Any one 
1 that 
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that will ſue for the King and Himſelf, by Action or Information, 
according as the Statute directs; as upon the 38 Ed. 3. cb. 12. where 
a Juror takes Money, to give his Verdict; the 3 H. 8. rbap. 11. For 
Practiſing Phyſick without Licence, &c; In which Statutes the King 
is to haye one Moiety of the Forfeiture; and any Informer (without 
Limiting it to the Party Grieved) the other Moiety. When any 
* Crompt. One hath begun to ſue in this Action, 'no/bther can purſue it. 17 
8 3% the King commences his Suit before the Informer; The King ſhall 
an * have the whole Forfeiture; and he may, before the Informer be- 
3Inft. 154. gins his Suit, releaſe the Penalty to the Offender; and Bar all others 
194-195-235. for Ever; unleſs It be Provided to the contrary by the Act. But if, 
after a Popular Action, Cc. is brought by the Informer, the King's 
Attorney will enter Ulterius non vult Profequi, Gc. the Informet 
may proſecute for his Part. For by bringing his Action, he hath 
made the Popular Action his Private Action, which the King, or any 
other, cannot Releaſe, as to his Intereſt ; and the Condemnation or 
the Acquittal of the Party at his Suit is a Bar againſt the King and 
all others. If the Informer Qi tam pro Domino Rege 'quam pro 
ſeipſo dieth Depending the Action or Information, The King's Attor- 
ney may proſecute the Suit for the King. For the Information of 
the Party ſhall ſerve the King after his Death; © 


* 


RUL Es Concerning Penal Statutes; 


> 2 Inft. 118, HEN any Thing is Generally prohibited by a Statute, Tho 
131, 163. Y V the Statute doth not Give an Action, yet the Party Grieved 
10 may have an Action, and the Offender for his Contempt of the Law, 
may be Fined and Impriſoned at the King's Suit. 
e 2 Inſt. gs, Every Statute made againſt an Injury © gives a Remedy by Action, 
74, 118. Expreſly or Implicitely. 5 
4 1 Inſt. 159, Where a Statute giveth a Forfeiture (without ſaying To 
K — ag Whom) againſt a Wrong-doer, as upon the 2 Ed. 6. chap. 13. For 
+7. + not ſetting out Predial Tithes, He that is Grieved ſhall have the Ac- 
* 11Rep.60. tion and Forfeiture; not the King. But where no Particular Per- 
ſon is Grieved, and the Forfeiture is given Generally, The King 
ſhall have it. x 
' 7 Rep. 37. The Proſecution and Execution of any Penal Statute cannot be 
transferred to any Subject; nor can the Forfeiture be Transferred to 
any other before it is Recovered, or veſted in the King, by Due 
Courſe of Law. | 
£1 Toft. 58. b. He that 5 Reciteth a Statute in Pleading is not bound to Recite 
4 _ 1. the very Words, ſo long as he keeps to the Subſtance, And yet the 
ha at: ſafeſt Way is to Recite the very Words. 
> 2 Inft 458, Where Degrees of Puniſhment are inflicted by a Statute for the 
479- Firſt, Second or Third Offence, there muſt be ſeveral Convictions 
P. C. 8s. and Judgments, | 


| 2 Penal. 
4 1 l ph = 


„ Quod non apparet, non off, 2 Inſt. 479. | 
— apparenti bas, et non exiftentibus, eadem ęſt ratio, 4 Rep. 47. 


= 
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CHAP. 4. 


' Laws of England. 5 969 


* Penal Statutes ſhall not be extended by Equity: The Words « Plowd. 26. 


may be conſtrued beneficially, according to the Intent of the Legiſ- 
lators; but Things out of the Words ſhall not be taken by Equity. 


By the 4 H. 7. chap. 20. Recovery (Otherwiſe than by Verdict) 
in an Action Popular By Colluſion ſhall be no Bar in an Action 
ſued for the ſame Thing Bona Fide. een 
By tbe 29 Eliz. chap. 5. in fine. F any ſhall be ſued in a Penal 
La in the King's Bench, Common Pleas or Exchequer, He may 
Appear by Attorney without Bail, if ſuch Perſon is Bailable by 


Is ee the 18 Eliz. chap. 5. and the 31 Eliz. chap. 5. 21 Fac. 1. 
chap. 4. Where Popular Actions are to be laid; and the 21 Fac. 1. 
:chap. 3. with 3 Inſt. 186, 191. which Expounds both the Statutes 
of the 21 Fac. 1. Alſo ſee In what Time Actions muſt be brought 
infra ; and Of Informations, chap. 5. poſt.] 

The Statutes of TFeofaz/s, or the Statutes that do Remedy Over- 
ſights in Pleading, Extend not to Penal Proſecutions, 

There are General Actions of the Caſe in many other Inſtances, as 
for Reſcue! of a Priſoner taken upon Mean Proceſs or Execution; 
Reſcue upon a Diſtreſs, Sc. Entring Liberties or Franchiſes, and 
Arreſting upon the Warrant of Sheriff of the County, or for other 
Diſturbances of the Liberty; for Negligence in keeping Fire, where- 
by my Neighbour's Houſe is burn'd ;. For keeping a Dog knowingly 
accuſtom'd to Bite Paſſengers, or to kill Sheep, where one is Hurt, 
or His Sheep kill'd; for a Conſpiracy To Indict one Falſly and Mali- 
ciouſly; Againſt a Carrier for Loſing One's Goods; Againſt an Inn- 
keeper for the Goods of his Gueſt, Stolen in his Houſe, &c. Action 
of the Caſe may be for Not Doing, Miſdoing, or for Doing that 
which ſhould not be done; or in other Words for Non-feazance, 
Miſ-feazance and Male-feazance.” It is impoſſible, to Reduce all 
of them under particular Heads ; for they are almoſt Infinite, daily 
encreaſing, and Continually Receiving New Forms. [See 1 Roll. 
Ar. and 1 Danv. Abr. Of Actions of the Caſe.] 

Note, That Qyod Permittat, Aſſiſes for Commons, Ways, Se. 
Aſſiſes of Nuſances and Sea ad Molendinum, are now turned into 
Actions of Treſpaſs and of the Caſe, [See Of an Action of Debt 


infra.] 


2. An Action of * Detinue (from Detineo to Detain) lieth, where *F.N.B. 138. 


One comes by the Goods of another, either by Delivery or Finding. 


1 Inſt. 286. b. 
2 Danv. Abr. 


It muſt be laid ſo certain, as the Thing Detained may be Known and 510, 511. 


Recovered, For in this Action the Plaintiff ſhall Recover the Thing 
Detained. But if one cannot Recover the Thing itſelf, He ſhall 
Recover Damages for the Thing, and alſo for the Detainer. It lies 


not for Money out of a Bag, or Corn out of a Sack, [Nu.] Sc. for © Dy. 24, 25. 


here the Money or Corn cannot be known from other Money or 

Corn. In that Caſe the Party muſt have an Action of the Caſe, &c. 
One may have an Action of Detinue for Charters, which concern 
the Inheritance of his Land, if he knows the Certainty of Them. 
For Detinue ought to be always of a Thing in Certain, of Goods 
Valuable, wherein one hath Property or a Right; And it muſt be 
once in the Poſſeſſion of the Defendant. This Poſſeſſion muſt not be 
7 F altered 
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1 Inſt. N ſerved. If Goods are Delivered to a Man to be /af2ly.'he 


12 3 fm Act of Low, as Seizure; Ge. Metal ahe Defendant 
have a Right or Property in them by Diſtreſs, Sc. Detinet | is a Ne- 
ceſſary Word in the Writ. | 53/ aro 

The Bailment (From Bailler, To Deliver) or Delivery of Goods 
or Writings may be Simple, as to keep for my Uſe; or Conditional, 
as to be Redelivered, when Money is paid, Cc. He that Deliveis 
the Goods is termed the Bailor, He to whom they are Delivered 
the Bailee. Upon Bailment or Delivery theſe — are tobe Ob- 

p, oro 


a. . 8 +, be kept (which i is all one in Law) and after Theſe Goods be ſtolen 
© 4 © from him ; This {hall not Excuſe him, becauſe he undertook to 
r Roll. Abr. keep them ſafely; (Qy@re) But he ſhall be excuſed i in this Caſe, if 


333. He undertook to keep them ds he would his own. If Goods ks 


1 Vent. 238. 


Delivered to one as a Pledge, and they are Stolen from Him, This 
Action lieth not againſt him becauſe he hath a Property in Them; 
and therefore ought to keep them no otherwiſe th. his own, But 
if He that Pledged them, tendered the Money, before the Stealing, 

and the other refuſed to Deliver them, He ſhall be charged. If A. 
leaveth a Cheſt locked with B. to be kept, and taketh the Key with 
Him, and does not tell B. what is in the Cheſt, and: the Cheſt toge- 
ther with the Goods are Stolen, B. thall not be charged therewith ; 

becauſe A. did not Truſt B. with them. And that which hath been 
ſaid before of Stealing, is to be underſtood of all other like inevita- 


1 Ld Raym. ble Accidents. Therefore it is neceſſary for One that receives Goods 
655.1 to be kept, to promiſe only, to keep them as his on; or to keep 


them at the Peril of the Owner. The Caſe of 41 Cartier, Ferry- 
man, Common Inn-keeper, is Different; for they have their Hire, 
and thereby implicitly undertake the ſafe Delivery of the Goods en- 
truſted with them; and therefore they ſhall anſwer the Value of 
them, if they are Stolen from them. A Common Carrier, Hoyman 
or Maſter of a Ship, who have their Hire or Reward, are charge- 
able for the Goods intruſted to them againſt all Events, but Acts of 
God and Enemies of the King, though the force be never ſo great; 
as if an irreſiſtible Multitude of People ſhould rob him. For elſe 
theſe Carriers might undo them who deal with them, by clandeſtine- 
ly combining with Thieves, &c. 2 Ld. Raym. 918. If a Man deli- 
vers a Box to a Carrier, in which there is a great Sum of Money 
and the Carrier aſks the Owner, what was in it; He tells him, T hat 
it was filled with Silks, &c. upon which the Carrier takes it, and 
was robb' d; Adjudged liable to pay for the Whole. A ſpecial Ac- 
ceptance 3 have excuſed Him. But though a Factor hath Wa- 

ges and Salary, yet if he is Robb'd, He ſhall be allow'd to Diſcount 
for it; for his Duty is to Merchandize as a Servant, in the beſt Man- 
ner He can, and a Servant is Bound to obey his Maſter. [See Book 3. 
chap. 1. Of Grand Larceny; and Dr. & Stud. Dial. 2. chap. 38.] 
N. B. It is ſaid that a Pawn is not redeemable after the Death of 
the Pawnor, 1 Ld. Raym. 43 3. qu. rationem. 


210 Rep. 37: Actions of Detinue are not ſo frequently brought as s formerly. 


Actions on the Caſe in Trover and Converſion are come into their 
Place, where the Converſion changes the Detinue to an Action of 
the Caſe. So that the Tedious Proceedings as to Garniſhment, 'and 
TOY are now out of Uſe, Beſides 1 in Detinue = Defendant 
may 


CHAP. . Laws of England. 571 


may * Mage his Law,, but he cannot in Tover. [See Of Hager int. 286. b. 
of Law, Tit. Trial, Pol.] T 18 ee e BYS+ Bo 

* : 3- An Aclion of Covenant ariſes, where an Agreement is made * Terms of 
by Deed or Writing Scal'd, between Two Perſons at the leaſt, each n 


to perform. certain Coyenants on His Part. In this Caſe, He that is F. N. B. 1458 
aggrieved, may have this Action. | 


„ * . 


An Action of Covenant is maintainable only upon a Deed, In- 
dented or Poll; except It is otherwiſe by Cuſtom, as in London. It 
there is only a Hand to, the Writing without Seal, Covenant lieth 
not, but Caſe upon Agreement. | 

[See what Action of Covenant lies for an Aſſignee, 2 Inſt. 215. a. 
& 6b. 5 Rep. 17, 18. 1 Saund. 238, 239, 240, 241. 2 Danv, Abr. 
235, 236, Cc. See allo the 32 H. 8. chap. 34.] : 
In this Action the Plaintiff Recovers Damages for the Breach of 
the Covenant, beſides Colts; and if the Defendant breaks the Cove- 
| nant again, © a New Action lieth, [See the 8 & g . z. chap. 14.*1 Cro. 3; 
and of Covenant, Book 2. chap. 3z.] Tho' there is a Bond to Per- 
form Covenants, Damages only are to be Recovered by the Statutes 
before and hereafter to be mention'd, not the Penalty. 


By 8 & 9 W. 3. chap. 10. In All Actions in Courts of Record 
upon any Bond or Penal Bill for Non- Performance of Covenants, 
The Plaintiff may Aſſign as many Breaches as he ſhall think fit, 
and the Tury at the Trial ſhall Aſſeſs Damages for ſuch Breaches : 
fo Aſſign'd, as the Plaintiff ſhall prove broken, &c. 

If Fudgment is given for the Plaintiff upon Demurrer, Confe/- 
ion or Nihil dicit, The Plaintiff upon the Roll may ſuggeſt as ma- 
ny Breaches, as he ſhall think fit, upon which ſhall iſſue a Writ, to 
ſummon a Jury, to appear at the Afjizes of that County, to Enquire 
of the Truth of Every one of theſe Breaches, and to Aſſeſs Da- 
mages accordingly, and the Juſtices 'of Aſſize ſhall make a Return 
thereof, to the Court from whence the ſame iſſued. 

In Caſe the Defendant, after ſuch Fudgment enter d, ſhall pay into 
Court ſuch Damages aſſeſſed and Coſis of Suit, a Stay of Execution 

all be enter d on Record: Or if, by Reaſon of Execution Executed, 
the Plaintiff, &c. ſhall be paid ſuch Damages with Coſts, The Body, 
Lands and Goods of the Defendant ſhall be Diſcharged, and the 
Satisfaction enter'd upon Record. Yet ſhall ſuch Judgment fland 
and be as a further Security, to anſwer the Plaintiff his Executors, 
&c. ſuch Damages, as ſhall be ſuſtained, for further Breach of any 
Covenant in the ſame Deed or Writing contained, &c. At Common 
Law the Fury may find the Penalty, but Relief may be had in Equity. 


4. An Action of Debt lies, where one oweth another a Sum of « ; Roll. Abr. 
Money by Bond, Bill, Bargain upon a certain Contract, or upon a 591-593-597» 
Leaſe for Life [See 8 Ann. chap. 17.] or Years reſerving Rent, Judg- 593,599,000. 
ment, Statute-Merchant, Recognizance, &c. So that ſometimes It is 
Grounded upon a Writing, and ſometimes it lies without Writing. 

If Money is due upon any Specialty, an Action of Debt muſt be 

brought, and no other Action. Upon a Note without Seal, an Action 

of Debt may be brought, but the Defendant may Wage His Law. , Rep. 93, 
See of Trial, poſt.] © But if it is by Action of the Caſe, on the De- 94. 
tendant's Promiſe to pay the ſame, which the Law implies, the De- , 8 147, 
| 5 tendant © Pio, 89, 99 
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591.599,02. 
5 Rep. 92, 95. 
8 Rep. 41. 

d 5 Rep. 31. 
1 Roll. Abr. 
602, 603, 604. 
2 Danv. Abr. 
501, 504. 

F. N. B. 120. 
Finch 296. 
45 Rep. 60. 
2 Inſt, 441, 
442. 


e F. N. B. 86, 
87, 88, &c. 
Finch 198, 
199,201,202, 
203, 204. 

2 Roll. Abr. 
545, &c. 


fendant cannot Wage his Law. If T agree with a Taylor for a Certain 
Price, to make me a Garment, The Taylor may have a General Action 
of Debt; but if the Price is not agreed on, There lies an Action of 
the Caſe only, or at moſt but a Special Action of Debt upon a ſpe- 
cial Contract, which the Law may Imply upon a Quantum Meruit. 
An Action of Debt too is ſometimes grounded upon an A# of Par- 
liament; as upon the 2 Ed. 6. chap. 13. for not ſetting out of the 
Tithes; the 27 Eliz. chap. 13. againſt a Hundred for a Robbery; 
Upon the 9 Ann. chap. 10. For Money due for Letters to the Poſt- 
Office, &c. It alſo lies upon * Arbitrament, Eſcape, Amerciament 
in a Court-Baron, and upon a By-Law. © 

If Money is Due to one in his own Right, The Action muſt be 
brought in the * Debet and Detinet; But if it is brought by or 
azainſt Executors, there it muſt be in the Detinet only. [See the 
32 H. 8. chap. 7.) An Heir, as ſuch, cannot have this Action. It 
is at the * Election of the Obligee, to Bring an Action of Debt a- 
gainſt an Heir, bound by the Deed of his Anceſtor, or the Executor, 
if the Executor hath Aſſets. If the Executor hath not Aſſets, then 
againſt the Heir only. [See the 3 & 4 NM. & M. chap. 14. ]] 

[See Payment of Rent, Book 2. chap. 2. Of Obligations, Book 2. 
chap. 3. Where an Action of Debt lies where one is bound to pay a 
Sum of Money at ſeveral Days. ] þ. 30 | 


Note, This AQion lies not againſt Executors upon a Simple Con- 
tract made by the Teſtator, [See the 32 H. 8. chap. 37. and 9 Rep. 


87, 88, 89, 90.] | 


By the 3 & 4 Ann. chap. 16. Where an Action of Debt ſhall be 
brought on a Single Bill, or Action of Debt, or Scire facias on a 
Judgment, The Defendant may plead Payment in Bar of ſuch Ac- 
tion. In an Action of Debt upon Bond, The Defendant may plead 
Payment in Bar, If at any Time before Action - brought, he hath 


paid the Principal and Intereſt due by the Condition, though ſuch 


Payment was not firiftly made at the Day and Place according to 
the Condition. And pending an Action on ſuch Bond with a Pe- 
nalty, the Defendant may bring in Principal, Intereſt and Coſts 
Expended in Law or Equity upon ſuch Bond, and the Court ſhall 
Diſcharge the Defendant from the ſame. 


[See 2 Danv. Abr. p. 484, 485. Where the Leſſor may have an 
Action of Debt againſt the Aſignee of a Term, &c.] 

5. A#ions of Treſpaſs, (Tranſgreſſio) are upon a Wrong, which 
is ſuppoſed to be done Ji et Armis, with Force and Arms, either 
againſt the Perſon of a Man, or againſt his Property. Arms ſignify 
any Thing, that a Man ftriketh or hurteth withal. 

1. Treſpaſs againſt the Per/on may be Committed. 1. By Mena- 
cing or Threatning Bodily Hurt to him, whereby he dares not follow 
his Buſineſs. But Threatning alone without Loſs maketh not the 
Treſpaſs. 2. By Afault, where one doth Attempt to beat another, 
but doth not ; -as by holding up his Cane at him within his Reach, 
or by Drawing his Sword at him; Striking at one, &c. Whereunto 
belongeth Lying in Wait, beſetting one's Houſe, and not ſuffering 
one's Servant to go in and out, &c. 3. By Battery, when one 
doth wilfully and unlawfully beat another. If one is carrying a- 

| way 
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way my Goods, I may beat him, to prevent Him from carrying 
Them away. This is no unlawful Beating, So one may Beat an- 
other in Defenſe of his Perſon or Poſſeſſion, [See Book 3. chap. 3. 
Of Battery, and Book 4. chap. 3. Ante.) 4. By Maybem, when 
one doth by Violence take from another the Uſe of a Member proper 
for his Defenſe in Fight, by depriving him of his Finger, Fore- 
tooth, Cc. not of a Grinding Tooth, Ear, Noſe, &c. Theſe are 
but Deformities, for which Treſpaſs of Aſſault and Battery lies. 
For Mayhem, One may have this Action, or an Appeal of Mayhem, 
at his Election. [See Of Mayhem, Book 3. chap. 1.) 5. By In- 
priſonment, where One is any way Reſtrained (whether in a Gao], 
Stocks, Houſe, or by holding One in his Arms in the High-ſtreet) 
to go about His Buſineſs, as at other Times, by an Impriſonment 
without Cauſe or Authority; or when one doth arreſt another at 
a forbidden Time, or in a forbidden Place, But if the Impriſon- 
ment is upon a Falſe or Feigned Suit, as by ſuing Execution upon 
a Statute Merchant, when the Money is paid, &c. no Action lieth ; 
becauſe it is an Impriſonment by Courſe of Law, and in a legal 
Way. [See of Liberty, Book 1. chap. I.] 

2, Treſpaſs againſt the Property of a Man may be, 1. Againſt his 
Wife, Children, Servants. 2. Againſt his Houſe and Goods. 3. A- 
gainſt his Lands, By carrying away one's Evidences and Writings 
concerning them, By cutting his Trees, Breaking his Hedges, Cut- 
ting or Spoiling his Graſs, Digging in his Ground, &c. with Pre- 
tenſe of Title, or without ſuch Pretenſe. For ſuch Treſpaſs done 
upon the Soil and Poſſeſſion of the King, The Uſe is to have an 
Information of Intruſion for the King in the Court of Exchequer. 
[See the Authorities before cited. 

[See the 21 Jac. 1. ch. 16. $. 5. Concerning Tender of Amends 
for an Involuntary Treſpaſs, and Diſclaimer of Right to the Land.] 

Note, That when the Beaſts of another commit a Treſpaſs upon 
my Land, or do there Feed, Tread, or Spoil my Corn, Graſs, 
Wood, &c. without my Licence, I may Diſtrain and Impound them 
by Night or Day for this Treſpaſs. And this is called Diſtraining 
of Beaſts Damage-feaſant, (i. e.) Doing Damage. [See of Di- 
ftreſſes for Damage-feaſant, 2 Danv. Abr. 633, 634. and Bcok 2. 
chap. 3. and Of Acceſſories, Book 3. chap. 6) 

But Note alſo, * That when Entry, Authority and Licence is 
given by Law, and one doth abuſe it, He ſhall be a Treſpaſſer ab 
initio; for the Law will judge by the Subſequent Act, to what In- 
tent He doth Enter. As the Law giveth one Authority to Enter 
into a Common Inn, to a Lord to Diſtrain, to the Owner of the 
Ground to Diſtrain for Damage-feaſant, &c. yet if in any of theſe 
Caſes the Party doth commit a Treſpaſs, - the Law will judge, that 
he Entered for that Purpoſe. But where an Entry, Authority or 
Licence is given to one by the Party, and he abuſeth it, there he 
ſhall be puniſhed for the Abuſe, but ſhall not be a Treſpaſſer ab 
initio, For when the Party giveth Licence, He cannot for any Sub- 
ſequent Cauſe puniſh that, which is done by his own Licence. 

In all Treſpaſſes Vi et Armis the Plaintiff ſhall Recover Damages 
according to the Wrong done, But in Battery and Mayhem, The 
Court may Encreaſe the Damages upon View of the Record and 
the Perſon, The Defendant alſo in Strictneſs of Law is to pay a Fine 

| 7 G to 


a 8 Rep. 147. 


d 2 Roll. Abr. 
572. 
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2 Cro. 150. 
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665. 


to the King; becauſe the Wrong is ſuppoſed to be done Vi et Armis, 
et contra Pacem, &c. 

See of Judgment, poſt, For the Statutes Concerning Cofts in 
Treſpaſs, &c. | | 

6. An * Eje&ment (Ejectio Firme) is an Action where one makes 
a Leaſe to another of Houſes (or of one Room in a Houle) Lands, 
Coal-Mines, Boileries of Salt, &c. for Term of Years, and a Third 
Perſon Enters and Ouſts the Leſſee, whereupon He Recovers His 
Term and Damages. This is the Common Action for Trial of 
Titles to Lands and Tenements. It comes in the Place of many 
Real Actions, as Writs of Right, Formedons, &c. which were very 
Tedious, Difficult and Chargeable. And this Method by Ejectment 
is alſo made more eaſy than Formerly. For now there is no Occa- 
ſion for a Leaſe to be made, ſealed and delivered upon the Premiſſes 
to the Leſſee, who has a Mind to try the Title, and to leave the 
Leſſee in Poſſeſſion, to be Ouſted and Ejected by the Tenant in 
Poſſeſſion, &c. The Uſual Courſe now is, To Draw a Decla- 
ration, and therein to Feign a Caſual Ejector, or Defendant, in the 
Declaration (for no Arreſt is to be made in this Action) and then 
Deliver the Declaration to the Ejector named therein, who Sends 
or Delivers it to the Tenant in Poſſeſſion, or His Wife, not to the 
Son, or Daughter, or to a Servant, and Gives him Notice in Wri- 
ting at the Bottom, or on the Back thereof, to Appear and Defend 
his Title; or that He the Feigned, or Nominal Defendant, will 
ſuffer Jadgment by Default, whereby he the True Tenant will be 
Turned out of Poſſeſſion. To this Declaration the True Tenant 
may Appear by his Attorney, and Conſent to a Rule to. be made 
Defendant in the Place of the Caſual Ejector, or Feigned Defendant, 
and to confeſs a Leaſe, Entry and Ouſter, and at the Trial to ſtand 
upon the Title only. | 

If He, the Tenant in Poſſeſſion, doth not appear in due Time 
after the Declaration left viith him, and Enter into the above-men- 
tioned Rule, Then upon an Afidavit, or Oath made, That the De- 
claration was left at his Houſe with his Wife, or Served upon Him, 
with Notice to appear, as aforeſaid ; The Court upon Motion will 
Order Judgment to be Entered againſt the Caſual Ejector or Feigned 
Defendant in the Declaration. Or if the true Tenant doth Appear, 
and yet doth not Conſent upon Motion to the Rule, The Court 
will Order that he ſhall Conſent, or elſe Judgment ſhall be entered 
againſt the Caſual Ejector, (vig.) the Feigned Defendant in the De- 
claration, and thereby the True Tenant will be Ouſted. 


Stat. 11 Geo. 2. ch. 19. recites, That great Inconveniences fre- 
quently happen to Landlords by their Tenants ſecreting Declarations 
in Ejeftment, or refuſing to appear, or to ſuffer their Landlords to 
take the Defence; and enacts, that from the 24th of June 1738. 
every Tenant to whom ſuch Declaration is delivered, ſhall forthwith 


give Notice thereof to his Landlord, or his Bailiff or Receiver, upon 


Penalty of forfeiting the Value of three Years improved Rent, to the 
Perſon of whom he holds. i | 


— _ "Y — 


Ibid. 


—„»„— 


* In equali jure melior eft conditio poſſidentis, et rei quam aforis, 4 Rep. 90. 
2 Inſt, 391. 4 Inſt, 180, | | 
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Ibid. The Court where the Ejectment is brought may ſuffer the 

Landlord to make himſelf Defendant, by joining with the Tenant tv 
whom the Declaration was delivered, in Caſe he appears; and if 
he refuſes or neglects to appear, Judgment ſhall be ſigned againſt 
the caſual Efector for want of ſuch Appearance; but if the Land- 
lord of any Part of the Lands for which the Ejeftment was 
brought, ſhall defire to appear by himſelf, and conſent to enter into 
the like Rule, that the Tenant in Poſſeſſion, if he had appeared, 
ought to have done, the Court may permit ſuch Landlord ſo to do; 
and order a Stay of Execution upon ſuch Judgment againſt the 
caſual Ejector, until further Order. 


The Leſſee of a Copyholder for a * Var may maintain an Ejec- + Rep. 26. 
tione Firme, For his Term is Warranted by General Cuſtom of 
the Realm. | 
If there is no Tenant in Poſſeſſion, The old way of Sealing a Leaſe 
upon the Premiſſes muſt be obſerved ; and he that firſt enters upon 
the Land without the Conſent of the Leſſee, may be made the E- 
jector. [See a ſhort Method of Ejectment in ſuch Caſe, for Non- 
Payment of Rent, p. 289. by Stat. 11 Geo. 2. chap. 19.] 
Upon Trial the Plaintiff muſt ſet forth his Title under the laſt 
| Perſon ſeiſed in Fee of the Premiſſes, and Prove the Execution of 
the Deeds. [See of Evidence, chap. 4.] 
In this Action the Poſe/jion only of the Houſe or Land Demiſed 
is Recovered, and alſo Damages and Coſts. [See the 8 & g V. z. 
chap. 10. For Coſts in Ejectment where one of the Defendants is ac- 
quitted. But if the Term does lapſe, while the Action is Depend- 
ing, yet the Action ſhall proceed for Damages. 
Where there is a Recovery in Ejectment by Verdict, The Leſſor 
of the Plaintiff, or the Plaintiff, may bring an Action for the mean 
Profits, and Recover the ſame, from the Time of the Defendant's 
Entry laid in the Declaration. | 
| Altho!' there is a Verdict and a Judgment againſt the Plaintiff, yet 
the Plaintiff may bring Another Action of Treſpaſs and Ejectment : 
for the Land, &c. A judgment in this Action is never Final; for 
It is but to recover the Poſſeſſion of the Land; and is not like an 
Aſſize or Writ of Right, Sc. wherein the Title to the Land is Tried. 
All Titles cannot be Tried by Ejectment. For where the Entry 
is taken away by Diſſeiſins, Diſcents, Fines and Recoveries, Non- 
claims, or by the Statute of Limitations, no Ejectment lies. It lies 
not for * Tithes only, without expreſſing the Certainty of Them. z Cro. 3o1, 
[But Sce the 32 H. 8. chap. 7.) It lies for a Rectory or Chapel, 2 
and the Tithes thereunto belonging. For from ſuch a Thing One * 
might be Ejected, and one may be Reſtored to the Poſſeſſion of it. It 
lies not of a Rent, Common, a Right of Fiſhing in ſuch a River, &c. 


By the 4 & 5 Ann. ch. 16. The Courts at Weſtminſter may Or- 


der a View of the Place before Trial in Ejectment, Treſpaſs, &c. 
[See 4 Geo. 2. chap. 28. For Delivery of Ejectments upon Clauſes 


of Re- entry for Non- payment of Rent. © Terms of 
| = ; the Law, v. 
7. An Action by © Quare Impedit is a Poſſeſſory Action, to Re- Quare Impe- 
cover an Advowſon; and lies where one hath an Advowſon, and + "0 1 
5 | the 370, 378. 


An Inflitute of the Book IV. 


a F. N. B. 33. a Right. | 


5 Rep. 97. 


1 Inſt. 334. a. 


1 Cro 141. 
2 Roll. Abr. 
376, 380. 

© 5 Rep. 97. 
2 Roll. Abr. 


373» 377* 
46 Rep. 51, 


52. 
2 Roll. Abr. 


399, 392 

e Terms of 

the Law, v. 

Quare Impe- 
dit. 

F. N. B. 31. 


Terms of 
the Law, v. 
Waſte 

I _ 53. a. 


54. 

2 1 299, 
309, 301, 
302, 303. 


1 Inſt. 5 3. b. 


285. a. 


h 1 Inſt. 5 3. b. 
356. a. 

2 Roll. Abr. 
825. 


i 1 Inſt. 341. 2. 


& 1 Iaſt. 53. b. qationem Ecclęſiæ 


386. a. 


ſt. 54. a. 
2 Inſt. 301. 


the Parſon dieth, and another Preſents His Clerk, and Diſturbeth 


Him who hath Right to Preſent. It Suppoſes both a Poſſeſſion and 
»The Plaintiff or Demandant in his Writ muſt alledge a 
Preſentation in Himſelf, or His Anceſtors, or in Thoſe under whom 
He claims, unleſs in Caſe of a Lapſe to a Biſhop, Cc. It lies alſo 
for. a Donative, Archdeaconry, Prebend, Maſterſhip of an Hoſpi- 
tal. [See the 13 Ed. 1. chop. 5.] One that hath the Grant of the 
© Next Avoidance ſhall Rind] a N Impedit. | 

If One brings a Qyare Impedit againſt the Patron and Incum- 
bent within Six Months, and Recovers after the Six Months, He 
ſhall remove the Incumbent, if Named in the Writ, 

»An Aſſiſe of Darrein Preſentment lies, where I or my 185 
ſtors have Preſented before. But here too one may Have a Quare 
Inpedit. For where Darrein Preſentment lies, a Quare Impedit 
allo lies; but not econtra. 

See Weſt. 2. chap. 5. or the 13 Ed. 1. 
of an Advowſon, Book 2. chap. 2. 

8. An Aion of * Waſte (Vaſlum) may be brought by the Heir, or 
Him in Remainder or Reverfion, againſt Tenant for Life, Years, in 
Dower or By Curteſy, or Guardian, who make Waſte or Spoil in the 
Houſes, Woods, Gardens, Orchards or Lands, which he Holds, to the 
Pr cjudice of the Heir, or of him in the Remainder or Rever fion. 

Let us ſee Who may bring this Action, and Again/t whom It may 
be brought. 

1. This Action muſt be Brought by Him that hath the * Imme- 
diate Eſtate and. Inheritance, in Fee- ſimple or Fee-tail. But ſome- 
times Another may Join with Him. 

Note, That the Reverſion muſt ® Continue in the ſame State, that 
It was at the Time of the Waſte done, and not Granted Over. For 
though the Reverſioner taketh the Eſtate back again, . The Action is 
Gone, becauſe the Eſtate did not Continue, But in ſome ſpecial 
Caſes an Action of Waſte ſhall lie, tho' the Leſſor had nothing in the 
Reverſion, at the Time of the Waſte done, For if a Biſhop makes 
a Leaſe for Life, or Years, and dies; and the Leſſee, the See being 
void, doth Waſte ; the Succeſſor ſhall have an Action of Waſte. 
This is allow'd upon a particular Reaſon, A Purchaſer ſhall have 
an Action of Waſte, though the Statute, hereafter to be mentioned, 
ſpeaks of thoſe that are Inheritors. 

A Tenant for Life cannot have this Action. But a Parſon, c. 
may have an Action of Waſte, and the Writ ſhall ſay Ad Exhere- 
; for it is the Dowry of the Church. * If a Tenant 
doth Waſte, and he in Reverſion dieth, The Heir ſhall not have an 
Action of Waſte, for Waſte done in the Life of his Anceſtor. For He 
cannot ſay, that the Waſte was done to His Diſinberi ſon. Neither 
ſhall a Biſhop, Maſter of an Hoſpital, Parſon, Cc. have an Action 
of Waſte done in the Time of their Predeceſſors. | 

1 If a Leaſe is made to A. for Life, the Remainder to B. for 
Life, Remainder to C. in Fee; No Action of Waſte lieth againſt 
the firſt Leſſee, during the Eſtate in the mean Remainder. For then 
his Eſtate would be Deſtroy'd. Otherwiſe, if B. had a mean Re- 
mainder for Years ; for that would have been no Impediment, the 
Recovery not Deſtroying the Term for Years. 


7 Ann. chap. 18. and Sce 


If 


CHAP 75 
29 * : 


If Leſſee for Years Committeth Waſte, and the Years do expire, *1Inft.285.a. 
yet the Leſſor ſhall have an Action of Waſte for the Treble Da- f. 304. 
mages, tho' He cannot Recover the Place Waſted.” But if the Leſ- 
ſor accepteth of a Surrender of a Leaſe, after the Waſte done, He 
ſhall not Have his Action of Waſte. (2. ) If a Tenant Mg b I Inſt. 53. a. 
before Action brought, He in Reverſion cannot have an Action of 283. a. 
Waſte. But He cannot plead, that he did no Waſte; Therefore; . 


He muſt Peg the Special Matter. AE Fi 2058 658. 
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By the 20 Ed. 1. Stat. 2. An Action if Walts i is basel, by 
the Heir, for Waſte done in the Time of his Anceſtors, as well as 
for Waſte done in his ewn Time, | 


* Qyere, If This is not an Ordinance only; for it is Queſtion'd, © 2 Roll. Abr, 

whether It is a Statute. And if it is a Statute, It is thou ht o have s. 
been Repeal'd. [See Maynard 's Edw. 2. 231, 273, 2 Nl 

2. Now Let us ſee, Againſt whom The Action of \ ite Is main- 
tainable, 
There are * Five Writs of Waſte ; Two at the Common II} as 4 R 
for Waſte done by Tenant in Dower, or by Guardian: Three by Sta- — 4 a. 
tute, as againſt Tenant for Life, Tenant for Years, and Tenant By — wn, 
the Cartely. But it is ſaid too, That Tenant by the Curteſy was 
puniſhable for Waſte by the Common Law ; for that the Law cre- 
ated His Eſtate, as well as that of Tenant In Dower, and there- 
fore the Law gave like Remedy againſt them. The Common Law 

ave no Remedy againſt Tenant for Life or Years ; for They come 
by a Leaſe of the Owner of the Land, &c. who might have pro- 
vided by Covenant, that his Leilee ſhould not do or ſuffer Waſte. 


— 


By the Statute of Glouceſter, or the 5 & 6 Ed. 1. chap. 5. An 
Action of Waſte is maintainable Againſt Tenant by the Curteſy, in 
Dower, For Life, or Years. 


If a Leaſe is made Quanidiu 1 Keri Sc. It is a Leaſe for 

Life! | 

By Conſtruction of the Statute It is maintainable Againſt Tenant 

for * Half a Year, Cc. But it lieth not “ Againſt Tenant at Will, » Lit. 67. 
Tenant. b Statute-Merchant, Staple or Elegit; for They are not gn. 54. b. 
Tenants for Years. But an Action of Treſpaſs lieth againſt them for , 8 * 
voluntary Waſte; or Covenant, if They are reſtrain d by Covenant. 57. a. 

It ſhall not lie Againſt Tenant lin Tail] after Poſſibility of Iſſue Ex- Inſt. 145. 


299. 303, 3zoß. 
tinct; becauſe the Inheritance was once in Him. [See this Act well 6 Rep. . 


expounded, 2 Inſt. 299, Sc.] _ A. 
It lieth againſt + Mortgagee | in Fee Conditional and Deviſee. + Noy's 1 
32. 


By Weſt. 2. or the 13 Ed. 1. chap. 22. An Action of Waſte is 
maintainable by one Tekin in Common Againſt another Tenant in 


Common of Mood, Turf, Land, Fiſhing, &c. 


e 1 to Jointenants, but not to Co-parceners ; ; be- f 1Tnſt. 200. b. 
cauſe They were Compellable to make Partition by the Common 2 Inſt, 403. 


Law. 
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VB By the 11 H. 6. chap. 5. An Aftion of Waſte it maintainable by 


the Reverfioner . againſt Tenants for Life or Years, that Alien Their 
8 5 to 4 Stranger, and afterwards (till Receiving the Profits) 


Commit Waſte. 

5 Rep. 77. He in the * Remainder, as well as the Reverfionet, may bring 
2 Inſt. 302. this Action; and every Aſſignee of the firſt Leſſee, mediate or im 
| mediate, is within this Act. | £ iy” ob 

» 1 Inft.g4.a. If Tenant by Curteh or Dower Grants over their whole Eſtate; 
2 Inſt. zot, and the Grantee doth Commit Waſte, yet the Heir ſhall have an 
2 Action of Waſte againſt Them, and Recover the Lands againſt the 
Grantee. In all other Caſes Regularly the Action ſhall be brought 
Againſt Him that did the Waſte, W the Tenant or his AG 
fſignee. If Tenant for Life or Years doth Waſte, and after Aſſigneth 
oyer his Eſtate, yet ſhall the Action of Waſte be brought againſt 
Him; and againſt Him ſhall the Treble Damages be recovered, and 
the Place waſted. N 1% ba 
„1 luft. 54.2. - Tenant by the Curteſy, In Dower, For Life, Years, nay an 11 
2 Inſt. 145, . fant or Huſband and Wife, Leſſees for Life or Years, muſt Anſwer for 
46, 303,305. the Waſte done By Themſelves, or a Stranger, being left to take 
© their Remedy againſt the Stranger, if He did Waſte, A Guardian 
ſhall not be anſwerable for Waſte done by a Stranger. But when 
there is no Remedy, as when Waſte is Committed by the King's Ene- 
mies, &c. the Tenants, or Leſſees, are not puniſhable ; except there 

is a Covenant in the Leaſe, That they ſhall not Permit or ſuffer 
| Waſte. (u.) If Tenant for Years commits Waſte, no Action lies 
41 Toft. 53. b. againſt his Executors or Adminiſtrators, for Waſte done before their 
2 Inſt. 302. Time. For Actions Grounded on Wrongs die with the Perſon. 
© a Bell If Tenant in Dower takes Huſband, who Commits Waſte, and 
Abr. 827. dies, The Wife ſhall not be puniſhed for this Waſte. * But if the 
uh * Huſband hath a Leaſe for Vears in Right of his Wife, and Commits 
Waſte, and then the Wife dies, an Action of Waſte lies againſt him; 

becauſe the Law gives the Term to him. A Wife that hath the 

Eſtate by Survivorſhip, ſhall be puniſhed for Waſte, done by the 

Huſband in his Life-time, if She Agrees to the Eſtate, "I 

r 2 Inft, 302. If one : Fointenant doth Waſte, Both ſhall be attainted of the 
Ke” Waſte. It is the Waſte of Both as to the Place Waſted ; but the 
Treble Damages ſhall be. recovered againſt him only, that did the 
| If one Recovers in an Action of Waſte, Fc. againſt Tenant for 

6 Noy's Max. Life or Years, * He ſhall have the Corn growing upon the Land. 
Jo 6 If a Leaſe is made to One ' Without Impeachment of Waſte (from 
83. © *' Empeſehement, a Hindrance, or Sine Petitione [impetitione] Vaſti 
1 Inſt, 220. a. 7, e. without Reſtraint of Committing any Waſte; or without De- 
28 14% mand or Challenge of Recompenſe for doing Waſte) then the Te- 
nnant may cut down Trees, and convert them to his own Uſe, tho 
k 4 Rep. 63. the * Property was in the Leſſor; or he may let the Houſes be out 
„ 40 ag of Repair, &c. and nbt be liable to any Action. But if the Words 
; 4 3 48, are, To bold without any Impeachment of any Writ or Action of Waſte, 
| The Leſſor may ſeize his Trees, if the Leſſee cuts them Down; or 
bring Trover for them ; becauſe the Diſcharge extends only to the 
Action of Waſte, The Clauſe without Impeachment of Waſte is very 
Common in Leaſes ; whereby the Tenant hath a Property 5 _ 
| | ouſes 


Car 4 4 Laws ir of gland, | : 599 


— — — 2 & + — a4. ates „„ 


Hoolts) Trees, Ge. if be Bae his Power Gartz the Privity of 
Eſtate. But on the other Hand, It is as Common, to Provide 5 againſt 
Waſte, by Condition, Covenant, or Excep tion, if Waſte i is not Allowed. 
As to the Forfeiture and Judgment in in Waſte, (v/2.) The Thing 
Waſted. and the Treble Damages, Sce the Statute N Ghucefter, 
or the's:& 6 Ed. 1. explain'd 2 Tnft. 403, &c. and 8 & 9 V. z. 
chap. 11. For Recovery of Coſts; and Of Waſte, Book 2. N * 


9. A * 'Replevin is a Remedy, Grounded' or Granted upon a Di- 111. 143 d. 
Arch, That the Thing Diſtrained may remain with the firſt Poſſeſſor, . 
upon Security given by him, to Try the Right with the Diſttainer, 
as hath been Sbler ves. [See Of Replevin, Book 2. chap. 2.] As 
thus——One'doth Diftrain Another's Cattle or Goods for Rent, 

Fine, Setvice or Suit, or for e ne See Aron of Tref- 
aſt, 'fapra] The Owner (upon giving Security to the Sheriff, that 
e will pur fue His Action int him that Diftrain'd, and Return 

the Cattle or Goods again, if the Taking ſhall be Adjubg ed Law= 
ful) may have a Writ of Replevin, or Replegiari facid:; whereby 
the Sheriff is commanded to Return the Cattle or Goods to the 
Owner or firſt Poſſeſſor, till the Right of the Diſtreſs is Detertnin'd, 
For the End of this Diſtrefs is, That the Party Diſtrain'd may be 
foro d to fatisfy the Debt or Duty to the Patty Diſtraining, or elſe 
to anſwer him at Law. Now the Party Piſtrain'd is to be Plaintiff 
in the Replevin, and the Party Diſtraining is to be the Defendant 
or Avowant. For his Juſtification of the Diſtreſs is call'd an 

f he took it in his on Right, He muſt ſhew it, and Avow the 

Taking. If in the Right of another, he muſt then make Conufance 

{or Acknowledgment) of the Taking, as Bailiff or Servant to him 

in Whoſe Right he took it. [See the 21 H. 8. chap. 19. and 1 Inft. 

268. 5. Allo the 32 H. 8. chap. 2. | 

Note; Coparceners muſt join in an Avowry. 1 EA. Raym. 64. 

13 it is Aeg otherwiſe in the Caſe of Tenants in Common. 

Ld. Raym. 2 

* Thite mot b be Two Sorts of Pied *. (vi. ) Plegii de Proſe- 

endo and Plegit de Returno Haben [See Weft. 2. or the 
7 Ed. 1. chap. 2. infra.) © 

ff the 8 54 or Goods are not delivered upon the firſt Replevin, 5 
| The] Party. Diſtrain'd may have an * Alias and a Pluries Replevin. F. N. B. 68, 
_ © The Sheriff may Act in Tuch Caſes by Virtue of the Writ of © = Init. 159. 
Replevin, or Ex Offcio By Precept or Word of Mouth to his ai“ . 1 69. 
upon Complaint, Replevin by Writ is by Common Law ; upon 
Plaint or Complaint by Statute, For, 


BI 'Marlb. 21. or the 52 H. z. chap. 21. 550 are talen and 
| 8 55 with-holden, The Sheriff upon Complaint may Deliver 
Dem, if they were taken out of Liberties. But if within Liberties 
and the Bailiffs thereof will not Deliver Them, The Sheriff ſeal 


Cauſe Them to be Deli vered, 


"This is the moſt uſual Method, to Obtain a Rejplevio, (via.) By 


*Plaint. © 
The Sheriff may take a Plaint by the ſaid Statute, and make a 11ſt. 145. b. 


Replevin preſently, and afterwards enter it in the County-Court, * Iaſt. 139. 
4 For 
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For it would be Inconvenient, that the Owner ſhould 


* tarry for his 
Cattle till the next County- Court. . 


TTE 1 


EL #1 
: £ &.- 


: . 
- . * 
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By the 1 Ph, & M. chap. 12. The Sheriff. at bis firſt. County- 
Court, within Two Months after He Recerves His Patent, © ſhall 
Depute and Proclaim in that Shire-Town Four Deputies, at leaſt, 
to make Replevins, &c. I 3 


. i 


* 2 laſt. 14. If the Diſtrainer, after the Diſtreſs, taken, doth: Carry it out of 
F. N. 5.58, 69. the County, or to a Place unknown, or keep it in a Caſtle; &c. ſo 


that the Sheriff cannot Replevy It, or deliver, it to the firſt Poſſeſſor, 


the Party may have a Writ, of Withernam (from Wyther in Saxon 


Other, and Naam a Taking or Diſtreſs) Directed to the Sheriff, to 


Take ſo many of the Diſtrainer's own Cattle or Goods, by way of 
Repriſal, inſtead of the Other, that are ſo Eleined. And if the 


Cattle or Goods are put into a Strong. Hold, the Sheriff may take 


the Poſſe Comitatus to break into it, that He may make the Re- 
plevin. [See Meſim. 1. or 3 Ed. 1; chap, 17. and for the Expo- 


ſition of it, 2 It. 193, 194-] 13 | 1 30 
| By Weſtm. 2. chap. 2. on 13 Ed; 1. chap. 2. Lords of Hundreds 


or Court-Barons may have Power to hold Plea of Replevin. 


The Sheriff or Baihffs ſhall tale Pledges of the Plaintiff, to pro- 


ſecute His Suit, and io Return the Cattle, if a Return is Awarded, 
And if Pledges are otherwiſe taken, He ſhall anſwer for the Price 
. of the Beaſts, to be Recovered by Writ. And I the Bailiff is not 


1 . 


able to Reflore Them, His Superior ſhall do it... 


It is a General Rule, That the Plaintiff (i. e. He that is Diſtrain'd) 


d rInft.145.b. muſt have a General or Special Property of the Goods in him at 
Finch 316, the Time of the Taking. But if the Defendant (The Diſtrainer) 


317. 


© 1 Lev. 99. 


claims the Property, the Sheriff cannot proceed, till that Matter is 
Decided before him by Writ. For Property ought to be Tried by 


Writ. And therefore in that Caſe, where the Trial is by Plaint, 


The Plaintiff may have a Writ De Proprietate Probandd directed 
to the Sheriff, to Try the Property. And. if it is found for the 
Plaintiff, then the Sheriff is to make a Replevin or Deliverance. 


But if for the Defendant, He can proceed no further; Yet the Plain- 


tiff may afterwards replevy by Writ; and if the Sheriff returns the 
Claim of Property, It ſhall be put in Iſſue, and ſhall be Tried in 
r EE ER 

One cannot Claim N in a Replevin by his Bailiff, or Ser- 
vant, where Replevin is by Plaint in the County-Court ; © but one 
may claim Property in a Court of Record by a Bailiff or Servant. 
If any Thing touching Freehold comes in. Queſtion, The Sheriff 
likewiſe can proceed no further, Neither ſhall a Replevin be Granted, 
when it appears to the Sheriff, that the King is Party, or that the 
Taking was in his Right. 1 * 

If a Landlord by his Deed Grants a Rent with Clauſe of Diſtreſs, 


41 Inſt. 145. b. and that he ſhall keep the Goods Diſtrain'd * againſt Pledges, until 


232. b. 
2 Inſt. 140. 


the Rent is paid to him; yet the Sheriff may Replevy the Goods 


Diftrain'd ;. For it is againſt the Nature of ſuch a Diſtreſs, to be ir- 


repleviſable. 


If 


„ 
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If after a Replevin brought, The Plaintiff (or he that is Di- 
ſtrain'd) doth make Default, being Nonſuit before Declaration, or 
is Nonſuit after the Declaration, or if Judgment is Given againſt him, 

Then the Defendant (or he that Diſtrain'd) may have a Writ De 
Retorno Habendo of the Goods, and by this He ſhall have the Di- 
ſtreſs delivered to him again. 

If the Plaint is removed into the Common Pleas, &c. and the. F. N. B. 72. 
Plaintiff in Replevin is Nonſuit, before or after Avowry made, The 
Defendant may again Diſtrain His Cattle for the ſame Cauſe he 
Diſtrain'd the firſt; yet the Plaintiff, or the Diſtrain'd, may ſue out 
a Writ of Second Deliverance upon the ſame Record, which is to 
Revive the firſt Suit. 9 1 1 10 

If after this Second Deliverance and Trial thereupon, or that the 
Plaintiff be again Nonſuit upon a Declaration, then there muſt be 
awarded a Returnum Trreplegiabile to the Defendant, and then he 
may make his Avowry, i. e. a Plea in Juſtification of his Diſtreſs, to 
Ground a Writ to Enquire of Damages; or he may hold the Beaſts, 

Sc. as a Diſtreſs till he is ſatisfied, [See Weſt. 2. chap. 2.] 

b If the Defendant maketh Default, the Plaintiff ſhall have Judg- » F. N. B. 69. 
ment, to Recover all in Damages. 

This Action of Replevin may be Removed out of the County- F. N. B. 6g, 
Court by Pore, out of the Chancery, if it was ſued by Writ; and by ?“. 
Recordare, if the Replevin was upon Plaint, returnable into the 

King's Bench, or the Common Pleas, where the Cauſe may be tried, 


n ds. AG tit. Sen as —_— 


By the 21 H. 8. chap. 19. Upon a Replevin ſued, an Avowry ma 
be made by the Lord, or Conuſance and Juſtiſication by his Bailiff 
or Servant, upon the Land holden of the ſame Lord, without naming 
any Perſon certain to be Tenant thereof. The like Law is alſo upon 
Every Writ ſued of Second Deliverance. [See 1 Inſt. 268. ö. 8 Rep. 65. 
9 Rep. 36. And ſee the 32 H. 8. chap. 37.] | 

In any Replegiare or Second Deliverance for Rents, Cuſtoms, Ser- 
vice or Damage-feaſant, If the Avowry, Cognizance or Fuſtification 
be found for the Defendant, or the Plaintiff be Nonſuit, or other- 

. wiſe barr'd, The Defendant ſhall Recover ſuch Damages and Coſts, 
as the Plaintiff ſhould have had, If he had Recovered. | 

By the 17 Car. 2. chap. 7. When a Plaintiff ſhall be Nonſuit be- 
ore Iſſue in any Suit of Replevin, &c. removed or depending in any 
of the Courts of Weſtminſter, The Defendant making Suggeſtion in 
the Nature of an Avowry for Rent, The Court upon his Prayer ſhall 
award a Writ to the Sheriff, to enquire of the Sum in Arrear, and 
the Value of the Diſtreſs, &c. Upon Return of which Inquiſition the 
Defendant ſhall Recover the Arrears, if the Diſtreſs amounts to that 
Value, or elſe the Value of the Diſtreſs with Coſts, &c. 

Where the Diſtreſs ſhall not be found to the Value of the Arrears, 
the Party may Diſtrain for the Reſidue. [See the 19 Car. 2. ch. 5. 
For the County-Palatine of Lancaſter, Sc.] 

By the 4 & 5, Ann. chap. 16. The Plaintiff in a Replevin in any 
Court of Record, with Leave of the Court may plead as many ſeveral 
Matters thereto, as he ſhall Think neceſſary for his Defence. 

Provided, That if any ſuch Matter, upon Demurrer join'd, ſhall 

be Judg'd inſufficient, Coſis ſhall be given at the Diſcretion of the 

Court: Or if a Verdict ſhall be * upon any Jſue for the "> 
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tiff or Defendant, Cofts ſhall alſo be given; unleſs the Judge ſhall 
certify, that the Party had a probable Cauſe to plead fuch Matter. 

By 11 Geo. 2. chap. 19. After the 24th of June 1738. All Defen- 
dants in Replevin may avow or make Conuſance generally, that the 
Plaintiff in Replevin, or other Tenant of the Lands whereon, &c. 
enjoyed the ſame under a Grant or Demiſe at ſuch a certain Rent, 
during the Time wherein the Rent diſtrained for incurred, which 
| Rent was then and ftill remains due; or that the Place where the 
Diſtreſs was taken, was Parcel of ſuch certain Tenements held 9 
furch Honor, &c. for which Tenements, the Rent, &c. diſtrain d 
1 a for, was at the Trme of ſuch Diftreſs, and flill remains due; with- 
1 out further ſetting forth the Grant, &c. or Title of Leſſor. And if 
the Plaintiff be Nonſuit, Diſcontinue, or have Tudgment againſt 
him, the Defendant ſhall have Double Coſts. | 


So that the Learning of Avowries is in a Great Meaſure Abridged 
by the 21 H. 8. and the Intricacies of Proceſs in Replevin, Returno 
Habendo, Withernam, &c. much Remedied in Caſe of Diſtreſſes 
for Rents by the 17 Car, 2. if the Practiſers would purſue that Sta- 


tute. And obſerve the Strictneſs in Pleading enlarged by the 4 
5 Ann. | 


By Stat. 11 Geo. 2. chap. 19. From 24 June 1738. All Officers 
having Authority to grant Replevins, ſhall, in every Replevin of a 
Diftreſs for Rent, take, in their own Names, from the Plainti 
and two 77 Per ſons, as Sureties, a Bond in double the Value 
of the Goods diſtrained ( ſuch Value to be aſcertained by Oath of one 
or more credible Witneſſes not intereſted in the Goods or Diſtreſs, 
which Oath the Officer may adminiſter) conditioned for proſecuting 
the Suit with Effet, and without Delay, and for duly returning 
the Goods and Chattels diſtrained, in Caſe a Return ſhall be awarded 
before any Deliverance be made of the Diſtreſs. And ſuch Officer 
ſhall at the Requeſt and Coſis of the Avowant, &c. aſſign the ſame 
to the Avowant, &c. by Indorſing the ſame, and Atteſling it under 
his Hand and Seal in the Preſence of two or more credible Witneſſes ; 
which may be done without Stamp, provided the Aſſignment be duly 
Stamp'd before any Aion brought thereon. And if the Bond jo aſ- 


fegned be forfeited, the Avowant, &c. may ſue thereon in his own 
Name, &c. 


See 1 Danv. Abr. Tit. Avowry, p. 644, 645, &c. See Of the She- 


riff, Book 1. chap. 7. and of Diſtreſſes for Rent, Book 2. chap. 2. 
Of the County-Court, Book 4. chap. 1. 


Thus have I given a General and Summary Account, How Actions 
are Divided. Of which Actions, Caſe, Debt, Ejectment and Re- 
plevin, are the moſt uſual, I proceed to ſhew, 


2. Who are Incapable to Bring Actions; and again/} whom may 
Lit. 196, Actions be brought. 


197,198,199, Men Attainted of Treaſon or Felony, a Convict Recuſant, [See 

200, 201. 3 Fac.-1. chap. 5. 13 V. z. chap. 6. 1 Geo. 1. chap. 13. 5 Geo. 1. 

1 Inſt. 128. | ; : 

a. & b. 129, Chap. 27.) Outlawed or Excommunicated Perſons, Convicts of a 

* Pr emunire, an Alien Enemy, a Religious (as Monk, Frier, &c.) 
u. | Ges Hal | cannot 


. 
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carinot bring Aion, til Pardon, Reverſal,  Abſolution, Sc. Exe 
cutors or Adminiftrators outlaw'd may ſue in the Right of the Te- 
ſtator or Tnteſtate; though not in their own. [See Of Infants 
and Of Ideots, Book 1. chap. 170 A Feme Covert or Married Wo- 
man muſt ſue with her Huſband, unleſs ſhe is a Sole Merchant in 
the City of London. [See Of PE and Wife, Book 1. chap. 6, 
Of Executors, Book 2. chap. 6.] 


By the 8 & 9 W. 3. chap. 10;DExecutors and Adminiſtrators 


have Power to Continue Actions, . the Plaintiff dies after an In- 
terlocutory Fudgment, and before 4 Final Judgment. And if the 


Defendant dies after fuch Interlocutory Judgment, and before Final 
Judgment, Others have Power to continue the Action againſt Exe- 
cutors 6r Adminiſtrators. And if One or More Plaintiffs die, the 
Action fhall ſurvive. 

By the 11 H. 7. chap. 12, Every Poor Perſon (who can make 


Oath that he is not worth 5 J. His Debts paid) having Cauſe of Ac- 


tion, ſhall have Original Writs and Subpœna's Gratis. And the 
Judge or Judges of the Court, where the Suit Depends, ſhall a 

Him Counſel and an Attorney ; who are to Diſpatch his Bufineſs 
without Fees. [One may be admitted, to defend as well as ſue, in 


forma Pauperis, 9g & 10 V. z. chap. 25. 2 Geo. 2. chap. 28, See 


the 2 3 H. 8. chap. 15. And Of Maintenance, Book 3. chap. 3.] 


Autre, If One ought to- be admitted to ſue in Formd Pauperis 
in an Action of the Caſe for Words ? 

Actions may be brought againſt all Perſons, whether attainted of 
Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommu- 
nicate, &c. A Feme Covert muſt be ſued with her Huſband. [See 
again Of Infants, Ideots, Huſband and Wife, and Of Executors, 
prout ſupra, and Of Writs, infra. 

[See the 8 9 V. 3. chap. 10. Where One of the Defendants ac- 
quitted by Verdict ſhall recover Coſts, unleſs, &c.] 

3. To know where Actions muſt be laid, it muſt be conſidered, 
1 Actions are either Local or Tranfitory. 


Local, as Real and Mixt Actions, Waſte, Ejectment, Treſ- . Inſt. 282. 


rſs 8 We Clauſum fregit, &c. are Mixt Actions; and muſt be laid a. & b. 
in the ſame County where the -Land lieth. [See the 6 Rep. 47. 2. 
cal Fl 


Dowdale's Caſe, * where a Jury may, or may not, find 
Things in another County. 


By the 31 Eliz. chap. 5. In Popular Actions the Offenſe ſhall be 
1 to be done in the County where it was done, Otherwiſe, if the 
Defendant 7. . and Difproves that Point, Ti be Plaintiff ſhall 


be barr'd. 
This Aft doth not a Officers, which er 18 uſed to 


Exhibit Informations; nor Actions brought for Champerty, Buying 
of Titles, Extortion, Offenſes againſt the 1 Eliz. chap. 11. Concern- 
ing the Right Landing of Merchandiſe, and Cuſtom of Sweet Wines, 


Concealing of (agrees, &c. Gorrupe Uſury, n. Regrating 
or 


— 


* Milta conceduntur per obliquum, que non conceduntur de direfte. 6 Rep. 47. 
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or Ingroſſing, when the Penalty ſhall amount to 20 l. or Above. In 
theſe Caſes the Offenſe may be laid in any County., g. 

All Suits for ufing unlawful Games, or for uſing any Art or MY 
flery without being brought up in it, ſhall be proſecuted at the Aſiſes 
or Seſſions of the County, within which the Offenſe was committed, 
[See 12 Geo. 2. chap. 28. 13 Geo. 2. chap. 19.] ; | 

By the 21 Jac. 1. chap. 4. Aclions Popular, &c. which may, be 
Proſecuted before Fuſtices of Aſſiſe, Niſi Prius, Gaol-Delivery, Oyer 
and Terminer and of the Peace, ſhall be  Proſecuted only in the 
Counties where the Offenſes were committed, except for Recuſancy 
Maintenance, Champerty, Buying of Titles, Concealing of Cujlcms, 
&c. or Tranſporting of Gold, Silver, Munition, Wool, Wool. fells or 
Leather. - N 

Upon Default of Proving, that the Offenſe was committed. in the 
ſame County where the Action is laid, The Defendant ſhall be found 
Not Guilty. 1 630 | TY 

The Informer ſhall make Oath, that the Offenſe was committed in 
the ſame County where the Action is laid, and within One Year before 
the Suit commenced. | x, 
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. Inſt. 192, By this Statute no Action of Debt or Information, or other Suit, 
193. can be brought in any Court in Weſiminſter-Hall, on any Penal Sta- 
Co. 645. tute for any Offenſe, which is not therein Excepted, if the Offender 
may be proſecuted in the proper 'County, where the Offence was 
committed. It not-only reſtrains Common Informers, but the At- 
torney General, and all other Perſons, . . [ Qzære, Of the Party 
Grieved.] But there are ſeveral ſubſequent Statutes, which give an 
Action of Debt, &c. for the Recovery of a Penalty, in any of the 
King's Courts at Weſtminſter, and ſo far They do repeal the 21 Fac. 1. 
Notwithſtanding this Statute, Indictments may be removed by 
Certiorari into the King's Bench, and may be Tried there, or in the 
Country by Ni Prius. © 
[See 21 Fac. I. chap. 12. Concerning Actions againſt Officers, &c. 

and the Notes thereupon, 4 Iiiſt. 174, 175, &c.] 


. By the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matters 
concerning Highways, Bridges, &c. ſhall be determi ed in the 
County where they lie; and no Preſentment, Indidtment or Order, 


ſhall be Removed by Certiorari out of the County. 


[See the 5 Geo. 1. chap. 26. F. 7. Concerning Gunpowder, and 

of Indiftments and Informations, chap. 5. poſt.] 1 
2. * Tranfitory Actions, or all Perſonal Actions, where no Poſ- 
ſeſſion is awarded, (as Actions for Debt, Detinue, Aſſault and Bat- 
tery, Falſe Impriſonment, Deceit, Trover and Converſion, Treſ- 
paſs for Goods carried away, Account, &c.) may be brought in 
any County, and laid in any Place ; and the Defendant cannot Tra- - 
verſe it, or be allow'd to ſay, that it was done in another Place; 
except 'in the Caſe of an Officer, as a Conſtable, &c. who has a 
ſpecial [local] C:uſe of Juſtification by Reaſon of His Office. 5 
5 | the 


— 


bs, » 
* Debitum et contractus ſunt nullius loci, 2 Inſt, 231, 


CHAP. 4: Laws of England. 585 
the 21 Fac. 1. chap. 12.] or for taking Beaſts or Goods Damage- 
Feaſant ; or when an Action is brought againſt any one, for doing 
any Thing by Virtue of an Act of Parliament; or where Action is 
brought by a Leſſor againſt a Lefſee for Rent, &c. But if Tranſi- 
tory Actions are laid in a different County, from that in which the 
Cauſe of Action did ariſe, The Court upon Afidavit doth common- 
ly alter the Venue, i. e. Order it to be laid in the proper County, 
unleſs the Plaintiff will conſent to give no Evidence but what ariſes 
in the County where the Action is laid, or conſents to be nonſuited 
if he doth not give ſome [material] Evidence, ariſing in that Cony- 
ty. However, in Writs of Debt, Account, Detinue, &c. You ſhall 
not Declare; that the Contract was made in any other County, 
than is contained in the Original Writ. [See the 6 Rich. 2. chap. 2. 
though the Act is not put in Uſe.] But Obſerve, that when the 
Place is material, as when it is made Parcel of the Iſſue, then the 
Jury cannot find the Point in Iſſue in any other Place. [See 6 Rep, + 
46, 47.] In Actions Tranſitory the * Day and Time is not Traverſa- * Lit. 485, 
ble, if the A& be done before the Bringing of the Writ. As if a * 283. & 
Treſpaſs was done on the 4th of May, and the Plaintiff alledgeth it Toft = 
to be done on the 5th of May, or the iſt of May, when no Treſpaſs 
was done, yet if the. Treſpaſs was done before the Action brought, 
It is ſufficient. So it is in Indictments. | 
An Attorney has a Privilege, to lay his Action in * Middleſex, 2 Int. 229. 
becauſe: of his Attendance at the Courts of Weftminfter. See Of * Vent. 47. 
Privilege in the Catalogue of Writs, poſt.] ws 
Where the Contract and the Performance is © beyond Sea, This * 6 Rep. 46. 
wants Trial in our Law; except in Caſe for a Bond. [See Of the Hob. 11, 12. 
Court of Chivalry, (or Court Martial) and of the Court of Admi- 
ralty, Book. 4. chap.. 1. and of the Courts in Cities, Cc. chap. 2. 
= pra, Du 
4. Actions muſt be brought in Due Time, or They will be 
barr'd, by Statutes. of Limitation. Limitation is a certain. Time 
preſcribed. by Statute, within which an Action muſt be brought, 
Time of Limitation is Twofold, (viz.) In Writs by ſeveral Sra- 1 Inſt. 115. a. 
tutes, and to make Title to an Inheritance by Common Law. dee 
for Title to an Inheritance by Preſcription, Book 2. chap. z.] 


As to Writs or Aclions. 


By Weſt 1. or the 3 Ed. 1. chap. 39. The Limitation of a Writ 
of Right was from the Time of Rich. 1. (i. e. from the firſt Day of 
his Reign. For from the Time being indefinite, doth include the 
whole Time of his Reign. 


But this Time is altered. [See 1 1»ft. 114. b. 11 5.4. 2 Infl. 94, 
9% $9:.33% 239] Fr Goon oo | 

By the 32 H. 8. chap. 2. The Former Limitation of Time in a 
Writ of Right is reduced to Sixty Years-next before the Teſte of the 


Writ, And ſo other Actions are Limited to fifty,. forty, or thirty 
Tears; as by the Act [and 21 ac. I. chap, 16. Pat large appeateth. 


7 K 
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* 
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4 Rep. 10, This Act doth not extend to Services which by Common Poſ- 
/ | Taft. 115. a ſibility may not happen or become due within fixty Years ; as to 

cover the Hall of the Lord, &c, nor to a Rent created by Deed, 
nor to a Rent reſerved upon any particular Eſtate, nor any Writ of 
Right of Advowſon, Quare Impedit, Sc. [See the 1 Mar. 1 Par]. 
2 Sell. chap. 5.) but they are left as they were before the Statute 
within which Time the Demandant or Plaintiff in a Real Action 
muſt prove Himſelf or ſome of His Anceſtors to be ſeiſed. For the 
» 2 Inſt, 118. Law doth favour a“ long Poſſeſſion as an Argument of Right, tho 
no Deed can be ſhewn, rather than an ancient Deed without Poſſeſſion. 
Note, That tho' One hath been out of Poſſeſſion for 60 Years, yet 
| if his Entry is not taken away, He may enter and. bring his Action 
of his own Poſſeſſion, For the firſt Clauſe in the Act of the 32 H. 8. 
doth not bar any Right ; but ſays, that nb Perſon- ſhall ſue or main- 
tain any Writ of Right, or make any Preſcription, Title or Claim 
for any Lands, &c. of the Poſſeſſion of his Anceſtor or Predeceſſor, 
but only of the Seiſin of his Anceſtors within 60 Years ; which does 
not take away any Action of his own, Poſſeſſion, &c, [See for a fur- 
ther 1 of the 32 H. 8. chap. 2. the 1 [n/t. 115. a. 4 Rep. 
10, 11, 8, | Y | | 


By the 31 Eliz. chap. 5. Popular Actions, &c. where the King 
only hath the Forfeiture, ſhall be commenced within Two Years. 
Where the King hath only a Part, and the Informer the Reſt, They 
ſhall be commenced within One Near, [See the 18 Eliz. chap. 5. F. 1.[ 


But This is to be underſtood, where a ſhorter Time is not Limited 
by any other Statute. | r REED 

[See the 21 Fac. 1. chap. 2. By which Concealed Lands. ſhall not 
be recovered, unleſs it is proved, that the King had Title unto 
Them within fxty Years, Fe.] 


By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) All Writs 
. of Formedon in Deſcender, Remainder or Reverter, ſhall be ſued 
within 20 Years after Title accruing, Otherwiſe ſuch Title ſhall 
for ever be barr d. | ” 
All Perſons having any Right or Title of Entry into any Lands, 
&c. muſt enter within Twenty Years after Title accrued. The Ti- 
tles of any Infant, Feme Covert, Non Compos Mentis, One Impri- 
ſen'd, or beyond Sea, are ſaved; ſo as They-commence their Suit 
within Ten Years after ſuch Imperfefions removed. [See the 
4 & 5 Ann, chap. 16. infra.] 


e Kitch, 170, Note, © That Copyhold Lands are within theſe Statutes of Limi- 
tation of Entry within 20 Years, 


Now for the Time of Limitation in Perſonal Actions according 
to the 21 Fac. 1. | 


41 v Alſo all Afi ons upon the Caſe (other than for Slander) Actions of 
2 00 Account, (other than what concern Merchandize between Merchant 
2 Saund. 124, and Merchant) [Q. If it is an Action upon an Account Stated, or 


1 287. 5 wy 


CHAP. 4 Laws of England. 587 
only on Account Current] Actions of Treſpaſi Quare Clauſum Fre- 4 
git, Debt upon Lending or Contract without Specialty, or Arrear- 
ages of Rent, for Detinue, Trover, Replevin, ſhall be commenced 


within Six Years after the Cauſe Action, and not after, 


Note, That the Debt muſt be upon Lending or Contract and 
without Specialty; or elſe for Arrearages of Rent without Specialty. 

A Debt Confeſſed within Six Years doth not avoid the Statute, It 
muſt be an Expreſs Promiſe to give a New Cauſe of Action. [Nu.] 
Delivery of the Laſt Goods by Tradeſmen continues the Action, for 
what was before due. | 


All Actions of Treſpaſs, of Aſſault, Menace, Battery, Wounding 
and Impriſonment, ſhall be commenced within Four Years after ſuch 
Cauſe of Suit, and not after. | £ 

All Actions of the Caſe for Words ſhall be commenced within Two 
Years after the Words ſpoken, and not after; where the Plaintiff ſhall 
Recover no more Coſts than Damages, if. the Fury Aſſeſs the Damages 
under 40 8. | 

The Right of Infants, Feme Coverts, Non Compos Mentis, Per- 
ſons Impriſon'd, or beyond Sea, is ſaved; ſo that they Commence 
their Suits within the Time above limited, after their Imperfections are 
Remov'd. 3 The | | A at bars 

Provided, That if in any ſuch Actions Fudgment is given for the 
Plaintiff, and the ſame is reverſed by Error; or if a Verdict paſs 
for him, and upon Motion in Arreſt of Judgment It is given againſt 
Him; or if the Defendant is outlaw'd in the Suit, and does after 
Reverſe the Outlawry ; In theſe Caſes the, Plaintiff, His Heirs, &c. 
may commence à new Action within a Year, and not after. 


Note, That it is ſaid to be the Courſe of the Common Pleas, to « ,ventr.192; 
Declare in any Action (eſpecially upon an Aſumpſit or the like) up- 193, 259. 
on a Quare Clauſum fregit, as they do upon a Latitat in the King's 
Bench. And therefore If One ſues out an Original, or takes out a 
Latitat in a Perſonal Action within the Time Limited by Statute, 
and upon his Latitat hath a Non eft Inventus Returned by the She- 
riff, and enters his Writ upon the Roll, and Files it, though he 
doth not Declare againſt the Party within the Time limited by the 
Statute, The Action ſhall be ſaid to be brought in Due Time, But 
a Writ ſued out, and not returned, will not avoid the Statute of Li- 
mitations. 2 Ld. Raym. 883. Truſts are not within the Statute of 
Limitations. 2 Wms. 145, 374. 

The King is not within theſe General Acts of Limitation, * nor » ii Rep. 74. 
| Eccleſiaſtical Perſons for Their Lands belonging to their Churches; 
For then by Colluſion They might Evade the Statutes, made to 
Prohibit Their Alienations. | 

© An Action of Debt Grounded on the 2 Ed. 6. For not ſetting « t Saund. 38. 
out of Tithes, or any Action Growing by Virtue of a Statute (being a 2 Saund. 66. 
Specialty) is not within the 21 Fac. 1. chap. 16. The like of Arbi- 
trament under Hand and Seal of the Arbitrator, being a Specialty. 

See the 10 & 11 V. 3. chap. 14. Concerning Limitation of Writs 
of Error under Fines, Recoveries, Judgments, &c. and the 4 & 5 
Ann, chap, 16, Concerning Claims and Entries to Avoid a Fine, 5 ä 
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4 Inſt. 185. 


"whe (hall be a fofficient Entry, or Chim within the Statute of Li- 
mitations made the 21 Fac. 1. chap; 16. and Concerning Suits in the 
Admiralty for Seamens Wages. to be proſecuted within Si Years, 
12 M. z. chap. 3. Where the Plaintiff ſtaĩd by Privilege of Par lia. 
ment ſhall not be bart'd by the Statute of Limitations. 


By the Statute. of the 4 & 5 Aun. chap. 16. If any Perſon againſt 
whom there ſhall be Cauſe: of Aion for Seamens Wages, or for 
Treſpaſs, Detinue, Trover, Replevin, Account, Caſe or Debt 
Grounded on Cuntructi or Lending without Specialty, or for Rent, or 
Aſſault, Menace, Battery, Wounding and Impriſonment, ſhall at 
the Time of fuch Cauſe of Suit accrued, be beyond Sea, Then the 
Perſon entitled to ſuch Suit may Bring an Action after the Return of 


fuch Perſon, ſo as he brings the ſame within ſuch Time after the 


Return, as is reſpectively Limited by the 21 Jac. 1. chap. 16. 


The former Statute of the 21 Fac. 1. ſaved the Plaintiff's Right 
where he was beyond Sea, but not where the Defendant was beyond 
Sea. 

It is to be wiſhed; that in * Criminal Caſes at the Suit of the King 
there was a Limitation of: Time for Proſecution ; eſpecially in Caſe 
of Life and Death. [See the H 3. chap. 3. By which the Indict- 
ment in High Treaſon in ſome Caſes, is to be Town within Three 
Years after the Offenſe committed; 1 Geo. 1. chap. 5 Concerning 

Rioters.] In Offenſes under Treaſon and Felony FR are many 
Statutes that Limit the Time of Proſecution to one or Two Years, 
Six Months, &c. A ſhort Limitation of Time is always neceflary, 
where. an Offenſe is Committed by Bare Words. [See 4 Ann. chap. 8. 
where Information upon Words ſpoken” muſt” be given upon Oath 
within Three Days, and Proſecution be within Three Months after 
Information, and Conviction muſt be by the Oath of Two Witneſſes.] 
He that will take Advantage of the Statute of Limitations muſt 
plead-it ; or he cannot have the Benefit of it, although it appears 
upon the Declaration that the Cauſe of Action accrued fo many 
Years ago. 2 Ld. Raym. 838. 


U. b A Writ (Breve, à Brevitate) in General is the King's Pre- 
cept in Writing under Seal, Commanding ſomething to be done, or 


giving Commi ſion to have it done. 
. Writs are larger than Actions. Some are Grounded upon Rights of 


Action. Some are in the Nature of Commiſſions, as Writs of | ends 
Oyer and Terminer, Writs to Elect Knights and Burgeſſes of the 
Parliament, For Surety of the Good Behaviour or Peace, &c. 

Some Writs are Mandatory and Extrajudicial, as Ne Exeat 
Regno fine Licentid, Writs for calling One to be a Peer, To chuſe 
a Bichey, To call one to be a Serjeant, Chief Juſtice, Sc. Some 


Writs are Patent, or Cloſe. Patent (or Open) ready to be ſhew'd, 
that the Sheriff, &c. might take Notice thereof. Cloſe, as Writs 


Directed into Antient Demeſne, &c. 
Some Writs are Directed to the Sheriffs or Coroners and in Spe- 
cial Caſes to the Party, as Writs of Prohibition, Ne Exeat Regno; 


or to others, as to Judges Temporal or Eccleſiaſtical, &c. 


; But 


But now of Writs Grounded upon Action. 


After the Action is fixed on for a Wrong done, or a Right De- 
tain'd, ſuch a Writ muſt be taken out, as is ſuitable to the Action. 
For the Writ is Different from the Action, though they are often 
Confounded. The Writ is to be Grounded upon the Action, and 
is the Means to bring the Plaintiff to his Right. Such a Writ is the 
King's Precept in Writing under Seal iſſuing Out of his Courts, where- 
by any Thing is Commanded to be done touching a Suit or Action 
Commenced, But yet more particularly, A Writ is a Proceſs iſſu- 
ing out of the Chancery, or other Court, Commanding the Sheriff 
of the County, &c. to Summon or Attach a Perſon, to Anſwer the 
Suit of another. The Writ muſt be directed to the Sheriff, though 
It be for a Thing done in a Franchiſe. And he muſt ſend it to the 
Bailiff of the Franchiſe ; who ſhall ſerve it as a Servant to the She- 
riff, and the Sheriff ſhall Return it. [See Of the Sheriff, Book 1. 
chap. 7. Of a Bailiwick Tit. Franchiſes, Book 2. chap. 2. 
Of Writs that are Grounded on Civil Actions, Some are Original 
and ſome Judicial. Original (of Great Authority for the Proof 41 tag 94. b. 
of the Law in particular Caſes) which iſſue out of the Court of 8 Rep. 48,49. 
Chancery in the King's Name, and are ſent to make a Defendant ap- 
pear. * Some are in the Præcipe quod reddat, as Debt, Detinue, * Finch 257. 
Sc. Some 2uod Permittat, as for One to uſe his Common, Ge. 2 luft. 46. 
Some. Quod Faciat, as in an Action of Account, Covenant. A 
Præcipe is a Command to the Sheriff, to Require the Defendant, 
to do ſomething, that the Plaintiff ſueth for, or to ſerve a Proceſs 
upon Him. A Si Fecerit Te Securum is That which Commandeth 
the firſt Proceſs to be ſerved immediately, © Here the Plaintiff in 1 Inſt. 127. a. 
the Writ is ſuppoſed to give Security by Pledges ; but this is diſuſed. 
Writs original alſo may be in Appeals that Concern Life. [See 
1 H. 5. thap: 5. Of Additions in Original Writs of Actions Perſonal, 
Appeals, Sc. and 2 Inſt. 665, &c.] Judicial, which Iſſue out of 
the Court where the Original is Return'd, after the Suit is begun, or 
where the Cauſe Depends, and do bear the Name of the Chief Ju- 
- Nice of the Court, whence they Iſſue. 
| Writs alſo according to the Nature of the Aion are either“ Real, « i Ing. 73. b. 
Perſonal or Mixt. Real, which touch the len and are call'd 2 Inſt. 40, 
Writs of Entry; or the Property, which are Writs of Right, &c. 
But Theſe Real Writs, and the ſeveral Proceſſes thereon, as the Grand 
Cape, Petit Cape, Saver Default, Reſceit, View, Aid Prayer, 
Voucher, &c. are out of Uſe. For in moſt Caſes at this Day (as I 
have ſaid before) where the Entry is Lawful, Men chuſe to Reco- 
ver Their Poſſeſſions by Ejectiment. In Common Recoveries only, 
the Form of ſuch Real Actions is Preſerved. And ſometimes, tho 
ſeldom, There is a Writ of Dower or Formedon. But in the Grand 
Seſſions in Wales They proceed by ſuch Writs. The Remedy alſo 
By Writs of Aſiſe, as Novel Diſſeiſin, &c. and the ſeveral Forms 
and Proceedings relating to them are antiquated by the Common 
Uſe of Ejectments inſtead Thereof. So that an Aſſize is rarely 
brought, unleſs for the Recovery of the Poſſeſſion of Offices. Other 
Aſſizes, as for Commons, Ways, Nuſances, &c. are turned (as hath 
been ſaid) into Actions of Treſpaſs, and Actions on the Caſe, Per/o- 
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590 An Inſtitute of the Book IV. 
nal; which are Writs taken out for Debt or Damages, c. where 
the Plaintiff is to be reſtored to ſomething in the Perſohalty. Mixt; 
which are Writs that iſſue out for the br of the Thing De- 
manded and Damages. Pi TY RO | 

« 1Inſt.161.2 Note, That the King's Writs are Ex Debito Fuſtitie, and cannot 

2 Inſt. 4% he denied to the Subject; tho' ſome are Ex Gratia, as Writs of Pro- 

369, 623. . 4 * k 3 f | 
tection, De Excommunicato Capiendo, &c; And it ought to be Re- 
membred, That It is Regularly True, that no Man ſhall he puniſhed; 
for ſuing of Writs in the King's Courts; be it of Right or Wrong; 

Writs Original and Judicial, moſt neceſſary to be known, are 
theſe that are ſet down in Alphabetical Order; But Fitzherbert's 
Natura Brevium muſt be read again and again; and upon all Oc- 
caſions Conſulted, 


A 


F. N. B. 9g, Þ Accedas ad Curiam, lies to Remove Plaints in any other Court- 
. of the Baron beſides the County-Court ; and is directed to the Sheriff to 
Law, v Ac- make a Record of the ſaid Suit in Preſence of the Suitors of the ſaid 
cedas ad Cu- Conrt, and to certify it into the King's Court. 


* B. © Account, lieth againſt Guardian in Socage, a Bailiff or Receiver, 
. 116. or againſt One as Bailiff and Receiver. [See 4 & 5 Anne, ch. 16.] 


F. N. B. 33. Ad Admittendum Clericum, is directed to the Biſhop, to Admit 
a Clerk, after he has Recovered his Preſentation. 
Ad Inquirendum, is a Judicial Writ, commanding an Inquiry to 
be made by a Jury, into any Thing touching a Cauſe, depending in 
Court, for the Satisfaction of the Court, and Execution of Juſtice, 
* Finch 484. © There need not to be Twelve upon the Jury. 
fF.N.B. f Ad Quod Damnum, is a Writ of Enquiry, of what Damage it 
121. will be to the King or any other Perſons, to Grant a Liberty, Fair 
or Market, Highway, Cc. [See the 8 & 9 V. 3. chap. 16. ] or to 
Grant Lands, or Licence to Alienate in Mortmain, &c. 
F. N. B. * Annuity, is a Writ which lieth for the Grantee, where One 
2 Granteth to another a Vearly Rent for Life, or for Vears, or in Fee, 
1 out of his Lands, or out of his Coffers, to receive from his Perſon 
(and His Heirs if named) Yearly at a certain Day, when it is behind 
at the Day of Payment. [See Of Annuity, Book 2. chap. 2.] 
F. N. B. zi, Aſiſe of Darrein Preſentment (i. e. Ultime Præſentationis) lies 
37, 195, Where One or His Anceſtors have Preſented a Clerk to the laſt A- 
&. 5” yoidance of a Chuch, and a Stranger, upon the Death, Reſignation, 
Sc. of the Clerk, Preſents a Clerk to the ſame Church, in Diſtur- 
bance of Him that Hath Right. [See Qyare Impedit Infra, and for 
the Meaning of an Aſiſe, Lit. 646.] 
F. N. B. Aſiſe of Furis Utrum, lieth for a Parſon againſt a Layman, or 
1 of for a Layman againſt a Parſon, or for One Patſon againſt another; 
nit. 159. 4. 
2 Inſt. 407. for Lands and Tenements, whether they be Lay-Fee or Free-Alms, 
or Free-Alms of this Church or another. [See Feſt. 2. chap. 24. 
14 Ed. 3. chap, 17.] | N 
F. N. 3. * Aſiſe of Mortdanceſter (Aſiſa Mortis Anteceſſoris) lieth where 
i9,&. One's immediate Anceſtor dies ſeiſed of Lands, and a Stranger 
Finch 290. Abates, ' 3 : | | 
1F.N.B, Aſiſe of | Novel Dh. is a Real Writ for a Freeholder againſt 
177. His Diſſeiſor, whether of Land, Rent, &c. | 
8 Rep. 45. Where 
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Chap. 4. Laws 
Where Writs of Aſſiſe lie at Commun Law, or By Statute; See 
HYebb's. Caſe, 8 Rep, 455 Sc. CCC A RO IE ; 
Attachment, is to take One by his Body, Cc. to Bring Him to- Tams of 
Anſwer, &c. Alfo it iſſues for Contempt of the Court, or upon the Lay, v. 
Afidavit for not Obeying a Rule or Order, &c. and the Perſon ſo Attachment. 
attached may be Examined upon Oath or Interrogatories, And if 
he is Acquitted, He ſhall be Diſcharged upon Motion to the Court. 
But if He Appears to be Guilty, He ſhall be Fined for His Contempt. 
In Inferior Courts There may go an Attachment againſt One's 
Goods, to make Him appear in a Perſonal Action. There is alſo 
a Foreign Attachment, which is an Attachment of the Goods of Fo- 
reigners within a Liberty, or City; at the Suit of atiy within the Li- 
berty, to whom a Foreigner oweth Money, Sec. 
Further, There is a Writ of Attachment of Privilege at the Suit 
of a Clerk or Attorney of the Court, which is in the Nature of 
a Capias, to bring a Defendant into Court. It will hold the De- 
fendant to Bail. J 1 N 
Attaint, lieth againſt a Jury of Twelve Men after Judgment, * F. N. l. 
who have given a Falſe Verdict in any Court of Record; that the puch 484. 
Judgment might be reverſed. [See Weſt. 1. ch. 37. 455 Ed. 3. ch. 7. 485. wr 
9 Rith. 2. chap. 3. 32 H. 8. chap, 3.] The Plaintiff in the Attaint 
can give no more Evidence, than was given at firſt, But the Pe- 
fendant in Affirmance of the firſt Verdict may. | 
Audita Querela, is fot a Perſon who is like to be in Execution, « F. N. 5. 
or is actually in Execution, upon a Statute; Recognizance, or Judg- 102. 
ment; to ſet aſide the Execution, by ſuggeſting ſome juſt Cauſe ſince = 2 
the judgment, to Diſcharge Himſelf of the Execution ; as Arbitra- 1 Inf. 200. b. 
ment, Releaſe, &c. This Writ ſhall Iſſue out of Chancery directed Inſt. 396. 
to the Juſtices of the King's Bench or Common Pleas, willing them: ! 
to Grant Summons to the Creditor, to Appear before Them to An- 
It lies not againſt the * 3 Ttſt. 255. 
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ſwer the Complaint at a certain Day. 
8 
e Beneficio Primo Eeclefiaftico Habendb, is a Writ Directed * Reg. 307. b. 
from the King, to beſtow the Benefice that ſhall firſt fall in the. 
King's Gift, Above or under ſuch a Value, upon a particular 
Perſon, 


E 


Capias ad Reſpondendum, is the next Writ to the Original in an 

Action of Debt, &c. and is a Proceſs to Impriſon the Defendant. 

[See the 19 H. 7. chap. 9. 23 H. 8. chap. 14, Cc. | m 

! Capias ad Suti faciendum, is 7 Writ for Execution after * 11Inſt. 289. 4. 
Judgment, to take the Body of a Man, and to Impriſon Him, till * * 3949 
Satisfaction is made. It lay not at Common Law. But it is given 3 Rep. 11, 


in many Caſes by Statutes. {See the 1 Fac. 1. chap. 13. 21 Jac. 1.1% 
chap. 24. 1 Roll. Abr. 897, Sc.] et ; Finch 496. 
 E Capias Utlagatuni, is an Execution for Arreſting a Perſon out- « Finch 476. 
law'd, when he Refuſes to appear upon the Exigent. [Sec Exigent.] 


= 
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F. N. B. 63. 
2 Inſt. 189, 
623. 


* 2 Inſt. 4. 


F. N. B. 


175 
2 Inſt. 3, 4. 
625. 


F. N. B. 
170. 


2 F. N. B. 


114. 
Finch 446. 


"Thaw | is alſo a ſpecial Capias Utlogatues Againſt his Body, Lands 
and Goods, 


. , * Capias pro Fine; is when a Fine is impoſed for an Olknks, pd 


is payable to the King. [See the 5 & 6 V. & M. chap. 12.] 

Capias in Withernam. [See Withernam, infra.) 
d Certiorari, is a Writ out of Chancery to an Inferior Court of 
Record, to Remove and certify the Record of a Cauſe. No Re- 
cord {ball be Removed into the Common Pleas, or Indiftment taken 
in the Country to the King's Bench immediately by a Certiarari 
[2z.] ; but firſt It muſt be certified into Chancery by a Surmiſe, and 
from thence ſent by Mittimus into the Common Pleas or King's 
Bench, as the Caſe is. [See the 1 & 2 Ph. & M. chap. 13, 21 Jac. 1. 
chap. 8. & ch. 23. 12 Car. 2. ch. 23. 22 Car. 2. cb. 12, 3 & 
W 10 & 12. 48 FV. & M. cb. 23. 5 G6. & M. 
chap. 1 IV. & IM. chap. 6. 8 S9. z. cb. 33. I Ann. cb. 18. 
5 Ann. Set 2. ch. 14. 5 Geo. I. ch. 15. 5 Geb. 2. ch. 19, 

© Cauttone Admittenda, is a Writ that lieth to a Biſhop (when one 


Taken by Force of the Writ de Excommunicato Capiendo, offereth 


ſufficient Pledges or Caution to Obey and Submit to the Eccleſiaſti- 
cal Laws for the Future) to admit the Caution and to Deliver Him, 


It may be directed to the Ordinary himſelf, to Command him to be 


delivered, which the Ordinary may do by Word. See Excommus 
nicato Capi endo and Deliberando, infra.] 

4 Clerico Capto per Statutum Mercatorum, Sc. is for the Delivery 
of a Clerk out of Priſon, who is Impriſon' d upon a Statute-Merchant, 
&c. [See 13 Ed. 1.] 

; Gerict non Eligantur in Officrum, Se. For a Clerk not to be 


| choſen an Officer for his Lands; as Bailiff, Beadle, or in any ſach 
like. Office, And this Writ reciteth, that by the Common Law 
They ought not to be choſen, 


f Conge d Elire (leave to Ele) is the King's Licence to a Dean 
and Chapter in the Time of Vacation, to proceed to an Election of 
a Biſhop. [See the 25 H. 8. ch. 20.] 

Conſpiracy, is where Two Perſons at leaſt maliciouſly Conſpire, 
to Indict any Perſon Falſly of Felony, Treſpaſs, &c. [2y@re of 
Treſpaſs ?] and the Perſon is acquitted, Here the Perſon Indicted 


after een ſhall have a Writ of Conſpiracy, [See Of Conſpiracy, 


F. N. B. 50. 


1 F. N. B. 


* F. N. B. 
251. 


F. N. B. 
145. 


Book 3. chap. 3. 
n Conſultation, is to Return a Cauſe, removed by Prohibition, to 


the Eccleſiaſtical Court, when the Judges find, that That Court hath 
Juriſdiction, or that the Suggeſtion is Falſe, or not Proved. It is in 
the Nature of a Procedendo. [See the 24 Ed. 1. 50 Ed. 3. ch. 4. 
and of a Procedendo and Prohibition, infra.] + 

i Coronatore Eligendo, is directed to the Sheriff out of n 


to call together the Freeholders of the County, to chuſe a New 


Coroner, and to Certify the ſame into Chancery. There is alſo a 


- Writ De Coronatore Exonerando to Diſcharge him. 


k Corpus cum Cauſe, iſſues out of the Chancery, where a Man 
lies in Execution upon a Judgment for Debt, to Remove the Body 


and the Record in the King's Bench, Cc. there to lie until the 
Judgment is ſatisfied, [See the 2 H. 5, ebay. 2. 21 Jac. I. cb. 23.] 


! Covenant, lies upon a Covenant by Deed. [See Actions of 2 
venant, ſapra. 


4 Darrein 
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D. 
Darrein Preſentment. [See Aſſize of, &c.] 
Debt. {See Action of Debt, ſupra.] 1 F. N. B. 
b Deceit. See Action of the Caſe, ſupra.] | nn 
© Decies Tantum, lieth againſt a fx. who takes Money of <p. N. i 


either Party, to give his Verdict. And it lies againſt the Jurors, 171. 
though They ſeverally take Money. It is call'd Decies Tantum, be- 
cauſe the Recovery is for Tex Times ſo much, as was taken, [See 
the 38 Ed. 3. chop. 12.] 9; 4 
* Dedimus Poteſtatem, is a Writ to Commiſſion Private Perſons, . F. N. B. 
to do ſome Act in the Place of a Judge, as to take a Perſonal An- 145-147-179; 
ſwer to a Bill in Chancery, To Examine Witneſſes, Sc. to Levy a | 
Fine, to take a Recovery, &c. [Sce 15 Ed. 2.] 
* Detinue. [See Action of Detinue, ſupra.) | „F. N. B. 
Diſtringas, is Directed to the Sheriff, &c. commanding Him, 1 
to Diſtrain One for Debt to the King; or for His Appearance at a 
Day. Diftringas Furatores, is a Writ directed to the Sheriff, com- 
manding Him to Diſtrain upon the Jury, and to Return Tues (Pro- 
fits of their Lands and Tenements) To appear; which cannot be 
ſaved upon Non- Appearance, but on Reaſonable Cauſe proved by 
Oath. [See 4 & 5 V. & M. chap. 24.] 
Dower. [See Right of Dower, infra.] 
Duces Tecum, iſſues out of Chancery, Commanding one to ap- 
pear at a Day in that Court, and to bring with him ſome Writing, 
Fc. that is wanted, to be there inſpected. | 
There is alſo a Duces Tecum Licet Languidus, Directed to the 
Sheriff, upon a Return That he cannot bring his Priſoner without 
Danger of Death. 6 


E. 


* Ejectione Firmæ. [See Action By Ejectment, ſupra.] t F. N. B. 220; 
 Elegit, is a Writ Judicial, given by Statute, directed to the *F. N. B. 
Sheriff, where one hath gotten Judgment for Debt and Damages, 4 * b. 
| : 2 g : nit. 289. 
or upon a Recognizance, in any Court, Commanding him to De- 290. a. , 
liver to the Perſon Recovering all the Goods (Beaſts of the Plough 2 Iaſt. 394, 
Excepted) of the Debtor, and' half the Lands, &c. if the Goods are 4 Ra 
not ſufficient; upon which the Creditor ſhall hold the Moiety of 12, 65. 
the Land belonging to him, until his whole Debt or Damages are 
fatisfied, This muſt be done by an Enqueſt or Jury of Twelve 
Men, ſummon'd by the Sheriff, upon ſach Land as the Defendant 
Had at the Time of the Judgment. But this Writ ought to be ſued 
within a Year and a Day after the Judgment, [See Weſt. 2. chap. 18. 
32 H. 8. chap. 5. And for the Expoſition of theſe Statutes, 1 It. 
289. 6. 290. a. 2 Inſt. 394, 395, 396.] 5 
® Error, is to Redreſs a Falſe Judgment, given in any Court *F. N. B. 
of Record, where the Court hath Power to hold Plea of any Sum pace, 24 
in Debt or Treſpaſs above 40 s. : ; 480. 779 
Eſſendi Quietum de Telonio, is to Officers, not to Grieve thoſe F. N. B. 
that ought to be Quit of the Payment of Toll in Fairs and Mar- ***: 
kets according to their Privilege, either by Charter or Preſcription. 


7M Ex- 


. 
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F. N. B. . Excommunicato Capiendo, is Directed to the Sheriff upon Certi- 

Ren 69. ficate of the Biſhop, &c, under His Seal into the Chancery, to Ap- 

| prehend a Perſon Denounced Excom municated Forty Days for Con- 
tumacy or Contempt of the Eccleſiaſtical Laws; and to Commit 
him to Priſon without Bail, until he Submits. The Certificate is 
Good tho? it comes from the Biſhop before Conſecration. For the 
Confirmation gives him Juriſdiction. [See the 5 Eliz. chap. 2 3+ 
And of Excommunication, ſupra, *chap. 1 

dF.N.B. 63, * Excommunicato Deliberando, is Virecicd to the Biſhop, to De- 

* ier an Excommunicate Perſon upon his Submiſſion to the Church, 

9225 upon Certificate of the Biſhop into the Chancery, That the Church 

is Satisfied, and that He hath Abſolved Him. 

If the Biſhop will not accept of his Caution, or Pled ges to f 
mit upon the King's Writ De Cautione Admittendd, or will not com- 
mand the Sheriff to Deliver him, or if the Excommunication is for 
a Matter, that is not of Ecclefiaſtical Cognizance, 'This Writ ſhall 

be Directed to the Sheriff, to Deliver him, And if an Excommu- 

nicate Party offers to perform a Sentence, and the Biſhop refuſes to 
Accept it, and to Abſolve Him, the Party ſhall Have a Writ to 
the Biſhop, requiring Him toiAbſolve him, (oe Cautione Aamit- 
tenda, ſupra.) 

© Reg. Orig. © Excommunicato Recipiendo, is to Remand a Perſon Excom- 

=o B. 64. municated to Priſon, who hath been illegally Delivered from thence, 
before he has ſubmitted to the Church. 

F. N. B. ao. * Executione Fudicii, is Directed to a Judge of an Inferior Court 
of Record, or not of Record, to do Execution upon the judgment, 
or to Return ſome Reaſonable Cauſe, wherefore he — the Exe- 
cution. [See of Execution, infra.] 
 Exigent, lieth where the Defendant in an Action Perſonal cannot 
be found. It is directed to the Sheriff, to Proclaim and call the 
Defendant, Five County-Days one after another, Exadting and Re- 
quiring Him to Appear upon Pain of Outlawry, or to be out of the 
Protection of the King and his Laws. The Judgment of Outlawry 

is to be Pronounced by the Coroner, on the Fifth County: day. 
Se 31 Eliz. chap. 3 

F. N. B. 131. © © Extent, is Dirested to the Sheriff, to Seize and Value Lands and 
4 Rep. 57. Goods, to the utmoſt Extent, if One that is bound to the King by 
Specialty, or to others by Statute, Recognizance, &c. hath forfeit- 
ed it; ſo that by the Yearly Rent the Creditor may be paid His 
Debt. Upon this the Creditor may ſue a Writ to the Sheriff out of 
the Chancery, to Deliver him the Lands and Goods to the Value of 
the Debt; which is call'd a Liberate, [For Extents By Elegit, Sta- 
tute-Merchant or Staple, &c. See Weſim. 2. chap. 18. Stat. de Aclon- 

. Burnel de Mercatoribus, 23 H. 8. chap. 6. 32 H. 8. chap. 5.] 


F, 
F. N. 5 Falſe Impri ſonment, is brought for Im mprifooig One without 
86.K. Cauſe, or for unlawfully Detaining Him without Legal Proceſs. 


b F. N. B. 17, * Fal iſe Judgment, is to Correct Judgment, given in a Court nat 


18. of Record. 


3 = B. v Fiery Pacias, is directed to the Sheriff, where one hath Reco- 


t Laſt, 290. b. vered in an Action Debt or Damages in the King's Court, to Go 
man 
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mand him to Levy the Debt or Damage of the Goods and Chattels 
of the Perſon againſt whom the Recovery was Had. It may be 
brought at any Time within a Year and a Day after Judgment. 
[See Weſtm. 2. chap. 18. Scire Facias and Execution, infra.) 

* Forcible Entry, lies where One is ſeiſed of a F rechold, and is * F. N. B. 
thereof Diſſeiſed or put out of his Lands or Tenements, with Force; 48. 
or if he is Diſſciſed Peaceably, and afterwards the Diſſeiſor doth 
keep and detain the ſame with Force, [See the 8 H. 6. chap. g.! 

b Formedon (De Forma Donationis, becauſe the Writ doth compre- * F. N. B. 

hend the Form of the Gift) is of Three Sorts, (vi2.) Formedon in the ptr 2 
Deſcender, Remainder and Reverter. Formedon | in Deſcender is for 1 Inſt. 326. b. 
the Iſſue in Tail, which claims by Deſcent per Formam Dom, It is the 393. b. 
Higheſt Writ that a Tenant in Tail can Have. [See Weſt. 2. chap. I.] 
A ö hedbs 6 in Remainder is for Him in Remainder, His Heirs and Aſ- 
ſigns, after the Determination of the Eſtate-tail.  Formedon in Reverter 
lieth for him in the Reverſion, or his Heirs or Aſſigns, after the 
Eſtate in Tail is N 


H 
: . Corpus, lies where One is Indicted of a Treſpaſ before © F. N. B. 


Juſtices of the Peace, or in a Court of any Franchiſe, and is In p wh 
ſon'd for the ſame, and hath Offered ſufficient Bail, and it is Refuu d 55, oth mw 
where Bailable ; or where a Debtor is arreſted in an Inferior Cour Te:ms of the 
and in Priſon, This Writ may Remove his Body and the Cauſe 2 ES 
from the Inferior Court, to be tried at Common Law in a Superior 
Court. Thus It is == I one is impriſoned according to Law. 
[Sce 5 43 Eliz. chap. 5. 21 Jac, 1. chap. 23. 31 Car. 2. 
chap. 2 | E 
75 Habeas Corpora, is to bring in a Jury, or ſo many of Them as « Terms of 
Refuſe to come upon the Venire facias, for the Trial of a Cauſe eb Law, 
at Iſſue. 
© Habere Facias Seifinam, is directed to the Sheriff, to Give Sei- F. N. B. 167. 
fin in Land of Freehold Recovered in the King's Courts. . 
Habere Facias Poſſefſionem, is directed to the Sheriff, to Give Fac. Seil. 
Poſſeſſion of a Term for Years, Recovered in the King 8 Courts, as Finch 410. 
in Ejectment. 
* Homine Replegiando, is to Bail One out of Priſon, except in * F. N. B. 
Caſes of Treaſon, Murder, Outlawry, Excommunication, Sc. [See 9% 7. 


. Weſt. 1. chap. 1 5. 2 Inſt. 1567 186, 107. Sc. 3 Car. 1. and of 
Ball, cbap. 5. + $f 
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- © Tdiota. Inguirendo vel n is directed to the Sherif, s F.N.B. 
Requiring Him to call before Him the Party repreſented to be an 232, 233. 
Ideot, and to Examine him, and alſo to Enquire by a Jury, whe- 
ther he i is of ſufficient Underſtanding, to manage His own Lands, 
pod to Certify the ſame, into Chancery. But he may be Examined 

fore the a Chancellor, &c. And if it doth not appear, That F. N. B. 
he is an Ideot, The Inquiſition of the Sheriff may be ſet aſide. Wa 

a Indicavit, lieth for the Patron of the Defendant, where One 452. * 
Parſon ſueth another Parſon in the Spiritual Court for Tithes, which 1 Inf. 243. 2. 


2 Inſt. 36 
Amount 36+. * 
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Amount to a Fourth Part of the Advowſon of the Tithes. It is a 
Writ of Prohibition, directed to the Eccleſiaſtical Judge, not to 
proceed. For in this Caſe the Cauſe belongs to the Temporal 
Courts, becauſe the Patron of the Clerk Defendant ſhall loſe the 
Benefit of His Advowſon, loſing the Profits of the Church, if the 
Clerk of the Plaintiff ſhall Recover. 
The Indicavit then is always between four Perſons (ws) Two 
Patrons and two Clerks. One claimeth to hold of the Advowſon 
of One Patron, the Other of the Other Patron. This Writ is ſet 
at a Fourth Part by Articuli Cleri or the g Ed. 2. chap. 2. whereas 
It might have iſſued for any Value before the Statute. And ſo it is 
now in the Caſe of the King. 
Webs = Tnjunfion, Generally ifſues out of Chancery or the Exchequer, 
= 2. pe. to Stay Proceedings in the Temporal Courts, and ſometimes in the 
—— os HE Spiritual Courts, upon Suggeſtion, that if the Rigour of the Law 
ecry, $. 23. takes Place, It is againſt Equity and Conſcience. Sometimes it is 
granted in Chancery or the Exchequer, to Quiet a Poſſeſſion. 
Ju. is Utrum. [See of Aſiſe of Furis utrum, ſupra.) 
dF. N. B. Juſticies, is directed to the Sheriff, to do Juſtice i in a Cauſe above 
117. C. 119. 405, in the County-Court, Of which He bath not Cognizance by 
3 his Ordinary Power; The Court above having ſuch Confidence in 
Terms of the the Sheriff, that no Return is required of this Writ, It is in the Na- 


2 v. Ju- ture of a Commiſſion to the Sheriff, 


L 


© Terms of LTatitat, is to call One Originally into the King's Bench, to An- 

E ſuer in Perſonal Action. It hath its Name from a Suppoſition, 
that One cannot be found in the County of Middleſex, but that he 
bides Himſelf in ſome other County, as appears by the Return of 
the Sheriff of Mzddleſex. Therefore this Writ is directed to the 
Sheriff of That County to apprehend Him there. 

F. N. B. 4 Levari Facias, is directed to the Sheriff, for Levying or * 

295: 41. lecting of a Sum of Money upon the Rents, Corn, and other 

W ent Profit of the Land, and the Goods and Chattels of him that 

hath Forfeited a Recognizance.” This Writ is given by the Com- 
mon Law before the Statute of Meęſt. 2. chap. 18. gave the Elegit. 
The Fieri Facias is to Levy Execution of the Goods and Chattels 
only. [See Of Execution, infra. 

Terms of © ” Liherdte iſſues out of Chancery, directed to the Gaoler for 

D. the Delivery of a Priſoner, that Hath put in Bail for His Appear- 
ance. It alſo lies to the Sheriff, for the Delivery of Lands and 
Goods taken upon a Forfeiture of a Recognizance. [See Extent.] 

14 Toft. 116. And it lies likewiſe for the Payment of an Yearly Penſion or Sum 
of Money, Granted under the Great Seal, being directed to the 
Lord Treaſurer, Chamberlains, Barons of the Exchequer or Clerk 
of the Hamper, —_ 

£FN.B.229. * Libertatibus Allocandis, is a Writ that lies to the Juſtices, 

: luſt. 231. commanding Them to allow a . upon Claim and Plea of 
the Grant of it. 


4 : | 
M. 
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Mandamus, is ſent by the King to the Head of a College [See * 2 Inſt. 40. 
1 Geo. 1. chap. 13. ] or other Corporation, Requiring them to Admit 32 8 
or Reſtore ſome Perſon into their Society, into an Office, &c. Alſo 18, 19. on 
To a Biſhop or Archdeacon, To Swear a Church-warden, an Ex- 
ecutor or Adminiſtrator ; To a Rector, Vicar or Church-warden, to 
Reſtore a Sexton, &c, [See 9 Ann. chap. 20. To Render the Pro- 
ceedings upon Writs of Mandamus more effectual.] It iflues out of 
the King's Bench. | 
, > Melius Inguirendum, is a Writ that lieth for a Second Inquiry, *F.N.B. 225. 
where a Partial Dealing is Suſpected. | 2 of che 
* Mittimus, is for Removing and Transferring of Records from —— 
One Court to another; and ſometimes by Certiorari into Chancery, 8 Rep. 168, 
and from thence by a Mittimus into another Court; * But the Lord x 3X 


Chancellor may deliver ſuch Record with his own Hands, if He 692 6915 


„ hogny ap its bags, lr orc gee ink 
A Mitimus is allo uſed. for a * Precept to a Gaoler, to Receive. 1 5 : 
and keep ſafe an Offender ſent to Priſon. | | 591, 592. 


F. N. B. 144 


f Monſtraverunt; lies for Tenants in Antient Demeſne, who Hold Inſt. 269 


by Free Charter, not by Copy, &c. when they are Diſtrained, to do * 
unto their Lords other Services and Cuſtoms than They, or Their 
Anceſtors, uſed to do. It is directed to the Sheriff, to charge the 
Lord, that he do not Diſtrain Them for ſuch Unuſual Services, &c. 
It lies alſo, when the Tenants are Diſtrain'd for the Payment of Toll, 
Sc. contrary to their Liberty. [See 49 Ed. 3. chap. 22.] 


N 


Ne Admittas, is to be directed to the Biſhop, for the Plaintiff, or : P. N. B. 477 
Defendant, where a Quare Impedit or Aſiſe of Darrein Preſentment * 5. 
is Depending, when either Party Fears, that the Biſhop will admit F.“ 
the, Other's Clerk. It ought to be brought within Six Calendar 
Months after the Avoidance, otherwiſe the Biſhop may preſent by 
Lapſe. 

Ne Exeat Regnum (or Regno) is to Inhibit one from going into P. N. B. 85; 
Foreign Parts without the King's Licence. It may be directed to 
the Sheriff, to make the Party find Surety, that he will not Depart, 
or elſe To Commit him to Priſon ; or it may be directed to the 
Party Himſelf, and if he goes he may be Fined. [See 3 Int. 178, 

179, 180, where Obſerve That it is ſaid, That Kingdoms under ſe- 

veral Kings are Sanctuaries for Fugitive Subjects, Sc.] 

Nif Prius. [See Of the Court of Aſiſes, chap. 1. ante.] 

i Non Omittas Propter Aliquam Libertatem, is directed to the F. N. B. 68 
Sheriff (where the Bailiff of a Liberty Refuſes or Neglects to ſerve 74: 05 
a Writ) to Enter into the Franchiſe, and Execute the King's Proceſs * f. 453. 
Himſelf, or by His Officer. Before this Writ, is Granted, the Sheriff 

muſt Return, That he hath ſent to the Bailiff, and that He Hath not 

ſerved the Writ. - But, for Diſpatch, The Uſual Practice is to ſend 

a Non Omittas with a Capias or Latitat, [See: Of a Bailiwick, Tit. 
Franchiſes, Book 2. chap. 2] \\ n | 


7 N | Non 


} 
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"E.N.Ba6z. * Nor Ponendis in Aﬀſifss & Turatis, is Gnaied: "0 the Freeing 
1 ſome Perſons, from being Put upon Juries. It is founded upon Weſl. 
2. chap. 38. Artic. ſuper Chartas, chap. 9. But ſee the 4 & . 
& M. chap. 24. where Oath is to be made, That the % ede Wh 
True; and Marl. chap. 14. or the 52 H. 3. chap. 14. as alſo 2 Tf. 
130. Where One that hath a Charter of Exemption, may ſue the 
Sheriff for Returning him. 


Novel Diſſein. [Sec Aſiſe of N. vol Diſfſeifin, ſupra.] 


O. | 
Oyer and Terminer. [See Of the Court of Aſſes, tb. 1. ante. 


pP. 
ek. N. B. Gr * Partitione Facienda, is to give Every One a Part, where Two 
1 465 b. or more Perſons hold Lands and Tenements as Jointenants, Tenants 


166. a. & b. in Common, Coparceners, and one or more of them refuſe to join 
167.4 169-4. in Partition. [See 31 H. 8. chap. *. 32 H. 8. chop. 7 989. 3. 
er. chop. 31. 
F. N. B. % © Pone, is a Writ whereby a Cauſe depending in the County- 
F _ 444 Court, or other Inferior Court, is removed into the Common Pleas, 
at. 339. and ſometimes into the King's Bench. As when a Replevin 1s de- 
pending by Writ out of Chancery, The Plaintiff! or Defendant may 
Remove the Plea by Pone. The Plaintiff without Cauſe, and the 
Defendant with Cauſe. 
A Writ willing the Sheriff (on he Plaintif's putting in Sureties 
to proſecute, being a Thing merely ſuppoſed) to Summon the De- 
fendant to Appear, and to Anſwer the Plaintiff's Suit, is alſo called a 
Pone, from the Words in the Writ, er Si A. fecerit Te Securum, 
oh Sc. Pone B. &c. 

« RN. B. * Ponendum Sigillum Ad Exceptionem, is to Require Juſtices to 
l 4 „„ put their Seals to Exceptions, made in Writing by the Plaintiff or 
4:8. +*/> Defendant againſt the Evidence, Challenge to a Juror, Verdict, or 
| other OY before the ſaid Juſtices. [See Weſt. 2. or 13 Ed I. 

chap. 31 
$2.44 44. Præmunire. [See Book 3. chap. 3.] 

2 luft. 55. © Privilege, lies for an Officer of the Courts at Weſtminſter, 

200 321. that is ſued in any other Court than where he attends, to Re- 
77 move the Cauſe to His own Court. An Attorney, &c. being Ex- 
ecutor or Adminiſtrator, ſhall not ſue or be ſued. as a Privileged 
-Perſon. [See 1 6 Ed. 3. Stat. 5. and of Privilege, Book 2. chap. 5. 
5. 12. 
6 Rey. . * Procedendo, is to ſend down a Cauſe (called from an Inferior 
2 lat 469%. Court to a Superior Court, as the Chancery, King's Bench, &c. by 
op B *53 Writ of Privilege, Certiorari, Habeas Corpus, &c.) to proceed up- 
on it; It not appearing to the Higher Court, that the Suggeſtion is 
ſufficiently proven. See 21 Jr: I. "Tha. 2 3. This i is a Procedendo 
n Loque 
But there is 4 Provalenty ad *rudiciins, Where the Judges of any 
Court delay the Patty, Plaintiff, or Defendant, and will not give 
* for him, when they ought to do it. 
4 P 757 


__- * 
Py 
* * 
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* Prohibition, iſſues out of the Chancery, King's Bench, or Com- F. N. B. 32, 
non Pleas, to Forbid a Judge, &c: in the Spiritual Court, Admiralty, _—_ 1 
Court of Chivalry, &c. to. Proceed in a Cauſe, that belongs to the . 
Common Law Courts, or that belongs not to their Juriſdiction, 5 _ 73- 
though the Courts at Law can give no Remedy; or it may For- SY 18 
bid 'a Judge of any Temporal Court, to Procced in a Cauſe de- Finch 450, 
pending before Him, apon Suggeſtion that the Cognizance of the 455 
» Cauſe does not belong to Him. The' King's Courts that may a- 456. * 
ward Prohibitiops, being informed by Plaintiff or Defendant, or by 
any Stranger, That any Cqurt Temporal or Eccleſiaſtical do Hold 
Plea, where T hey have no Fariſdidtion, . may lawfully Prohibit that 

Coutt, * as well after 1dgment and Execution as before. And if . 2 lat. 602, 
the Judge of the Infertör Court, or the Party, proceeds notwith- 607, 611. 
ſtanding à Prohibition, An Attachment may be had againſt Them, 55, 619. 
or an Action of the Caſe will Tie againſt Them. But upon a Prohi- 

bition in the Spiritual Coutt, the Party may appear and take a De- 
<laration upon the Suggeſtion, and go to Trial. And if thereupon 
It be found Againſt the Plaintiff in the Prohibition, A Writ of Con- 
Faltution vrill be awarded with Coſts. [See 8 & 9 H. z. cb. 10] 
In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court in a 
Cauſe of Tithes and other Spiritual Profits, the Suggeſtion muſt be 
proved to the Court by Two ſufficient Witneſſes within Six Months 
after ſuch Prohibition, Granted; provided the Suggeſtion does not 
cer a, Negative. [Sce the 2 & 3 Ed. 6. chop. 13. and 2 Ini. 
8 62 IT „ e | TM (Js. 41 * , aq | HL; 1 1 | 

An Inhibition is commonly iſſued forth out of a Higher Court- 
_ "Chriſtian to an Inferior Court-Chriſtian, To ſtop Proceedings ; and 

is in the Nature of a Prohibition. [See Stat, De Circumſpecte 

Agatis, 13 Ed. 1. Artic. Cler. chap. 1. g Ed. 2. 45 Ed. z. chap. z. 

2 Inſt. 601 to 618. 50 Ed. z.] 

© Proprietate Probanda, is to enquire before the Sheriff of the F. N. B. 77. 
Property of Goods diſtrained, when the Defendant claimeth Pro- 2 
perty upon à Replevin fed, © 9 88 
« 'Proteftion cum Claufula Volumus, is an Immunity given by F. N. B. 28, 

the King to a Perſon in his Service, to be free againft Suits of Law 29. 
for one Year ; and RE. Year to Year. Thus the King may grant . . 
a Protection to his Debtor, that he be not ſued till the King is paid a. & b. 
his Debt. [See the 25 Ed. 3. chap. 19.] There are many Sorts of 
Protections; but they are rarely uſed, being often oufted by Act of 
Parliament in perſonal Actions. But ſee the 12 C 13 . z. chap. 3. 
Of Privilege of Parliament, &c. r re Fer, ger PET ERR 
Pirodiſo, is here the Plaintiff forbears to Bring his Cauſe to « Terms of 
Trial, and the Defendant takes a Yenire Haciat ditected to the Jury the Law, v. 
with this Claiſe: (viz. Propi Qed, Ac.) Provided That if the — 


- 4 — — 2 - * 2 „% ROS: Apo— 
: 
— 


— 


Plaintiff taketh out any Writ to that Pürpoſe, The Sheriff ſhould 
Summon but one Jury upon them both. This is called going to 
Trial by Prbviſo. 5 RET 


TED 1-416 & hs, ü K-27 Moen; 

BER ME 8 W OOTY . REIT, + wk mats FS PO, [ay 17 f F. 11 
 * Qnate- Tmpedit, lies when One is diſtürbed by another in His zj. . B. 35, 
Right of Advowſon, to preſent a Clerk to a Church when it is void. 1 Iaft. 334. 
It differeth from a Durrein' Preſentment, becauſe that lies where 1 n ; 

2 | Re, 


. 
SS. 
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One and his Anceſtors formerly. preſented ; [Sec Aſſiſe of Darrein 
Preſentment, ſupra.] whereas a Quare Impedit lies alſo for a Pur- 
chaler. [See Weſt. 2. chap. 5. and for the Expoſition of this Act, 
2 Inſt. 356, &c. Allo 7 Ann. cbap. 18. And ſee of an Advowſon, 
| Book 2. chap. 2. And of an Action of Qn Quare Impedit, ſupra.] 
F. N. ;. 4. * Qyare Incumbravit, ſieth after a Recover in a ware Impedit 
1 Afliſe of Darrein Preſentment, againſt a Biſhop; who, within Six 
Barg s,, Months after the Death of the Incumbent admitteth a Clerk to the 
Benefice, notwithſtanding the Writ of Ne. admittas ſerved, on Him, 
This Writ may be brought after the Six Months: If the Biſhop doth 
Incumber the Church before a Ne admittas, then the Party . ſhall 
have a Qzare Impedit ; for the Ordinary can have no, Notice till the 
Ne Admittas. A Quare Incumbravit lieth always hanging | the Plea: . 
bF, N. B. 47. Þ Quare non admiſit, is where One hath Recovered- in a Plea of 
Advowſon, and the Biſhop will not admit * Clerk Mea dene 
. ma Lapſe, &c. | 
© Terms of Qu Minus, lies for the King s Farmer or Debtor i in the Court 
1 of Exchequer, becauſe by the Detaining of his Debt He, is the /e/5 
”w pay the King. This Writ goes into Wales, as well as the 
Sul pana out of the Office of Pleas. 5 
i Qyo Marranto, lieth againſt, any, Perſon or Corporation that 
c - Uſurps any Franchiſe or Liberty againſt the King, (See the 18 Ed. 1, 
— B. 226, 9 Ann. chap. 20. ] 
Flack 333. Note, That in a Qyo Warranto only Final Judgment, is given 
*2 Inſt. 282, againſt the King, or for the King. But there is a Salvo Jure for the 
495, 497- King to fave any other Title than that adjudged in a Q Warrante. 
[See 2 Inſt. 495, 496, 497, &c. for the an of Statutum de 
Quo Warranto, or 18 Ed. 1.]. 


4 > Inſt. 279, 
& 


71 
F. N. B. 71, f 8 is to Ws Damages, for Him whoſe 8 be- 
* ing diſtrained for Rent, Services, Fc. (but not for Damage: feaſant 


g pon a New T reſpaks) are diſtrained again for the ſame Thing, 
nging the Plea in the County-Court, or before the Juſtices. [See 
7 Ed. 3. chap. 7. 9 H. 6. chap. 4 
F. N. B . 75 Recordare Facias Loquelam (Gall d a Refals by conttacting it 
2 Inſt. 339. into the initial Words) is to command the Sheriff to make a Record 
of the Proceedings in the County-Court, &c. by Writ or without 
: Writ, and to ſend it up to the King“ Bench or Common Pleas. It 
is in the Nature of a Certiorari. The Plaintiff may remove the 
Plaint in the County without Cauſe, but the Defendant cannot re- 
move it without Cauſe ſhewn i in the Writ, as upon a Plea of Free- 
hold, Cc. But if the Plaint is in cnrthar Court, neither the Plain- 
tiff or Defendant can, remove it without Cauſe. [See Accedas ad 
Curiam, Certiorari, and Pone, fi apra.] 
Records et Proceſſu mittendis, or a Record and the whole Pro- 
ceedings in a Cauſe out of an Inferior Court into an Higher Court 
at Weſtminſter, &c. 
Re-extent, is a Second Extent upon Lands or Tenements, upon 
Complaint that the former Extent was partially made, Ge. 128 
Extent, ſupra.) . 


1 F. N. B. 66. h = 
e alt, [See dion by Replevin, ſupra}. 


1 
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There is alſo a Writ call'd Secunda Deliberatione, which is a Se- 
cond Writ of Replevin, granted where Cattle or Goods are diſtrained 
and afterwards Replevied; yet by Reaſon of ſome Default in the 
Party that took out the Replevin, the Cattle are adjudged to Him 
that diſtrained them; ſo that this Writ lieth for the Replevying 
the ſame again, upon Giving Security to re- deliver them, if the Di- 
ſtreſs: is Juſtiſſed. 1 %% t 4 | 
Reſcbus, lieth one doth diſtrain for Rent, Services, Da- . F. N. B. 
mage feaſant, and as He is driving the Cattle towards the Pound, 101, 102, 
another reſcues them, or taketh them from him before they are img Finch 459. 
pounded. See of Repleuin and Reſtous, Book 2. chap. 2] 

» d Reflitutione Temporalium, is directed to the Sheriff, to reſtore the b F. N. B 1691 
Temporalties, or the Barony, to a Biſhop Elected and Confirm'd. 1 Noll. Abr. 
- © Returno | Hobendo, is where Cattle are Diſtrained and Reple- 2F. N. B. 7 
vied, and the Perſon that took the Diſtreſs juſtifies the Taking, and | 
proves it to be Lawful, upon which the Cattle are to be Return'd 
to Him. This alſo lies, when the Plaint is Removed by Recordare 
into the King's Bench or Common Pleas, and He whole Cattle are 
diſtrain d makes Default, and doth not proſecute his Suit. [See 
Meſim. 2. chap. 2. 1 fur | 105 
* Right (or a Writ of Rigi) is a Writ of the Higheſt Nature in l Int. 158.b. 
Real Actions, to Recover not only the Poſſeſſion; as in other Writs, | 
but the Property. It hath the moſt aſſured and Final Judgment, 

The Writs of Right are Right Patent, Right Clo/e, Right of Ad- 
vow/on, Right of Dower, &c. | | WOO 4. 
Right © Patent, lies only for him that hath a Fee-fimple in the « F. N. B. 1; 
Lands or Tenements ſued for (not in a Rent-Charge, Common, Se.) 2, Ce. 
againſt Tenant of the Freehold at leaſt. * 
Right * Cloſe, where one holds Lands and Tenements by Charter F. N. B. 113 
in ancient Demeſne, in Fee-ſimple, Fee-tail or for Term of Life, 1 Inſt. 269. 
or in Dower, and is diſſeiſed. It is. directed to the Bailiff of the 
King's Manors, or to the Lord of antient Demeſne, if the Manor 
is in the Hands of a Subject, commanding Him to do Right in his 
Court. [See 11 H. 4. chap. 34. | 
Right of * Advowſon, lies only for Him that hath ah Eſtate, or ep, N. B. 30: 
Right of Eſtate, in the Advowſon to Him and his Heirs in Fee- 
ſimple; and is diſturbed to preſent y an Avoidance; having not 
brought any Action [or no Right of Action] of Quare Impedit or 
Darrein Preſentment within Six Months. [See 4 Ed. 3. chap. 18. 
and of an Advowſon, Book 2. chap. 2.] | 
® Right of Dower, lies where a Woman hath received only Part «p. N. B. 7, 
of her Dower, and demands the Reſidue againſt the ſame Tenant in 8, 147. 
the ſame Town, ſhewing the Right to recover ſuch Reſidue. It; 1 51 
ſhall be directed to the Heir of the Huſband, or to his Guardian. 39. a2. 
Dower Unde nibil Habet, is where the Wife hath receiv d no Part 
of it; as where a Man having Lands or Tenements hath made no 
Aſſurance of any Part thereof to His Wife, ſo that ſhe is driven to 
ſue for Her Thirds againſt the Heir or His Guardian. [See the 20 H. 3. 
chap. 1. 1 Inft, 32. b. 33. 4. 38. 6. 39. a. Sc. Of an Eftate in 
Dower, Book 2. chap. 15 TO! OM [ =01 74 
There are other Writs of Right in their Nature, as De Nationa- 
bili parte, and Ne injuſte vexes, but now of little or no Vſe. 


- 7 0 8. 
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{AT 1d 311853 TLV & on UL il 
s Kg Ip 5 10 117 ve unde 
| 25 lag fis bai: 
french 8 i8 a Writ to Recobier: Damages for ſcars 
dalizing of a Peer. [See of the Nobility, &c. Book I. chap. 4. Jt: 
1 faſt. 295. * Scire Facias, is to call one to ſhew Cauſe why Execution of a 
Fac ge 175 judgment ſhould not be made out, or if He can ſay any Thing ifi 
Bar of Execution. It is not to be granted till r- and a Day after 
the judgment. [Q. See Of Scire Fucias Ti Execution infra IN It 
is in the Nature of an Action, betauſe the Defendant may pledd to 
it. [See Weſtm. 2. chap. 45.] Within a Lear Execution be by 
v3 Inſt. 235 Capias ad Satisfaciendum, Fieri 1 and 8 It lies not 
236: -- | againſt the Kingg. dd x o n 213 16 eee tte T 
SGignificavit, is the ſame with with Er — — gun ; 
tho' the Ordinary 8 Certificate into Chancery is ſometimes ſo calld. 
S1gnificavit is an Em ae " in * en om Excommus 


nicato Capiendbo.] 178 
e F. N. B. 36; © Spoliation (a Way as Sung but not eb as a Writ in the 
27. Regiſter) lieth for one Incumbent againſt another Incumbent in the 


Spiritual Court, where the Right of the Patronage does not come 
in Debate; as where a Parſon is made a Biſhop, and has a Diſpenſa- 
tion to hold His Benefice, and the Patron Preſents another Ihcumi- 
bent. Here the Biſhop ſhall have a er ren againſt the New In- 
cumbent, &c. 
Subpiena, is the leading Proceſs in a Court of Equity, to call 
Perſons to appear in that ei N ups the: — of Chantery, 
chap. 1. ſupra.) ) 
There is alſo a Subpena maide Uſe of in — Court of Exchecuer 
in ny; Office of Pleas, [See Of the Court of Exchequer, cp I, 
ra 
4F. 11 436 * Superſedeas, may go in meren G But in General it is a 
Finch 453. Writ to ſtay further Proceedings in a Suit, Cc. 9915 “ 21 
.F. N. B. go. * Supplicavit, iſſues out of Chancery directed to the Sheriff, Ge. 
D. 87, 32. for taking Surety of the Peace, when one is in Danger of being 
bart! in his Body or Goods. 
Sur Diſſeiſm in le Pol, is uſed for paſſing Common Recoveries, | 


161! 


1. 


De Telonio E end Daietumi, See Bends n Ge) 
Tieſtatum, lieth where a Defendant in a Perſonal Action cannot 


be arreſted upon a Capias in the County wherein the Action was 
laid; and therefore upon Teſtifying or Returning Nen eft Inventus 
by the Sheriff, This Writ ſhall be ſent into another County, where 
fack Perſon is thought to be. [See Latitat, ſupra. J 
rp. N. B. . A. Tolt, is for the Plaintiff to remove a Cauſe depending in pl 


Finch 444- Court-Baron into the County-Court. | 
eF.N.B. 86; _ * Treſpaſs, lies for every Manner of Treſpaſs Jobs, either direct- 
190. ly to the Sheriff to end the Matter in the County-Caurt, or Return- 
able in the King's Bench or Common Pleas. The Words Vi et 
Armis ſhall be in the Returnable Writs, but not in the Former. 


But in Writs of Treſpaſs upon. the Caſe thoſe Words muſt not be in- 
ferted, tho' Returnable 1 in the King s Bench or Common * 


2 
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Penditioni Expan, is W Judicidl Writ directed to * Sheriff 
Requiring Him to Sell the teen, which He had fonmerly levied, 
to ſatisfy the Judgment. 

Venire Facias, lies to the Sheriff, to cauſe a Jury to appeat, when 
a Cauſe is brought to iſſue. [See the 3 IE H. 8. chap. 5. 4 & 5 Ann. 


rap. 16.] It is alſo the A= Pr pon any Preddritiiebr, not 
being Felony; where no Proceſs is ſpecially reid by Statute. 
Ventre Iuſpiciendo, is a Writ to ſearch a Woman, that ſays ſhe 
is with Child; and thereby with-holdeth Lands from the next Heir. 
The Trial thereof is by a Jury of Women, 
Vi Laica Removenda, is Virected to the Sheriff to Remove all F. N. B. $4: 
Lay Force, where Two Perſons contend for a Church, and one of 
Them enters into it with a Number of Laymen, and Holdeth out 
the Other Vi et Armis. But the Sheriff ought not to remove the 
b Incumbent out of the Church; whether He is there by Right or d ; Inſt, 161. 
Wrong, nas See 5 Rich. 2. cla. 2] | 


c Waſte [See Of Waſte, Book 2. chop 4. and of Actions of Waſte, F. N. B. 55. 


upra.], 
Pr Wu of 9 Eftrep ement is aProhibition of Waſte in Real Actions. F. N. B. 60. 
* Withernam; is directed to the Sheriff, for the Taking of as many 
Beaſts or Goods of the Party, when Cattle Diſtrained are Drove by F. N. B. 68, 
Him out of the County, or into an unknown Place, Sc. ſo that 69. 
the Sheriff cannot make Deliverance of Them upon a Replevin, Sc. 
on We oft 1. chop. 2. and an Attion By Replevin, Jupra. 1 0 


The Firſt Ground of '« Suit i in the Common Pleas is an Original 
By Præcipe or Pone to ſummon, [See of a Præcipe Of Writs in 
principio, and Pone in the Catalogue of Writs, ſupra.) and is a 
Warrant to every Capias to Arreſt, 

An Arreſt” is the Apprehending or Reſtraining One's Perfon by 
Proceſs, in Execution of the Command of ſome Court, or Officer of 
Juſtice. There may be four, &c. Defendants in an Original i in Debt 
or Treſpaſs. But you can have But one Plaintiff in a Writ, unleſs it 
be in a Joint Action. The Capias is to be directed to the Sheriff, 
to Take the Body of the Defendant, who by his Under-Sheriff Grants 
a Warrant thereon to His Bailifts, to Arreſt Him. [See the 1 H. 5. 
chap, 5. Concerning the Addition of the Defendant's Myſtery, &c. 
in Original Writs of Actions Perſonal, Se. and of Glaus, peſt. 
Alſo 2 gl. 66 5, &c.] 

See the 5 Elia. chap. 23. Where in an Eicevniloninceuds Capiendo, 
if The Excommunicate Perſon hath not a ſufficient Addition, He 
ſhall not incur the Penalties of the Statute wy Elis. ou 7. Cohs 
cerning the Addition of Jurors, &c. if 


By the 8 Eliz. chap. 2. If One Arreſts any one at the Suit 55 a 
Third Perſon, where there 1s no ſuch Perſon, or without his Con- 
ſent ; The Offender ſhall ſuffer Six Months Impriſonment, and for- 
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An Inſtitute of-the 
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fei t Treble Damages to the Party Grieved ; and moreover forfei t 


Ten Pounds, &c. to the Plaintiff, if known, [See the 43 Elix. 
chap. 6. 6 Geo. 1. chap. 21. F. 53. Of making out of Proceſs by 
Sheriffs, c. not Having the Original.] er eee ichn 


An Action will not lie, for Arreſting One without Cauſe, unleſs 

It is for an Exorbitant Sum, on purpoſe that the Defendant ſhould 
lie in Priſon for Want of BailililIlil . 

It is not ſufficient for the Bailiff, who hath the Sheriff's Warrant 

upon the Writ, to ſay, I Arreſt You at the Suit of A. but He muſt 

lay Hold of Him, or Touch Him; Otherwiſe It is no Arreſt. * If a 


Bailiff lays hold of One by the Hand (whom he had a Warrant to 


Arreſt) as He held it out of a Window, This is ſuch a Taking of 


him, that the Bailiff may Juſtify the Breaking open of the Houſe to 


& 385. 
ep. 52, 53» 
9 Rep. 68. 


carry Him away. An Arreſt in the Night is Lawful. [See Of 
7 8 ye e 


Bailiffs, Book 1. chap. 7.] at 44 1 
See the 22 Car. 2. chap. 20. Of carrying Priſoners to Victualling- 
Houſes, Fees for Waiting, Sc. [2 Geo. 2. chap. 22. For the Relief 
of Debtors, Cc. and 3 Geo. 2. chap. 27.]J OG 
Note, That * Peers of the Realm are not to be Arreſted, unleſs 
upon Contempts for Reſcuing, &c. Againſt Theſe the Proceſs is by 
Diſtreſs Infinite (i. e.) Continual Diſtreſs. Clergymen doing Divine 
Service [See the 50 Ed. 3. chap. 5. 1 Rich. 2. chap. 16.] ſhall not 
be Arreſted. Corporations and Companies too muſt be made to Ap» 


. pear by Diſtreſs Infinite of Iſſues upon their Lands; which are 
cChargeable with Theſe Iſſues into whoſe Hands ſoever they come. 


Members of Parliament are Privileged from Arreſts, &c. [But 
ſee the Statutes, infra.) and Members of the Convocation. [See the 
8 H. 6. chap. 1.] Alſo 5 Clerks, Attornies at Large, &c. belonging 
to the Courts of Juſtice, are not to be Arreſted: But muſt be ſued by 
Bill of Privilege; otherwiſe they may plead their Privilege, and come 


. off without Bail. * Perſons Attending upon any Courts of Record, 
upon Buſineſs there, are to be Freed and Protected from Arreſts by 


Mean Proceſs, but not upon Execution; though the Sheriff may then 


be Committed for a Contempt. | 
One that is Subpwena'd for a Witneſs, may have a Writ of Privi 

lege, to protect Him from Arreſts, in Going and Returning, 
No Arreſts ought to be within the King's Palace at Weſtminſter, 


Sc. where his Royal Perſon Reſides; nor of any the King's Servants 


in Ordinary in any other Place, without Notice firſt given to the 


Lord Chamberlain, that he Remove Them, or make them 


their Debts. No Arreſts ought to be in Weftminſter-Hall, and ot 4 
Courts of Record. [Qzyere, If the Party has no Buſineſs there.] 
No Arreſts are to be in Wales, the Counties Palatine, &c. by Writs 
iſſuing from Weftminſter-Hall. „ go 
No Perſon ſhall be held to ſpecial Bail in a ſuperior Court where 
the Cauſe of Action does not amount to 10/7. or upwards, nor in 
an inferior Court where the Cauſe of Action does not amount to 
40 5. or upwards, but ſhall be ſerved Perſonally with a Copy of the 
Proceſs, Stat. 12 Geo. 1. chap, 29. 21 Geo, 2, chop. 3. 


_ 


CHAP. 4. Laws of England. 


By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the * Lord's- 
Day are Void, and the Perſons ferving the ſame ſhall ſuffer Da- 
mages, as if they had done the ſame without Warrant; Except in 
Caſes of Treaſon, Felony, and Breach fe the Peace. 


ACS Fine this Act, Service of à Citation upon a Sunday has 


been held good; but Q. whether the Delivery of a Declaration on 


a Sunday will be good, V. 1 Ld. Ray. 705, 706, 
See 5 Ann. chap. q. whereby it is Lawful to take up Perſons, that 


have eſcaped out of the K:ng's Bench or Fleet Priſons, on the Lord's 


Day.] 


By the 12 W. z. chap. 3. Actions may be proſecuted in the Courts 
of Record at Weſtminſter, Chancery, Exchequer, Duchy, Admiralty, 
and In Caſes Matrimonial: and Teſtamentary, in the Arches, Prero- 
gative Courts of Canterbury and York, Delegates and Courts of Ap- 
peal, againſt any Perſon Entitled to Privilege of Parliament, immedi- 
ately after Diſſolution or Prorogation, fill the Parliament is again 
Aſſembled; and immediately after Adjournment of Both Houſes for 
fourteen Days, ill Re-aſſumed. . | 

Provided that the Houſe of Commons, or any Entitled to Privilege 
of Parliament, ſhall not be ſubject to Arreſts During Privilege. 

But Perſons Having Cauſe of Action againſt Lords of Parliament, 
during ſuch Time as aforeſaid, may have ſuch | Proceſs out of the 
King's Bench, Common Pleas, or Exebequer, as They might out of 
Time of Privilege, and may have Proceſs againſt any of the Houſe 


of Commons, or other Perſon entitled 'ta Privilege of Parliament, 


during ſuch Time as aforeſaid, out of the ſame Courts by Summons, 
Diſtreſs Infinite, or By Original Writ,,. Summons, and Diſtreſs In- 
Hnite, till They Appear, or File Common Bail. [See 1 Jac. 1. chap. 13. 
poſt, Of Execution.] e 

The King's Original and immediate Debtor 7s not to have Privi- 
lege of Parliament, either in Law or Equity. Nevertheleſs ſuch 
Debtor being a Lord of Parliament, ſhall not be Arreſted upon ſuch 
Proceedings, or being a Member of the Houſe of Commons, ſhall 
not be arreſted upon ſuch Proceſs, during the Continuance of the 
Privilege of Parliament. 


[See in this Statute concerning the Method of Proceedings in 
Courts of Equity, againſt any intitled to Privilege of Parliament.] 


By the 8 & ꝙ W. gz. chap. 26. All pretended Privileged Places are 
taken away. [See g Geo. 1. chap. 28. 11 Geo. 1, chap. 22.] 

By 2 Ann. chap. 18. Any Actions may be proſecuted in the Courts 
at Weſtminſter again/i any Officer of the Revenue, or other Officer 
of publick Truſt, for any Miſdemeanor, &c. relating to ſuch Office or 
Truſt, tho ſuch Officer, &c. be a Member of Parliament. | 


Provided, That the Perſon of ſuch Officer, being a Peer or Lord 
of Parliament, ſhall not be arreſted; nor if a Member of the Houſe 


of Commons, during the Time of Privilege ; but Summons, Diſtreſs 
Infinite, &c. ſhall be iſſued out till mw Party appears. 
a | 3 | By 
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Dies Dominicus non dies Furidicus, 2 Inſt, 264, 
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Servant of an Ambaſſador, &c. ſhall not have this Privilege, unleſs 
his Name is Regiſtred in the Secretaries Office, and Tranſmitted to 
the Sheriffs of London and Middleſex, who muſt hang it up in ſome 
publick Place in their Office. [See the 4 Inft. chap. 26.] | 


See 1 Ann. chap. 6. Concerning Priſoners going out of the Rules 
to Inſtruct Counſel, &c. 7 Geo. 1. chap. 6. Concerning Soldiers. 
5 Georg. 2. chap. 30. Concerning Bankrupts in Going to, Staying 
with, or coming from, the Commiſſioners, &c. who ought not to 
be arreſted. N . 0 ain en 
In the King's Bench The firſt Proceſs is a Bill of Middleſex only. 
But if the Defendant lives in any other County, there lies a Latitat 
directed to the Sheriff of that County. But in the King's Bench 
one may proceed by Original. des * 1 5 
In the Exchequer the Proceſs is by Subpæna or Quo Minus; which 
go into Wales, the Counties- Palatine, &, . 
In Courts where Writs lie not, the Suit is begun by Plaint (i. e.) 
By entring the Action and the Cauſe of Complaint; as in the County- 
Courts, Courts-Baron, Cc. It always concerns Common Pleas. 
Finch 251, The King only can begin by * Enquiry. Enquiry for the King is 
323, *-; when Matter is found by . Jury call'd an Enqueſt of Office; whe- 
689, &c. ther it is by Officers Themſelves, (as Sheriffs, Sc.) Virtute Oficii, 
5 Rep. 5455, or Virtute Brevis, or by Commiſſion to Them Directed. [See the 
w 2 Ed. b. chap. 8. Of Offices, and the Expoſition of that Act, 1 Inf. 


77.b. 2 Inſt. 688, &c.] 


Of Outlawry. III. b At the Common Law none could be Outlaw'd but for Fe- 
„Finch 346, Jony and in Actions Ji & Armis. But ſince by divers Statutes Out- 
SOS. b. lawry lies in many Civil Actions, as in Caſe, Detinue, Account, 
Debt, Covenant, Annuity, &c. 

If the Defendant is not taken on the Return of the Capias by the 
Sheriff, Alias and Pluries Capias (for if One Precept is not ſerved, - 
another of the like Nature ſhall go forth till it be ſerved, if poſſible) 
One may have an Exigent and Proclamation in Order to an Out- 
lawry ; [See Of the Exigent in the Catalogue of Writs, fupra, and 
31 Eliz. chap. 3.] and then the Exigent being Return'd by the She- 
riff of the County, certifying the Non-appearance, the Perſon is out- 
law'd, and a General Capias Utlagatum may go to Arreſt the Body 
of the Defendant, or a Special Capias Utlagatum againſt his Body, 

Lands and Goods, INS! 
© Lit. 197. By Outlawry a Man is diſabled to ſue, or to Have the Benefit 
1 Toit. 122: of the Law; for the Word Outlaw'd implies, that he is put Out of 
288 b the Law, But He may bring Error or Attaint, [See the 23 H. 8. 
6 Rep. 53. chap. 3.] Yet Outlawry does not diſable, nor does Error lie upon 
it, till it appears of Record, either by Return of the Exigent, or 
i | 1 Removal 


as — | 
CHAP. A. Laws of England. 


Removal of the Dey by Orrtiorari. And of this Diſabitiry all 
-Men may take Advantage, by pleading the Outlawry againſt him ; 
which Plea ſhall ſtop his. Proceedings, till He, bath reverſed the 
Outlavrry. Qutlawry!4 in a County. Palatine, &c, ſhall not diſable the 
Plaintiff to ſue in any Coutt at Weſtminſter. 

An Executot or Adminiſtrator ſiiall not be disabled by Outlawry: 
For he ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and-Commonalty-ſhall: maintain their Action, 
pum, the Mayor is-Outlaw'd. ¶ See Of Excommunication, chap. 1. 

nte.) A Woman cannot propetly be ſaid to be, Outlaw'd, but Wazved, 
8 ane left out and not regarded; becauſe Women are not ſworn 
in Leets and Turns, to bear Allegience to the King. Therefore 
an * Infant under Twelve Years of Age cannot be Outlaw'd. A 
Peer of the Realm cannot be Outlaw'd in Civil Cauſes, by Reaſon 
of His Dignity. For it cannot be intended, that a Peer is without 
Lands. . 
Judgment of Godswiy i is given by the Corobers in the County, 
in all Places except London; where the Lord Mayor by Cuſtom is 
Coroner, and judgment of Outlawry i is given by the Recorder. 
+ M One appears Before He is Return'd Outlaw'd, He may ſuper- 
_ the Exigent, and appear without Bail, be the Debt never ſo 

So he may if he is return'd Qutlaw'd upon a Qyare Clauſum 

rex, as the uſual Courſe is. 


An Outlawry may be * Reverſed, whether the Party is taken or 2 1 Inft.t28.b. 
not. 1. By Motion to Inform the Court of ſome Fault in the Pro- 259- b- 


eeedings. 2. By Plea which is out ar Uſe. 3. By the King's Pardon. 
4. By Writ of Error. The Firſt way, by Motion is the moſt uſual; 
for almoſt any 9 will ſerve. [See the Statute of Additions, 


1 H. 5. ch. 5. and 2. I. 66 5, Ge. 31 Eliz. ch. 3.] He who thus 


reverſes an Outlawry, muſt have an Attorney of Record preſent, to 
undertake an Appearance to a New Original, He muſt alſo put in 
1 Bail, if the Debt or Damage amount to 10 J. or above. 


An Outlawry after Judgment cannot be Reverſed, till the Plain- : 


tiff hath acknowledged Satisfaction on Record, or the Defendant 
hath en the —_ into Court. | IO of Execution, in Ane, 


pot.) 


By the 4 & 5 W. & M. chap. 18. t the King's Bench, One may 
appear by Attorney, and Reverſe an Outlawry without Bail; except 
in Treaſon and Felony ; or where Special Bail ſhall he order'd by the 
Cort, &c. And if any Perſon' is taken upon à Capias Utlagatum, 
The Sheriff (where Special Bail is not Required) may take an Attor- 
torney's Engagement to appear for Him, and may thereupon Diſcharge 


the Defendant. And where Special Bail is required, He ſhall take 
the Defendant's Bond, with one or more Sureties, &c. 70 appear 42 


ay and then may Diſchorge Him. 


fa of the County-Court, \chap. 1. ante. Of Proceſs, "nd of 
Forfeiture, ha 6 5. poll.) "A i 


inen —— 2 _ 8 dd 
53 ubs qi! 

.* . 4 infra etatem duodecin amerum Fart utlogar non goteft, 
x lat. 128, 


A 2 
a # 


2 Inſt. 670. 


— r — et. 
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Of Appear- IV. If the Defendant is arreſted, The Sheriff by His Officers takes 
ance and Hail. Bond (according to the Nature of the Action) either for his Ap- 
' prarance or for Spectral Bail. If the Action Requires only an Ap- 
pearance, Then an Attorney for the Defendant. may back the She-' 

riff's Warrant, by Indorſing, that He will appear for the Defendant! 

at the Return of the Writ, and File Common Bail. [See infra, and 

the 23 H. 6. chap, 10. 13 Car. 2. chap. 2. infra. © 

But if the Defendant does not appear (i. e.) does not find Common 

or Special Bail, the Plaintiff's Attorney muſt call on the Sheriff for 

the Return of the Wtit, ot for an Anſwer endorſed thereon, whe- 

ther the Defendant is arreſted or No. If He does not Return it 
upon a Rule given, He may be amerced, or He may be ſummon'd 

before a Judge, to ſhew Cauſe, &c, Where a Cepi Corpus is Re- 

turn'd, and yet no Appearance' or Bail, There may be a Rule to 

bring in the Defendant's Body, Cc. But generally the Sheriff having 

taken Good Bail, will on a Rule Return a Cepi, and aſſign the Bail- 

Bond to the Plaintiff, and often on Requeſt without a Rule; and 

then you may arreſt the Detendant and the Bail on the Bond in your 

own Name. [See the 4 C 5 Ann. chap, 16.] This is call'd Bail to 

the Arreſt, | $11. | EEG 0 J 

An Officer of the Court is always in Court, and muſt anſwer an 

Action, elſe He will be Condemned. Thus it is of a Priſoner in the 
ſame Court. Pb: 211109 bits off en V 

_  * There are but Four Ways by which a Defendant can appear, (viz.) 

in proper Perſon, By Attorney, By Guardian, By Prochein Amy or 

Next Friend. The firſt Two are the uſual Ways of Appearance; 

the other Two are Privileges, given to Infants, or Thoſe That are 

under Age, [See What Time, after the Return of the Proceſs, the 

Defendant hath, to cauſe his Appearance or Common Bail to be 
enter'd and filed, 5 & 6 W. & M. chap. 21JJJ“ k 


The Manner of Appearing is by Bail. ge, Mew 
* 4 Inft, 178, - Bail (Ballium, from Bail, a Guardian, Keeper or Gaoler) is a 
Freeing or Setting at Liberty, One arreſted or impriſon'd upon an 
Action, under Surety taken for his Appearance at a certain Day and 
Place. The Priſoner is ſuppoſed to be Delivered into the Cuſtody of 
Thoſe, that bind themſelves for his Appearance; who are to 1 Fan 
the Party, if They do not produce Him. | 
Bail is either Common or Special. Common, becauſe any Sureties 
are taken of Courſe, as John Doe and Richard Roe, and is nothing 
but a \mere Form upon Appearance. Special, becauſe in Cauſes of 
Greater Weight, the Sureties muſt be Men of Special Subſtance and 
Eſtate, anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country. 
[See the 4 & 5 NV. & M. ch. 4. pot.) When accepted, it is to be filed. 
4 Inf. 179. It doth engage to ſatisfy Þ the Condemnation and Coſts, or Render 
Rep. 70, 71. the Defendant to Priſon. The Bail upon a Writ of Error cannot 
render the Party in their Diſcharge, becauſe they are bound to pay 
the Money, if Judginent is affirm d. See the 3 Jad. I. ch. 8.] In the 
King's Bench when the Proceedings are by Bill, the Bail are not 
bound in a certain Sum to the Plaintiff; but only undertake that the 
Defendant ſhall pay the Condemnation-Money, or Render.-His Body 
to Priſon. The Recognizance, being General, ſhall be reduced to a 
Ceftainty by te Jecgrdent. But in the Crmmon 'Plegs? the Bail are 
bound 
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bound to the Plaintiff in a certain Sum. This is Bail to the 47572. 

If the Defendant is indebted to the Plaintiff to the Value of Jen 

Pounds, or upwards, He may be forced to put in Special Bail. But 

in Actions on the Caſe for Words, Account, Common Batteries, 

Treſpaſs and Ejectment, Covenant, unleſs to pay Money, for Breach 

of a Condition, upon Penal Statutes, a By-Law, and upon Bonds 

with Collateral Conditions, Special Bail is not uſually Required. 

Neither will Special Bail be Required againſt Heirs, Executors or 
Adminiſtrators, in any Action brought againſt Them for the Debt 

of the Teſtator or Inteſtate; unleſs they have waſted the Goods 

of the Deceaſed, and the Action is grounded on a Devaſtavit. Nei- 

ther will they be forced to give Bail upon a Writ of Error. But in | 
the Courts of London, and in other * inferior Courts, Heirs, Executors , 4 Lev. 104. 
and Adminiſtrators muſt give Special Bail. Where the Huſband is 1 Danv. Abr. 
arreſted for the Act of his Wife, he is bound to appear for himſelf and 11 u. Abe 
his Wife, and to put in Special Bail, if the Action requires it. If the * ap YO 
Wife is only arreſted upon a Writ againſt the Huſband and Wife, ſhe | 
ſhall be diſcharged by Super/edeas, upon entring Common Bail. 

See before, fol. 604. where Special Bail is required, and the 1 + 
& 12 V. z. ch. 9. For Special Bail in Wales and the Counties Pala- 
tine, where the Cauſe of Action is 20 J. or upwards. Special Bail is 
required in the King's Bench, in all Cauſes of Removal by Habeas 
Corpus, Writ of Privilege, Certiorari, &c. where Bail was required 
in the Court below. [See the 1 Danv, Abr. Tit. Bail.) Privileged 

Perſons of the Court ſhall not regularly be forced to Special Bail. 

But if They bring Actions againſt another Perſon (who is not privi- 
leged) they ought to have Special Bail to their Actions, tho' under 10 J. 

The Cognizors of Bail muſt Juſtify Themſelves in open Court, 
either by Oath made in Court of their Abilities, or by Affidavit be- 
fore ſuch Commiſſioners, as took the ſaid Bail, or before One of the 

Judges of the Court, n N 

© Pledges for the Plaintiff are now ſet down only as Matter of « 4 Inſt. 180. 

Form. [See 4 & 5 Ann. chap. 16:] 


— "= 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall let out of Priſon all 
Perſons arreſted by them in any Perſonal Action, or on Indiftment 
of Treſpaſs, upon Reaſonable Surety of ſufficient Perſons, &c. to 
keep their Days in ſuch Place, as their Writ, Bill or Warrant, ſhall 
require; except Perſons in Ward by Condemnation, [See the 2 H. 5. 
ch. 2.] Execution, Capias Utlagatum, or Excommunicatum, Surety 

of the Peace, or Committed by Command of any Juſtices, or Vaga- 
bonds refufing to ſerve according to the Statute of Labourers.' . 

The Sheriff, &c. ſhall take no Bond of any ſuch Perſon arreſted, 
but for Appearance at the Day and Place, and to Themſelves only. 
Bonds otherwiſe taken, by Colour of their Office, to be Void; and the 

' Sheriff, &c. to forfeit Treble Damages to the Party Grieved, and 
401. to be Divided betwixt the King and Proſecutor, ' © 


| Sheriffs, Ge. could not let ſach Perſons arreſted to Bail before 
this Act. $&Y | 

The A& extends only to Perſons in their Cuſtody, and not to an 
Obligation made to the Sheriff, &c, or the Plaintiff for the Execu- 


tion upon a Fieri Facias. 


li „e : An 


— — 


An Inſtitute of the Book: IV 


— —— — 
— 


e 


4] adic. 4. 
thor Maſ. 


Rolls 197. 


An "Obligation with a Condition ito ſave! the Sheriff harmleſs 
(who let One to Bail, who was not Bailable) is void by the Com- 


mon Law. [See This Act We 10 N. 9% Ge.) 


By the 13. Car. 2. chap. 2. None arre fed by Procife "out the 
Kings Bench ar Common Pleas, in which Proceſs tbe true . of 
Alion is not expreſſed, and for which the De 79 is Baila 
the 23 H. 6. chap. 10. ſhall be forced to pores into Bond with N72 
ties for Appearance in any Sum exceeding 401. which Bond after 
ance 7 Attorney ſhall be Diſcharged. 
' This AS bell not Extend to' Writs of . r hack 


ments upon Reſc aus, Provilege ar me. A . 
13 2003 


This Act was the Occaſion of: inſerting this Words Ac etiam Bille 
in Writs iſſuing out of the King's Bench to hold to Special Bail. T 
[By 12 Geo. 1. chap. 29. 5 Gd. 2. chap. 27. Where the Defen- 
dant is not to be held to Bail; he ſhall not 4 arreſted, but ſerved 
with a Copy of the Proceſs. ge 2 Geo. 2. cb. 22. 3 Geo. 2. ch. * 
For the Demeanor of Officers and Gaolers towards Perſons under 


Arreſt.] 


By the TY W. & M. chap. 4. Two Pudger of the King's; Bench, 


Common Pleas ** Exchequer (whereof the Chief Juſtice and Chief 
Baron in the reſpective Courts to be one) may by Commiſſions under 


the Seals of the ſaid Courts, impower Perſons (other than Common 
Attornies and Sollicitors) in every County, to take Recognizances of 
Bail in Cauſes depending in their ſeveral Courts. 

The Juſtices and Barons reſpectivehy may make ſuch Rules for 
Juſtifying uch Bails, as to them ſhall ſeem meet, by Affidavits before 
the, Commiſfioners ;. ſo as the Cognizors be not compelled to appear in 
Perſon in the ſaid Courts to Tuſtify Themſelves, unleſs They live in 
London or Weſtminſter, or within Ten Miles thereof. 

Any Judge of Aſſize may take ſuch Recognizance of Bails, &c. 

By the 4 & 5 W. & M. chap. 18. The Sheriff upon a Capias Utla- 
gatum may take Special Bail ta appear by Attorney. 

By the 1 Ann. chap. 6. Ales, Per Perſons eftape out of Priſon, and 
are Retaken and. Bail 7% The Bail fhall be Diſcharged' on a Writ to 
the Sheriff, Commanding Him to keep the Priſoner in Pfſcurge of 


the Bail. 
By the 4 & 5 Ann. chap. Ivy The Sheriff may Aſſign Bar Bond 


to the. Plaintiff which be may ſue in His own Name. [See the 
21 — 1. ch. 26. 195 W. & M. chap. 4. For Perſonating Bail, 


Se 


One that is Bail cannot be a Witneſs for the Pefendants upon "tl 
Trial; But the Court upon a Motion will diſeharge the Bail, upon 
Giving other ſufficient Bail. 

Mainpriſe (Manu Captio, a Taking into the Hand) i ta- 
king a Man into Friendly Cuſtody, who might otherwiſe be com- 
mitted to Priſon, upon Security given for His Appearance at a Fime 
and Place Adligned. He is ſuppoſed to: go at large, and to be at- his 


* own. Liberty, under no Poſſibility of being Confined by His Main, 


pernors or Sureties, as in the Caſe of Bail. Mainpriſe is more large 
than 


Our, "= Laws of England, 


= — * A | I — — 


chan Bal. For tvery Bail 1s Main riſe, but every Mainpriſe ; is 7 
Bail. See Of Buil, Nabe. F. poſt. 

When the Plaintiff and | Defendarit appear, then follows the De- 
; Ne N £ % 2 
v. The Data, ((Narraid, the ne in Effect which the of the De- 
Civilians call a Libel) is 3 Setting forth in Writing the Demand. or claration. 
Complaint of the Dem Benündadt or Plainüff againſt the Tenant or De- ppg 4b. cu 
fendant, Who is ſuppoſed to have done the Wrong. It is grounded Finch 357. 
upon the Writ'in the Cotritnon Pleas, but upon the Bill in the King' 8 
Bench. In the Common Pleas it is uſual to Declare, in any Ac- » 2 Vent. 
tion upon a Aare Quuſum 'Fregit, as they do upon a Latitat in 259, &c. 
the King's Bench. Thieſe Courts do differ ſometimes in the Forms 
of their Declaratibns. What I call in General a Declaration, is 
more proper ly call'd a Coumt in Real Actions, and a Declaration in 
Perſonal Actions, tho' theſe are ſometimes Confounded. 

The Dechration muſt fer forth the Plaintiff's and Defendant's 
Names, the Nature of the Action, the Cauſe or Matter of Com- 
plaint, and the Männer of i it, the Tin e ago Place, and the. Damage 
foſtain'd, For it is an Expoſition of the Writ with the Addition of 
Tiwe and Place, Gr. It ought to be true, clear and certain, for the 
Qontt is not to take Things im it by Implication. But it is not ne- 
ceſſury to ſer forth Matters of Fact, as in Bills 1 Chance | &c, For 
thoſe are to be Heard and Tried by Jury. a. Declaration, Fc. 
is Peſective, it may be aided ſometimes -by 2 2 They are 
call u the Statutes of Frofails from J's Fail; T have fail'd, "See 
the 46 Ed. i. chap. 21. 8 H. 6. hp. 12, and chap. 15. 32 H. 8. 
chap. 30. 18 Eliz. chop. 14. 25 Eli. chap. 5. 21 Jac. 1. chap. 13, 
16 17 Ca#! 2. hap: 8. 4 & 5 7 1 chap. 16. 9 Ann. chap. 20. 
x Geb. 1. cbap. 13. 4 Gto. 2. chap 1 2. chap. 27. 6 Geo, 2. 
chap: 6, 14. And e 1 Danv. Take Ti Amendment.) 

An Audita Quereiu and a Sire Facias are in the Of of Decla- 
rations, and do ſet fol ch at large the Cauſe of the Plaintiff's Action. 


By the 36 Ed. 3. chap. 1 5. All Pleus, which are pleaded in any 
of the King's Courts, ſhall ** Je and judged in the Engliſh 
Tongue, but entered and 2 in Latin. 

De 5 Geb. 2. ch. 27. 6 Geo. 2. ch. 6, & 14. 
Amrit, Plead. rigs, Ke. ſhall be in the Engliſh Language.) 


| Whers there is a Latin Word, which is falſly Engliſhed, the « 5 Rep. 121. 
Engliſh Word ſhall be adjudged void, and the Latin Word ſhall 10 Rep. 133. 
ſtand, And where there is no Latin, yet if it is ſignificant, and 
hath the Countenance of Latin, by ang an Anglice to it, it is 
good, As Velvetum, Anglice V. elvet, Oper imentum Argli ce a Rug, 

&e. But where ſenſeleſs Words, which fig call, nothing, are uſed in 

2 Declaration, They are to be rejected; yet they ſhall not hurt the 

| Declaration, if it is' good withdut them. There are Words ſignifi- 
| cant and known to the Lawyers, though they have no Counties 

of Latin; as Meſuagium, Toftum, Gardinum, &c, There are then 

Pour Sorts of Words, that paſs under the Name of Latin. 1. Good 

Latin, allow'd by Lawyers and Grammarians. 2. Falſe or Incon- 

gruous Latin, which ſhall abate Original Writs; but ſhall not 
2 7771 8 x 4 Hake 
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make void any Judicial Writ, Declaration, Plea, nor any Grant or 


* 2 Inft, 125. 


» F. N. B. 428. 


8 Rep 58, 5 
1 Inſt. 138. 
139. a. & b. 


1 Roll. Abr. 
3 Cro. 551. 


_ 
. 


— — _ 


Deed : "Eſpecially if a made Word has any Countenance of Latin, 
and an Alglicè added to it. 3. Senſeleſs Words and of no Signifi- 
cation, and which have not any Countenance of Latin. 4, Words 
of Art, ſignificant and known only to the Sages of the Law, though 
not to Grammarians, which may be call'd Lawyers &atin;' Senſe- 
leſs Words only ate abſolutely rejecte lt.. 

The Plaintiff after the Return of the Writ hath Two Terms, to 
Declare; the Term, in which the Writ was Returnable, being Rec- 
koned for One. If he does not deliver to the Defendant's Attorney 
a Copy of the Declaration before the Efſain Day of the Second 
Term, the Defendant is not obliged to pfead till the Third Term. 
The Eſſoin Day, [See chap, 1. n for Eſſoins] a kind of Im- 
parlance, Licentia Interlogquendi, or a Craving of a longer Time, 
and lies in * Real, Mixt and Perſonal Actions. If no Declaration 
comes in before the Riſing of the Court the laſt Day of the Second 
Term (after a Rule given for that Purpoſe is out) The Plaintiff may 
be Nonſuit, and the Defendant may ſign a, Non Prof. - (Non Proſe. 
quitur) and bave His Coſts for not declaring in TW O Terms. [See 
the 13 Car. 2. chap. 2.) A Nonſuit is different from a Retraxit. A 
Nonſuit is when the Plaintiff upon Demand ſhould appear in Court, 
and he makes Default by not proſecuting His Suit with Effect, or elſe 
by refuſing to ſtand a Verdict upon Trial. But a! Retraxit. is a 
Voluntary renouncing of the Suit or Plea by the Plaintiff or Defen- 
dant preſent in Court. Upon a Nonſurt before Appearance, and ſo 
regularly after Appearance, One may .commence his Action again, 
but not upon a Retraxit. But in a Quare Impedit it is peremptory; 
becauſe the Defendant ſhall have a Writ to the Biſhop. And Non- 
ſuit after Appearance is alſo peremptory in an Appeal, and on Attaint. 
The King cannot be Nonſuit; but His Attorney General may enter 
an Ulterius non vult Proſequi, which hath the Effect of a Nonſuit. 
But an Informer, qui tam, &c. may be Nonſuit, 


By the 4 & 5 W. & M. ch. 2 1. Where the Defendant is Taken, 
or Charged in Cuſtody, upon any Writ out of any of the Courts at 
Weſtminſter, or Impriſon d for Want: of Sureties for Appearance, 
The Plaintiff before the End of the next Term after the Writ is Re- 
turnable, may Declare againſt the Priſoner in. the Court, and may 
Cauſe a Copy to be delivered to the. Priſoner or to the Gaolor or 
Keeper ; to which Declaration the Priſoner ſhall appear and plead ; 
or otherwiſe the Plaintiff ſhall. baue Judgment. Or if the Defendant 
appears, and will not take the Declaration, The: Plaintiff. may have 
Judgment againſt Him by Nil dicit, &c. and a Writ of Enquiry. 
fall be awarded to enquire of Damages. ts te 


[See the 8 & 9. 3. ch. 27. Concerning the Delivery of a Copy. 
of a Declaration againſt a Priſoner in the Fleet. 4 5 Ann. cb. 16. 
Concerning the Filing of Warrants by the Attorney. of the Plaintiff 
and Defendant, ] HITS 7 A. 
| Note, 
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Qi ſemel adtionem renunciavit, amplius repetere non poteſt. 8 Rep, 59. 


Chap. 4. "Lo 7 England. 1. 1 
Nee, That there N be a 5 from Day wp Day 4 kill 1 7 5 — 
the End of the Suit. Day in legal Underſtanding is the Dag of. "wh 5 
Appearance of the Parties or Oontinuance of che Suit. If the Plain- i lun. 12 b. 
tiff doth nothing, it lis call'd a Niſcontinuuncę (vix.) Of che Pro- 
ceſs, and He muſt begin His Suit again. [See 1 Ed. 6. 9 5 7: 
8 Eliz. _ 2. 486 M. M. _ 18. 1 An. chap. 8.] 
oth 1 03 g dne eng e Deb e od. 
VI. Waage (Placita ) largely Nen are all the ien of Of Pleas. 
the Parties to the Suit or Action after the Declaration, until Iſſne in 
Law or Fact is join'd. But Here I take Them for the Defendant's 
Anſwer to the Declarition of the Plaintiff. --If a Copy of the De- 
claration is delivered to the Defendant's Attorney, befote the Eſſoin 
Day, He may be compell'd to plead that Term, or elſe Judgment 
may be enter d againſt Him. By Courſe of the Court the Defendant 
is to anſwer the ſame Term in which He appears, if it is an i ſuable 
Term, and the Writ be Returnable at the Beginning thereof. But 
uſually the Defendant bath Time to plead till the next Term. [ Sco 
the late Rules, made in the Common. Pleas, Eafter 3 Geo. 2. and in 
the King's Bench, Trin. 5 & G Geo. 2. that on Proceſs returnable 
the firſt or ſecand Return of any Term, if the Plaintiff: declares in 
London or Middleſæx, and the Defendapt lives within twenty: Miles 
of London, the Defendant Shall Nu within four Days; ; omnerbrilc . 
within. eight Days 3 
After the Declaration, and befare he Defendant can be forced to 
plead, There is often a Prayer of: Oyer (or Demand ito Hear) of a 
Deed upon which one is ſued, ' And then an Imparlance (from Par- 
ler To Speak) which upon Petition is a Larger Day given by the 
Court. And this: Imparlance i 1s either Gebern or or Special. Generul, 
which is ſet down in General Terms without any Special Clauſe. 
Special, with | ſuch like | Clauſe inſerted (viz.) Saving all Advan- 
tages againſt the Juriſdiction [of the Court, To the Writ and Decla- 
ratiop, &c. [See Of Demurrer, infra.] 
The Plea or Defenſe is either Milatony or a Plæa to the Aion, vo pinch 362; 
1. Dilatory, either in Diſability or Abatement. In Diſability, 363, 364- 
to the Jurijdiion of the Court, or to the Perſon: of the Plaintiff; 
as that He cannot commence any Suit by Reaſon that He is an Alien Lit. 196, &c. 
Enemy, Outlaw'd, under a Præmunire, under Attainder, Excom- 1 Inſt. 128. a, 
municated. In Aatement for ſome. Fault in the Writ, Declaration, 
Sc. for Diſability in the Perſon, This only ſtops the Cauſe for a 
while till the Defects are remov'd, [See the 8 &.9 V. z. chap. 10. 
Where the Plaintiff or Defendant dies, &c. 


By the 5 Ed. 6. chap. 7 Cr cations. of Honour, dpending Suit, 
yu not abate Writ or Action. 


The Defendant muſt obſerve this Order in his Exceptions, (viz. ) 41 Inff.303 a: 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or 
Defendant. 3. To the Declaration. 4 To the Writ. Ke To. the 
Action. | | | 


By cke 4 & 5 Ann. chap. 16. 5 Dilatory: Mews 4 be FIR 
=vithout Afﬀadavit of 12 Truth nr or Jome Probable Matter 
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* Finch 378. 2, A Plea to the Action is that which goes to the Merits of the 
Cauſe or Action; and is either General to the Declaration, as in 
Caſe, Treſpaſs and Trover, Net Guilty; In Debt upon a Contract 
without Specialty, Ni Debet per Patriam; In an Action of the 
Caſe upon Aſſumpfit, Non Afſumpfit ; In Covenant, Performance 
of Covenants ; In Debt on Bond, Non eft Fadtum, &c. Special, which 
ſetteth forth the Matter Pleaded at large with apt Concluſion to the 
Declaration or Action. The Special Pleas are many; as Per Dures, 
Per Minas, Pleas in Juſtification, as Son Aſault Demeſne in Aſſault 
and Battery, (i. e.) That the Plaintiff truck the firſt Blow, &c. that 
„lag 282. b. therefore the Battery was occaſioned by His own Affult. * In Treſ- 
283. a. paſs, If the Fact was Committed, and one hath Cauſe. of Juſtifica- 
5 Rep. 119. tion and Excuſe, He muſt Confeſs the Fact and plead the Special 
i Matter. But if he pleads Not guilty, He cannot give the Special 
Matter in Evidence. In Detinue, the Defendant on Non Detinet 
pleaded cannot give in Evidence, that the Goods were pawn'd to him. 
In Waſte, on Nul M aſte pleaded, One may give in — Ligh- 
tening, Enemies, Sc. for this will prove it to be no Waſte, But he 
cannot give in Evidence Juſtifiable Waſte as that he cut down Trees 
to Repair the Houſe, or any other Special Matter. In all theſe 
Caſes and the like, One muſt confeſs and plead Specially, = 
e Inft. 32. a. If the Defendant in any Action Pleadeth a Plea, which is a ſuffi 
| ceint Anſwer, and Deſtroyeth the Action of the Plaintiff, it is a Pe- 
remptory Exception, and is call'd a Plea in Bar; becauſe it Barreth 
the Plaintiff of his Action. As a Releaſe, The Statute of Limita- 
«1 Inſt. 352. a. tions, Eſtoppels, (i. e.) when a Man's own Act or Acceptance Stop- 
peth Him to allege or plead the Truth. . [See the Kinde of Eſtoppels, 
and the Rules concerning Them, 1 Inft. 252. a. & b.] Accord or 
Agreement with Satisfaction, Arbitrament or an Award, Perfor- 
mance of the Condition of a Bond, &c. If One under Age pretends 
that he is of full Age, and enters into Bond, tho' He may Avoid it 
by Pleading Nonage, yet You may Indi& Him for a Cheat. [2z.] 
There are alſo Temporary Pleas in Bar, or that Bar only for ſome 
Time, SELLS, | | 3 
There is alſo a Plea call'd a Foreign Plea, as to an Action in the 
| Marſhalſea-Court, That the Cauſe of Action did ariſe out of the 
Juriſdiction of that Court; and the like as to other Inferior Courts: 
That the Lands in Queſtion are Antient Demeſne, and to be pleaded 
in the Court of the Manor, of which They are Holden. oy * 
e Finch 387, © Confeſſion is alſo a Plea to the Action, where the Defendant 
; Confeſſes the Plaintiff's Action to be Good. | 
This is the ſtrict Signification of a Plea, But in a Large Senſe, 
when the Defendant has pleaded, the Plaintiff pleads too, and An- 
71 Inft.z04.a. ſwers the Defendant's Plea ; which is call'd a Replication. The Re- 
Finch, Book 4. plication muſt not vary from the Declaration; but muſt purſue, and 
* maintain the Cauſe of the Plaintiff's Action. Otherwiſe it will be 
a Departure in Pleading, a Going to another Matter, and a Saying 
8: Inſt. 303. b. and Unſaying ; which the Law will not allow. * A Rejocinder (Tri- 
go+.®. ,, Plicatio) is the Defendant's Anſwer to the Replication of the Plain- 
man, Surrejoinder (Quadruplicatio) is the Plaintiff's Anſwer to 
the Defendant's Rejoinder. Sometimes, though very rarely, the 
Parties go ſo far in Pleading, that it comes to a Rebutter, A Re- 
butter (from Bouter Repellere, To put Back) is the Anſwer of the 
2 | Defendant 


* 
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Defendant to the Plaintiff's Surrejoinder. Surrebutter is 5 Repli- 
cation or Anſwer; of the Plaintiff to the Defendant's Rebutter. 

, Some. Particulars often ariſe in the Courſe of Pleadin , (viz.) 
7 raverſes, Averments, Proteſtando's, Uu Prift, Que g adam; 
Sc. Cylour, [See 10 Rep. 90, Se. Departure, &c. which ſome 
Think to be full of Curious Learning, [But ſee the 4 & 5 Ann. 
chop. 16. 5 Geo, 1. chap. 13.] 

To Traverſe: (7 ee 7 ransfigere, To Str ke through) fome- 

thing) particularly charged in the Declaration. or Pleadings; is no 
more than R= to yy atk it to be true in theſe Words (via.) 
Abſque hoc, Without That, &c. It may be of the Matter or Man- 
ner, Of the Day, Near, or Place. A Traverſe is Good, when it 
T raverſes that Part of it which Strikes through, or makes an End 
of the Caufe, when the Point is 3 by the Jury. [See 
4 & ; Ann, chap. 16. F. 2.] Every Plea ought, to be T nabe other- 
wiſe the Cauſe will never be at an End. 

All Pleas in the Affirmative ought to be · Averr'd 13 Hoc Para: 11 Inſt. 303. a: 
tus eft Verificare ; but a Negative cannot be Averr'd, becauſe it can- 
not be Proved. [See the 4 & 5 Ann. chap. 16.] This Affirmative 
is what is call'd an Averment, and is General as before mentioned, 
with Hoc Paratus, Ge. Particular, as where the Life of Tenant” 
for Life or in Tail, or the Age of a Perſon, &c, are Averr'd. [For 
Proteflando's, Confeſling and Avoiding, Uncore Prift, Qua eft Ea- 
dem, &c. See Regula Placitandi, Bobun's Inſtitutio Legalis, Cc. 

And the Books Of Entries; Of which there are great Variety.] 

b Every Plea muſt be Direct, and not by Way of Argument or » 1 Inſt. 303; 
Rehearſal : A double Plea will be Diſallow d. [But fee 4 & 5 Ann, * & b. 
chap. 16. Whereby any Defendant or Tenant, or Plaintiff in Reple. 
vin, in any Court of Record, with Leave, may plead. as many ſe- 
veral Matters as are neceflary, See alſo Of Replevin, fupra.] 

* The Pleading of Every One {hall be taken ſtrongly againſt 
himſelf. For Every One is Fe, to make the Beſt Of His 
Own Cauſe. 5 

When One b. edge to do _ Thing by the Common Law, 5 Rep. 91. 
by Grant, Commiſſion, Act of Parliament, By Cuſtom, He ought to 1 Inſt. 283-2: 
purſue the Subſtance and Effect of the ſame accordingly. And Re- 
gularly when One doth any Thing by Force of a Warrant or Autho- 
rity, He muſt plead it. But generally in late Statutes there is a 
| Clauſe to empower One, that is ſued for Executing an Authority 
given in Them, To plead Not Guilty, and to give the Special 
Matter in Evidence. [See infra Of 1ſues.] 

Whenever One cannot have the Advantage of the Special Matter 
by Way of Eleding; He ſhall take Advantage of it -in the Evi- 1 
dence. 5 0 

The Pleadings Which amount to the © General Ifve, are not to 1 Inf. 283. a: 
be Allow'd, but the General Iſſue is to be Enter'd. * 1 Inſt. 303. b. 

[See, Where a Defendant will not Plead, Of Judgment by De- 
fault, infra. And the 4 Geo. 1. cha 2 11. For Tranf 1ſportation of 
Unlawful Exporters of Wool that Refuſe, while in Priſon for Want 
of Bail, to . to the Declaration, &c.] 
T VII. 


* 


„ 
- % 


. dmbiguam placitum interpretari debet contra proferentem, I Inſt. 303. b. 
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a Wi ht Patties t Plea! Meplelde. Nej binder; G4 are 
come 1 affirme b N dae, and denied by Ahe Other They 
are at > FITCH 1 8 *. err 
1 Iaſt. 126. a2. 272 (Via! Vier: Eenhase, To Flow, Exitus) is à Sin gle, 
LL 1 Certain and Material Point, Iſſuing out of che Allegakions and Pfess 
N 35. + of the Plaintiff and Defendant, Conſiſting: Repularly of an Affirma- 
ate nd Negative, ie be Tried by Tele Me." Upon a Wiit of 
» 1Inft. 294, b. Ni it 18.“ "6% the! Mr 2 ch Mitt) J. beczuſctthe whole Cauſe 
Finch 398. 5 55 oh th t Point, © Mie is af taken For. Eupenles Ws Mev 
ao! | Wl W. 
e has ſeveral If ue in Law.” Sometimes it A taken fer 
the Ciüldren begfteh between a Mag anf bis Wife, ſotbetimes 
for Améttiamehts and Plties, and fometimes for Profits ef Lands 
and Tenements. Büt Hefe it is taken for the Point of the Cauſe 
depending in Suit, whereupon tile Parties Join, and pot their Caviſe 
to Trial; which is Properly a Traverſe. © 
| Iſſues | in this laſt Senſe are of TWO Kinds (vis, ) Ven Matter of 
Law, or upon, Matter of \Fa&@." 
* Finch, Book 1. An Iſſue joig'd upon Matter of Pikes! is to be Determind by 
4. chap 4% the Judges; and Ti is call'd a Denbrrer. A Demurrer (from 
1 Inſt. 71. b. bi 
7 8 Demorart, To Abide) is an abiding in Point of Law, and a Refer- 
5 Rep. 104. ring to the Jadgment of the Gut, whether the Declaration or 
R 95- "Plea of the Welle Party 1 is ſufficient in Law to be maintained. 
When the 8 oy 1s nd, "The Caſe i is made a Confirm, 'and'is 


.to be "argu 5 Council on both Sides; and then the Judges give 


— 


Of Iſſues. 


den 980 4 it for Granted, that be that Demut rech in Law, 
confeſſeth all Matters of Fact, that'are well and ſufficiently Pleaded; 
but not otherwiſe. If the Judg es are Equally Divided, Se The 
Cauſe 9 4 AJ) ourn'd into the” Exchequer-Chamber, to be * 
by the Judges. [See 14 Ed. 3. Stat. 1. Chap. 5. 
A Demutrel is either General or Special. General. which news 
no Cauſe. Special, which ſheweth the Cauſe of Demurrer, and 
does particularly Specify it. [See the 27 Elix. chap. 5. 48 5 Ann. 
chap. 16.] In Which laſt Statute the ſites are not to regard any 
Defect, except fuch. as are Tpecially ſet down for Cauſes of De- 


murrer. 
1 the Point is [Dificilte to be Decided, Tt i is Publicly ary gaed by 


the Judges of the Court. | [See of , infra] 
gp 5 7 An Iſſue of Fact (i. Held ber At i True or Fille 1s 
either Touching a Matter of Wend upon Pleading, Nul tiel Record, 
or no ſuch Reerd; or touching a Matter in Pais or Fuct out of 
Court, as whether uch a Deed was ſedled and Wilivered 'by* the De- 
| | fendant ; ; whether he promiſed Payment, Gg. If a Plea is ſufficient 
. in Law, and the Matter of Fat thought to be Falle, "Tue 3 iy S'taken 

thereupon, and tried by a Jury. 8 rt 
: 'p The King may walve a Demurrer, and Take TGue -at- 'His 
leaſure. 

2 llhſt. 126.2. Iſſues of Fact too are * General or Spebial. G f (When! it le 
left to the Jury, whether the Defendant Bath done any foch' Thing 


as 


wat ws a cc. eo : 4% Owe —— ea 2 „%% et wo et » — —ꝓ—Ü— — — ͤy—NUTN— 2 2 ̃ — — õq —̃ — — — 


„ 


——_— * — ä _ — — —_— 


L 


« Ohurtet and re res certa Adler i in 'exitum A1 Jualrmn. 4 Rep 35» 100 t. 


* * 1 & io th. 


„ Ltd Kü W — . — 2 


. * 


CHAP. 4. Laws of England. 617 
as the Plaintiff Tech to his Charge, as when he rileada Net Guilty 
to a Treſpaſs, c. Special, When ſome Special Matter, or Some 
Material Point Alledged by the Defendant in his Defenſe, is to be 
tried by the Jury ; as in Aſſault and Battery, where the Defendant 
Pleads, that the Defendant ſtruck firſt; &c. 

There may be an Iflue to Part, and a met to Part. (See 
Of a Demurrer to Evidence, infra.]. 

> dn; many Inſtances, by Virtue of ſeveral Acts of Purliatdent, One | 
pak ry the. General Iſue, and Give the, Special Matter in Evi- 
dence for Excuſe or Juſtification ; It is to be wiſh'd, that it was ſo in 
mare Caſes. * For. theſe Acts are made for avoiding Prolixity and *11nft.283. a: 
Captiouſneſs of Pleading, which is chargeable, and Dangerous. Upon 
the General Iſſue The Defendant in ſuch Caſes may Give any 
Thing in Evidence, which, proves: the Plaintiff hath no Cauſe of 
Action. [See the 2 3 H. 8. chap; 5. 1 Jad. 1. cbap. 15. 7 Fac. 1. 
cap. 5. 7 Far. 1. chap. 20. 21 1 r. 11 - clunp. 12, &c. Sce alfo 
of Evidence, poſt.) 
elf the Tender of the Aue comes on the Part of the Plaintiff, + Inſt. 126 a; 
The Form is Et hoc petit Quad Inquiratur per Potriam. If on the Finch 398. 
Part of the 3 He ſays, Le de hoc Ponit ſe ſuper Patrium. 

See again. the 4 S: s th. chan. 16. For Coſts on Demurrer. yy 


| VIII. © Trial, is an een of the Truth of the Point in IC Of Tal 
ſue, or of the Queſtion betwixt the Parties, whereupon judgment aft. 124. b. 
may be given. The. Prial of che Truth of the Fact is according to Finch, ch. 36. 
the Nature of the Iſſue. As, R 
. Trial by Inſpe#ion, upon a Writ of Error to Reverſe a Fine 9 Rep. 30, 
levied by an Infant, of in Auditd Quereld to Avoid a Recognizance 31, 
or Statute acknowledged during Minority. Here the Infant may be 1 = 
View'd. and Examin'd;by:the Court. But there ought to be Other 2 Roll. Abr. 
Concurrent Proof; for the Court may be deceiv'd, it They rely only 572.57 3,578. 
upon View of the Party; Alſo Mayhem thall be under tlie Inſpection 8 a 
of the Court, to Encreaſe the Damage, if the Court Thinks fit. | 

2. Trial by © Witneſſes, as where Iſſue is in Dower, whether the. 9 Rep. 30; 
Huſband is Living or No. Here Two Witneſſes at leaſt are requi- Taft 6. b. 
ſite, becauſe this Trial is by Wunefta, not by a Jury, [See the 2 & 1 4 38. 
3 E. C. chap, 13. F. 14 38 | 2 Roll. Abr. 
Z. Trial by!* Certificate, * the Marſbal of the King's Hoſt, in 24 675- 
Times of War out of the Realm, whether the Party is in the King 8 261. 4. 
Service or no. Of the Chief Officer of the 'Place out of the Realm 9 Rep. 23, 
in Time of Peace; as if it be alledged in Avoidance of Outlawry, 7% 37 Abr. 
That the Defendant was in Priſon. at Bowrdeaux in France, It ſhall 559, 580, + 
be Tried by the Certificate of the Mayor of. Bourdeaux. But it is $81, $83, 
ſaid, That this muſt be underſtood, when the ſaid Town was Part 56 > 
of the King's Dominions. For Matters within the Realm, by the 
Certificate Of the Lord Mayor and Aldermen of London by the 
Mouth of the Recorder of a Cuſtom Of London, unleſs the 
Lord Mayor and Aldermen are intereſted in the Action; Of the She- 
riffs of Londen, whether one hath the Privilege of a Citizen or is 
a Foreigner; Of the Judges Concerning Records in their Cuſtody, 
when Iſſue is join d upon Nui tie Record, or whether there is ſuch 


a 3 or no; By — [Enattination] of the Sher whe- 
N 7.9 88 1 5 ther 
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744. 
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"ther He mails ſuch a Return or no; Of the dee Cauſes Ee. 
cleſiaſtical; as of Loyalty vr Lawfulneſs of Marriage; "General Ba- 
ftardy; Excomtnunication; Plenarty by Inſtitution into a Church, 
Ability of the Parſon, Gr. If a Defendaht tlaims His Privilege as 4 
Scholar, &c. of the Univeifity, The Claim is by the Certificate of 
the Chancellor or Vice- Chancellor. But not if the qr are at Iſſue, 


whether the Defendant is of ſuch a College, Se. s 10 
IInſt. 294. b. 4. Trial By * Wager of Law, or the Defendant Cadiz n 
295.2. Contract made in Secret, as in Debt upon a pt Contra, De. 
2 lf. 45. tinue, Ce. 


22 EY To Wage Law (Vadiare Legem) is to take an Oath at che Bar, 
MASS That he oweth not the Debt Demanded of him upon a Simple Con- 
ch. 39. tract, or any Part thereof, &c. But he ought to bting with him 
Eleven of his Neighbours, or ſo many Perſons” as the Court ſhall 
Order, That will avow upon their Oaths, That they 'Believe He ſay- 
eth the Truth. But this may be Diſpenied with at the POET of 
the Court, [See Exod. xxii. v. 10, 110 
Note; Though the Books mention eſeven Compur tors, yet it is 
the Courſe in the Common Pleas to have but ſix. 1 Ray. go. 
But Actions on the Caſe are brought for Debts upon Simple Con- 
tracts; and Trover and Con vet ſion for Detinue, Cc. where the De- 
fendant cannot Wage his Law; Upon which Account Wager of Law 
is much out of Uſe. It may be Rill in Actions of Debt upon a By- 
Law or an Amerciament in a fe- Unleſs the Lord does 
preſcribe to Determine Pleas by a Jury. No Wager of Lach ſhall 
be againſt the King. And In Every Nuo Minus brought by the 
King's Debtor in the Exchequer againſt one Indebted on a Single 
Contract, the Defendant ſhall not we _ et, for the Benefit of 
| the Kin | 
d g Rep. 3ts d Trial by Battle is Diſuſed. "ROS by Ordeal 1s taken away boy 
33. Statute not Printed. | 
rates 30. F. Trial of Matters of © Low! th by the Fudgts dpan Deitlurrery, 
1 * Special Verdicts and Exceptions to Evidence. | Alſo upon the Cu- 
Farch 227, ſtoms and Ulages of Every Court. 
3 Inſt. 29, If a Judge 1 is Doubtful or Miſtaken in Matter of Law, a Stander- 
37 23% by (as Amicus Curie) may be allow'd to inform the Court. 
41Inſt. 117. b. 6. Trial of Matters of Record is to be by the Record itſelf, 
9 — z. The Proceedings of Courts Not of Record, ſhall be Tried by a jury. 
$72,575,576. 2 Trial by Twelve Men, or By © Fury, is the Common Method, 
9 Rep. 24, and of Daily Practice. [See Of Trial By Peers, chap. 5. poſt.] Mat- 
Finch 399, ters of Fact are to be Tried and Decided by Them; Genen if They 
take upon Themſelves the Knowledge of the Law, and give a Ge- 
Lie, 368. neral Verdict, It is Good. But to Find "hh Special boca is the 


I Inſt. 228. a. ſafeſt Way. 
f 


In this way of Trial by Ju ury, Let us Candide? the Proceſ to 
Bring in the fry: Challenges of 'the Jury, The Evidence to be given 
to the Jury, TR ONE: 


"il 13551 fe i; PA 3 12 — 
— — . — — 
« Ex fas jus oritur. 2 1oft, 236d. A ita Inſt, 29. 
FS Juris non reſpondent uratores, fed judices, I Inſt, 125. 0 
226. a. 9 24. 
Ad queſtimem fadti n reſpondent judices, ſed juraterti, 1 Inſt, 125, a, & b. 
216. A. 9 Rep. 24. - 5 45 43 OS 4 F = OIINY * 218d. 1 ; f 
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 CHAP,4 Laws of England. 


1 


f 1. The Proceſs to Bring in the Jury in the Common 8 is by 


Venire Facias and Habeas Corpora Furatorum; A Diſtringas Fu- 


ratores goes out of the King's Bench to the ſame Intent as the Habeas 
Corpora Furatorum, Upon this Writ of Venire The Sheriff ſhall 
return a Jury in a Panel, or little Piece of Parchment, annexed to 
the Writ ; on which Account the Jury is ſaid to be Inpanel d; and 
then ſhall go the Writ of Habeas Corpora to bring in the Jury. [Sce 
the Catalogue of Writs, /upra, For Venire Facias, Habeas Corpora 
and Diſtringas Furatores, and the 13 Car. 2. Stat. 2. chap. a. 
7 & 8 W. 3. chap. 32.] . i 0 


By tbe 4 & 5 Ann. chap. 16. By Virtue of Special Writs of Di- 
ſtringas or Habeas Corpora, Six Jurors may View the Houſes, Lands, 
or Places in Queſtion. [See 1 Inft. 1 58. 6. 


Now the Plaintiff's Attorney ought to Give the Defendant's At- 


torney ſufficient Notice of Trial. 

When the Jury appear upon the Proceſs, If the Defendant does 
not appear, The Plaintiff may Pray, that the Enqueſt may be taken 
by Default, and his Petition will be Granted, whether the Defendant 
a 


erwards appears or not. But if the Plaintiff makes Default, He 


ſhall be Nonſuited, and the Defendant ſhall have Coſts. [See the 


ſometimes taken for a Jury. 


b Aliens, Men Attainted of any Crime, ought not to ſerve on » F. N. B. 


Juries. Clergymen, Infants under Fourteen Years of Age, and Per- 
ſons ſeventy Years Old, Sc. are Exempted. [See Weſt. 2. chap. 38. 
For Perſons Seventy Years old, 6 V. 3. chap, 4. For Apothecaries 
7&8W. z. chap. 32. For the County of York, and for the Inhabi- 
tants of Weſtminſter, &c. Non ponendis in Aſiſis et Furatis in the 
Catalogue of Writs, ante. | 
There is a Jury ſometimes Per Medietatem Linguæ, (i. e.) Half 
of the Jury are to be Aliens, where one of the Parties is an Alien. 
[See 27 Ed. 3. ch. 13. 8 H. 6. ch. 28. 1& 2 Pb. & M. cb. 4.] 
But this is not allow'd in © High Treaſon. | 
By the 21 H. 6. chap. 4. F both Parties are Aliens, The Fury 
ſhall be all Engliſh. | | 
Sometimes a Special Fury is Granted (viz.) That the Sheriff 
ſhould attend the Prothonotary with his Book of Freeholders, that 
The Prothonotary, in the Preſence of the Attornies on both Sides 
may take out Forty-eight, from which each Party might ſtrike out 
Twelve, and then the Sheriff may Impanel the Reſt. 


166. 
2 Inſt. 447. 


<3 Inſt. 27. 


H. P. C. 260. 


See the & 8 V. z. chap. 32. For the Conſtable's Duty to Re- 


turn to the Quarter-Seſſions a Lift of all thoſe that are qualified to 


ſerve on Juries, Cc. See alſo the 8 & 9 W. 3. chap, 10. See 3 Geo. 2. 


s +& 


chap. 25, 4 Geo. 2. chap. Zu t chuſing Juries by Ballot, &c. and 
1 


the Method of appointing, Views, and Pr and 24 Geo. 2. 
cbap. 18. touching Special Juries; and 
WEI tere 


returning Juries de Cor- 


640 . Au Inſtitute ef the Book IVI 


re Comitatus on Iſſues upon penal Statutes, and for altering the 
Law for returning a Knight upon the Panel Where a Peer of the 
Realm is a Party.] F iS 1 1 5 75 51 \ 11-3 20 ; — 4 | 
* roRep.102, * Tales-Men (Tales de Circumftantibus) ate By-Standers to ſupply 
103,104,105. the Want of Jury-Men of the Principal Panel, who were Impanel'd 
Finch +14 on the Jury, and did not appear; or at their Appearance were Chal- 
2 ROM. . q . . . — | , 
671, 672. lenged by either Party as not indifferent. In which Caſe The Judge, 
upon Motion of the Plaintiff or Defendant, Grants a Supply to be 
made by the Sheriff, &c. of one or More preſent. in the Court, to 
make a Full Jury, which He could not do by the Common Law. 
[See the 35 H. 8. chap. b. 4& 5 Ph. & M.ch.7. 5 Eliz. cb. 2 ö. 
14 Eliz. ch. 9g. 4& V. & M. ch. 24. and eſpecially the 7 & 8 
N. z. chop. 32.] There is alſo a Decem Tales, as when a full Jury 
doth not appear at a Trial at the Bar, there goes out a Writ to the 
Sheriff, Apponere Decem Tales. . i 
v Inſt. 15 5. b. 3. There may be Challenges of a Jury. N Challenge (Calumnia, 
156. a. a> a Feign'd Word in this Cale) in Legal Senſe, as applied to a Jury, 
133 is an Exception againſt Them that are Return'd to be Jurors. This 
lenge. Challenge is Twofold (viz.) To the Array and to the Polli. 
FOR oy 1. A Challenge to the Array (becauſe the Jurors Names are Ar- 
Roll. Abr. rayed and Rank'd One under another) is to the Array of the Prin- 
636, 637) cipal Panel, or to the Array of the Tales. A Challenge to the Ar- 
638, 6539, ray of the Principal Panel is at once to except againſt all the Per- 
640; 641 Cc. 0 | Pt agaimit all | 
ſeons ſo Arrayed or Impanel'd. And here may be a Principal Cauſe 
of Challenge to the Array, and a Challenge to the Favour, 1. A 
Principal Cauſe, in Reſpect of Partiality or Default of the Sheriff, 
Sc. and not in Reſpect of the Perſons Return'd. - Partiality of the 
Sheriff may be by Reaſon of Kindred and Affinity to the Plaintiff or 
| Defendant, or if one of the Jury, is return'd at the Nomination of 
the Plaintiff or Defendant, &c. His Default may be by not return- 
. ing a Knight, when a Peer of the Realm is either Plaintiff or De- 
fendant, or if the Array is Return'd by the Banff of a Franchiſe, 
and the Sheriff Returns it as of himſelf. 2. To the Favour; which 
is not ſo Self-Evident an Exception, but is left to the Judgment of 
Triers, Two of Them that are Impanel'd being appointed by the 
Court for that Purpoſe; as it the Plaintiff or Defendant is Tenant 
to the Sheriff, or if the Sheriff's Son hath married the Daughter of 
the Party, c. This Exception to the Favour may be left to ſuch 
a Trial, and the whole Array may be quaſh'd for it. The King 
may take a Principal Challenge, or To the Favour ; and it ſhall be 
tried according to the uſual Courſe, But where the King is Party, 
or in Caſe of Life, One ſhall not Challenge the Array for Favour, 
though the King may do it. A Subject may take a Principal Chal- 
lenge. If one Man is Sworn, The Array cannot be Challenged, 
either for a Principal Cauſe of Challenge, or For Favour. Yet If 
the Challenge to the Array is found againſt the Party that takes it, 
He ſhall have his Challenge to the Array of the Tales, and His Par- 
ticular Challenge to the Polls. e ee 
e 1Inſt. 186. b. 2. A Challenge to the Polls is an Exception againſt One or More 
157. a. & b. Particular Jurors Retutn'd, And this may be Peremptory, Principal, 
oy & For Favour, Fot Default of HundreilorIr. 


Kitchen 181, 1. Peremptory, without ſhewing any Cauſe, which is only in 


Ec. Treaſon or Felony, in Favour of Life. 


3... 2. Prin- 


— 
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7108 Principal, fa call'd, y „ it is found true, 171 is a, 


without leaving it to Triers. Principal Challenge to the Polls may 
de reduced 10 Four Heads (vig.) Propter Honoris Reſpectum, Prop- 
ter Defectum, Propter. Aﬀectum, \Propter Delictum. | 
Propten Honeris, Reſtectum, in ReſpeR, of Honour, as becauſe be 
is a. Peer of dhe Realm. 

Prapter Defedtum, in Reſpect, of, | Peng Difedt, or Default ; ; as 
of Birth, becauſe Alien, horny or, of Age, | becauſe a * FR or of 
Eftate., For, Dt ant en 6-0 of ET | 


By the 4 & 5W. & M. chap. 24. and the 7 K 8 W. z - chap p. 32. 
Furors Eſtates cg t be 101. per Ann. at leaf, in Freehold or Copy- 


| hold Lands; and in Wales Six Pounds per Ann, excepting Strangers 


Return'd Per Medietatem Linguæ. Tales-Men muſt be Freeholders 
or Copyholders f the County, of Five Pounds . a Year ; and within 
Wales of Three Pounds à ar. Saving to all Cities, Boroughs, and 
Towns. Corporate, their, Antient age of: Returning Turors in ſuch 
Manner, as hath been accuſtom d. 


[By 3 Geo. 2 chap. 2 5. 4 long Leaſe of the yearly Value E 


twenty Pounds is a, Qualification. And by 4 Geo. 2. Wc. 7. a ſhort 
Leaſe of gol. in Middels. 


| [See the 2 H. 5 . Stat. 2. "oak 6 3. 8 H. 6. chap. 29. 4 H.8. 
echap. 3. 23 H.8 N 13. 35 H. 8. chap. 6. 27 Eli. chap. 6, 
See alſo the 7 & 8 W.. 3. chap. 32. z Ann. en, 18. 10 Ann. 
chap. 14. For the „ bb, of Tor.] 11 


Theſe Statutes ſpeak only of ge, Eſtates: betwixt * Party wy 4 1 Cr. 413. 


Party, which extend not to the King, where He is Party, But here 
the Juror out to have ſome Freehold as at Common Law. 


b Propter Afettum, working a Principal Challenge, or to the *11nf.156.b. 


Favour. Principal, when there is Expreſs Favour, or Expreſs Ma-; 
lice. If a Body Politick or Incorporate brings an Action that con- 


188 a. & b. 


Hob. 294. 


cerneth the Body, If the Juror is of Kindred to any of that Body, It * Sund. 344. 


is a Principal Challenge, So if one of the Parties is of Conſanguinity 
or Affinity to a Juror; If a Juror, hath given a Verdict before for the 


ſame Cauſe, Matter, or Title, tho' betwixt other Perſons; If One 
Labours a Juror, and Gives Him any Thing for His Verdict; If after 


He is Return'd, a Juror doth eat and drink at the Charge of either 


Party ; If a Juror hath been an Arbitrator, choſen by the Plaintiff or 


Defendant in the ſame Cauſe. To the Favour, See Poſtea.] 
Peropter Delidtum, For Crime, as if the Juror is Convicted and 
Attainted of Treaſon, Felony, Perjury as a Witneſs, adjudged to 
the Pillory, Tumbrel, &c. or to be branded or Stigmatized, or to 
have any other Corporal Puniſhment, whereby he becometh + Infa- 
mous, or if He is Outlaw'd or Excommunicated. 

Theſe are all Principal Challenges, becauſe they are betwixt the 


Parties to the Record. © In this and all other Caſes he that Chal- *1Inſt, 157. b. 


lengeth muſt ſhew the Record if He will have it take Place as a 
7 1 Principal 


ok IT \ 


— hed 


* Mi nor Jurare non poteſt. 1 Inſt. 172. b. 
+ Repelictar a ſacraments infamii. 1 _ 103, a. ; 


Ab Infirare of the "Boom IV: 


 :Inſt.t57.b. * 


Þ Finch 41 3. 


Princpal Challenge: Otherwiſe he muſt conclude to the Favour; 
unleſs it is a Record of the ſame Court. Ken wan, 

3. For * Favonr; When either Party canindt take any Principal 
Challenge; but ſheweth Cauſe of Favour; which muſt be left to the 
Diſcretion of the Triers; upon hearing of the Evidence, as Upon a 
Challenge of the Array for Favour; But ſome of theth 4 come nearer 
to a Prinvipal Challenge than Others. The Cauſes of Favour are 
Infinite, bat thereof ſomething may be gathered from what Hath 
been ſaid. In General It is a Rule, That a Juror muſt ſtand indif- 
ferent, as he ſtands Unſworn, 


4. For Default of * by Hundrederi. But, af 


By the 4 & 5 Ki! hab; 16: fr preventing See: ery 47 
by Reuſon of Challenges to the Array e, Panel of” Furors and to 


oh Polls, for Default of Hundredors, Every Venire Facias for Trial 


bf Tue in any Action or Suit in any Court of Record at Weſtminſter, 


ſhall be Awarded of the Body of the Proper County, where fuch 


1 is Triable. This is not to Extend to Appeals of Felony or Mur- 
er, or to any Indictment, Preſentment, ' &c. 7 7 Treafon or Felony, 
br to any Writ, Bill, Aion or Information ' upon any Penal 
Statute, See the 27 Eliz. chap. 6.] But by 24 G6. 2. chap. 18. 
Wl ſhall extend to Action, upon Penal Statutes. | 


The Time to challenge a Jards ! is before He i is Som, Other= 


wile, if the Cauſe of Challenge ariſes after He is Sworn. 


The Juror Himſelf may be Examined upon a * Voire Dire (to 


z Inſt, 158. b. ſpeak the Truth) upon his Oath; to inform the Triers of the Truth 


© Terms of 
the Law, v. 
Evidence. 

1 Inſt, 283. a 


of the Challenge, if the Cauſe of Challenge tends not to his Diſ- 
credit. But the Triers are not bound by his Oath, 

No Challenge can be made to a Jury Enpanerd upon a Writ of 
Enquiry. [See Of Fudgment infra.] 


[See Of Trial and Challenge, chap. 5. poſt.] 
Each Juror muſt take the Oath appointed by Law, and muſt 


4. 
be ſworn well and truly to Try the Iſſue of N. Prius according 


to Their Evidence. 
Evidence (Evidentia) is generally uſed for ſome Proof either 


by Writings or Witneſſes. 

This Word Evidence doth not only contain Matters of Record, as 
Letters Patent, Fines, Recoveries, Inrollments of Bargain and Sale, 
Se. and Writings under Seal, as Charters and Deeds (though the 
Seal is broken off) and other Writings without Seal; as Court-Rolls 
Accounts, Letters, Cc. which are calld Inſtruments ; But in a 
larger Senſe It containeth alſo the Teſtimony of Witneſſes, and Other 
Proofs to be produced and given to the Jury, for finding the Iſſue 
Join'd betwixt the Parties. It is call'd Evidence, becauſe thereby 
the Point in Iflue is to be made Evident to the Jury. If it Tends 


towards ſuch Evidence, It is alſo call'd Evidence in Legal Under- 


ſtanding, though not in Common Speech. 
Where the Evidence proves the Effect and Subſtance of the Iſſue, 
It is Good. 
2 2 | 1. As 


i. 


— 


* Vicinus 2 vicini præ ſumitur Kin 1 x Inf. 15 8. b. 
© Probationes debent eſſe evidentes, perſpicuæ et faciles intelligi, 1 Taft, 283. a, 
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1. As to. Writings. £53 


General Acts of Parliament may be given in Evidence, and * Trial per 


Kgecurdi and Inrollments prove Themſelves, and cannot be pro- 9 Rep. 31, 


ved) by Witneſſes. The © Copy of the Reoord or Inrollment may 2" 


Inſt. 117. b. 


be given in Evidence, being {worn to be a True Copy. No Ra- 2 Roll. Abr. 


zure or Interlining ſhall be intended in a Record. But the ſureſt 5 
Way is to Exemplify a Record under the Great Seal, or under the 9 


74,575,876. 
lo Rep. 92. 


Seal of the Court, to prove a Record upon Nul tiel Record plead- 1 Inft. 128. 


ed; and then the Exemplification of a Record may be offered in 


a & b. 
3 Inſt. 173. 


Evidence; if the whole Record, not a Part of it; is Exemplified, « Trials per 
But if one takes out a Copy of Part of a Record, He muſt at Pais 166. 


leaſt take out ſo much as Concerns the Matter in Queſtion, and 
make Oath that there is no more of it that Concerns the Iſſue. 


By the 3 & 4 Ed. 6. chap. 4. 13 Eliz. chap, 6. An Exemplifi- 
cation of the Inrollment of Letters Patent under the Great Seal ſhall 
be ſufficient, to be Pleaded, and ſhew'd forth 1h Court. 


. 
See the Difference betwixt an ay = Ong and a Conftat, and 
of an Inſpeximus, Innoteſcimus and Vidimus. 5 Rep. 53, 54.] 


By the 5 H. 4. chap. 14. 23 Eliz. chap. 3. 27 Eliz. chap. . 
Inrollments of Fines and Recoveries are of as Great Validity as the 
Originals. | 


A Fine or Common Recovery may be given in Evidence, tho it 
is not under the Great Seal, or Seal of the Court, and without vouch- 
ing the Roll of the Recovery, The Part Indented is the uſual Evi- 
dence that there is ſuch a Fine. But again It is ſaid on the Con- 
trary, That the Fine muſt be ſhew'd with the Proclamations under 
Seal, and that the Cyrograph or Indenture will not be ſufficient, 
An Inrollment of a Deed proves it ſelf, the Court being Certified 
of it by a Copy of the Inrollment, examin'd and atteſted upon Oath. 
Inrollments ought to be Credited, the Deeds being firſt acknowledg'd 
to be the Deeds of the Parties before 4 Maſter in Chancery, if in- 
roll'd in the Chancery; or before a Judge of the Court where it is 
inroll'd. The Tranſcripts too are made by Officers of Truſt, But 


The © Letters Patent Themſelves were to be ſhew'd at Common *1Toft, 225. b. 


t Trials per 
Pais 167, 209; 


the Inrollment of a Deed, which needs no Inrollment, or * where * Trials per 
the Eſtate doth not paſs by it, is only Evidence to ſome Purpoſes, dag 19% 
and when it can be proved to a Jury by Circumſtances, That there 3 Lev. 387; 


was ſuch a Deed, as 


By the 10 Ann. chap. 18. F an Indenture of Bargain and Sale 7s 
pleaded, a Copy of the Inrollment, examin'd and fign'd by the Proper 
Officer, and proved upon Oath to be a true Copy, is as good Evidence 
as the Original Indenture of Bargain and Sale. [See the 5 Eliz. 
ch. 26. 5 Ann. ch. 18. 6 Ann,ch. 35. 7 Ann. ch. 20. and Of Bar- 
gain 


* 
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634 An Inſtitute of the Book: IV. 


i e Bk; — 4. ch. 3. and the 7 & 8 V. z. ich. i, na 10 4 
particular Caſe the Book of the Clerk f the | Crown, or a. Copy 
thereof, may be given in Evidence, 12 Aun. Sefſ. 2. chap. 14. where 
Examinations of Popith Patrons, Sc. 1 Georg. 1. chap. 10. Wr 
Entries of nm . or wy. ao are Evidence. Ji. ' 
HININQ 3: 
1 A Copy of a Conuition en an Irditimenit of. Treſpaſs, Ge. is 
Terms of not ſufficient Evidence ſingly by 1 it ſelf in an Action of Treſpaſs, &c. 
1 but with other Evidence it may. [N.] An Expreſs Confeſſion upon 
Trials qi. an Indictment is full Evidence; not an implied Confeſſion; where the 
Fas 1, 1 Defendant ſubmits to a Fine, rather than contend with che King. 
A Record of an Huferior Court has been rejected in Evidence, and 
the Party has been put to prove, what was done in the Inferior 
Court. S8 much of Evidence by Recores, as nan bib come under the 
Head of Evidence by Writings: | 
Concerning Deeds and Writings not of Record. 
e Inſt. 6 b. Every * Antient” Deed proves it ſelf, where Poſſtflion: has gone ac- 
Fes 118. cordingly; and tho' it has no Seal on it, or tho' the Execution of 
2 10, it cannot be proved. But Later Deeds muſt be proved by Witneſſes. 
220, 232, If the Seal is broken off, yet the Deed may be given in Evidence. 


233. If Witneſſes are Dead, Their Hand- writing muſt be proved. A 
1 Inſt. 225. Deed cannot be proved by a © Copy. For the Original Deed might 
cr 5 be Interlined, razed, or not ſufficient in Law; or not Seal'd or Pe- 


Trials per livered. Yet i in Caſes of Extremity, as where the Deed was burnt 
Pais 232 c. the Judges may at their Diſcretion allow it to be proved by Wit- 

neſſes. A Copy of a Deed will be Allow'd, when the Defendant 

has the Deed, and will not produce it. If an Original Deed is in 
1 Lev. 25. Being, or may be had, The“ Counterpart cannot be produced in 
Trials per Evidence; otherwiſe if the Original cannot be procured. Nay, a 
Pais 232 Copy of a Counterpart of a Leaſe, the Leaſe being loſt, has been 
* 1Inſt. 3 02 b. admitted. The © Recital of a Deed is no good Evidence, without 
Vaugh. 74, ſhewing the Deed it ſelf; unleſs it can be proved, that there was 


& $i 108. ſuch a Deed in Being, and that It is loſt, There cannot be an Ex- 
f 3 laſt. 173, emplification of a Copy of a Deed, tho the Copy is inroll'd, Vi- 
ws * tings not of Record, as Leiger- Boobs of Corporations, where Leaſes 


Pais 231. and Grants are Enter d, and ſuch Paper-Books, cannot be excmpli- 
fied under the Great Seal, or other Seal in Courts of Record, but 

the Original muſt be produced; for a Leiger-Book it ſelf is but a 

Copy. Therefore it muſt be abſurd, to. offer a Copy of a Copy. 

* 2 Roll. Abr. Original Letters muſt be ſhew'd, not a Copy of Them. * A Pe- 
686, 687. gdigree drawn by a Herald at Arms; for One that claims to be Heir, Sc. 
will not be accepted as Evidence, without ſhewing the Records or 
218. Antient Books, from whence it was taken. A Regard: will be had 
7:7 | + any Antient Books. But a Copy of an Inſcription on a Grave- 
» Trials per ſtone has been admitted in Evidence, to prove a Pedigree. A 
Pais 180. Churcli-Boob ought not to be allow'd in Evidence. A Shop- Book 
. 11. is no Evidence after a Year. [See 7 Fac. 1. cap. 12.] Methinks 
1 Trials per the Book only of a Merchant or Trader ſhould be no good Evi- 
Pais 173, - dence to prove a Debt due to Himſelf; tho' it is good Evidence 
Tar? for the adverſe Party, to prove a Debt againſt him. The Book of 
Domeſday 
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„EA Aiutirnitate temporis omnia re fin lamm . 1 loſt 6. b. 
2 Inſt, 302, : a 
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* Domeſday. brought into Court is goed Evidence, to prove Lands * 9 Rep. 31. 

to. be Aurient Deme/ne. An Almaonact has been allow d ſufficient Hob. 188. 
vidence, to prove a Dey to be Sunday. An Almanack, wherein » Raym. 84. 

a Father bad writ the Day of the Birth of his Son, was allow'd as 

good Evidence, to prove the Non-Age of His Son. Den 

Proceedings in Courts not of Record, as County-Courts, Hundred- 

Courts, Courts-Baron, Cc. may be denied; and Tried. by à Jury. 

They cannot be proved by the Rolls, but muſt be proved hy Wit- 

neſſes; and then the Rolls may be Evidence too. A Copy of the 

Court Rolls of a Court- Baron regularly will not be admitted in 

Evidence, though Copies of the Court-Rolls are the only Evidence, Lit. 75. 

in Point of Alienation; Concerning the Tenements of * N 

The Court-Ralls; themſelves muſt be ſhewn.] But there hath been | 

an unſettled Practice in this Caſe, the Judges having allow'd Copies «Trials per 

of Copybold Lands and Admittances to be given in Evidence, where Pais 178, 228. 

the Rolls have been in Being, as well as where they have been loſt. 

If Copies of Court-Rolls are ſhew'd, to prove a Cuſtomary Eſtate, 

the Enjoyment thereof alſo as ſuch ought to be proved. Upon Mo- 

— a Copyholder hath obtained a Rule, for the Steward of a Court- 

Baron to Grant Copies, and that the Court-Rolls may be produced 

at Trials; becauſe all the Tenants of a Manor have an Intereſt in 

the Court-Rolls. But this hath been alſo denied. | - oy 

A Bill againſt a Complainant in the Court of Chancery has been 1 Vent. 66. 

Allow'd; but look d upon to be but flight Evidence. [S. 1 Chan, Pal 105. 168. 

Ca. 64.} A Deſendant's Anſwer is Evidence againſt Himſelf, tho? 200, 208, 

not againſt Others, If the Bill is proved. Depofitions of Witneſſes 234, 239: 

in Chancery betwixt the ſame Parties may be accepted, eſpecially 

if the Witneſſes are Dead, proving the Bill and Anſwer. A Decree 

is no Evidence in.a Court of Common Law, An Afidavit made 

before a Maſter in Chancery is not to be allow'd as Evidence, though 

the Party is Dead; utileſs One can make Oath, that ſuch an A- 

davit was made in his Preſence; It may be allow'd as a Note or 

Letter. Afidavits may be read in Courts upon Motions, but not 

por Trials. [See 5 Georg. 1. chap. 24. To prove the Bankruptcy, 

*  * Depoſitions in the Fcelefraftical Court cannot be given in Evi- * Tad. $04.4 

dener; but a Sentence may in a Cauſe of Tithes, Cc. and the Sen- oe” Abr. 

tence may be alledg'd Summarily. [See the 29 Car. 2. chap. 8. as Trials per 

to Evidence of Augmentations to ſmall Vicarages and Curacies by the Pais 167, 212. 

Regiſter's Book, &.] A Probate of a Will as to Perſonal Eſtate 1 2 Roll. Abr. 

ſhall be admitted, But if Iſſue is taken upon it, as that the Seal is | * 

forged, or that there was Bona Notabilia, It ſhall be tried by a Ju- Pais 193,211, 

ry. A Will, under which Title to Land is made, muſt be ſhew'd ; . 

not a Copy of it, or tbe Probate, or any Proceedings about it in b Trials per 

the Spiritual Court; unleſs perhaps the Original cannot be found. Pais 234.235. 

Yet if the Will is proved in the Chancery, Copies of the Proceedings 

there will be admitted in Evidence. An Account of an Executot or * Trials per 

Adminiſtrator allow'd by the Ordinary, ſhall not be given in Evi- P 211-235: 

dence, nor any Regard had to it upon Plene Adminiſtravit. The * 1 Lev. 25. 

Acts of the Eccleſiaſtical Court have been Admitted to prove the 

Grant of an Adminiſtration. In a Quare Impedit a Copy of a Re- 

tainer, which was enter'd in the Court of Faculties, was offer'd in 


Evidence on the Behalf of a Chaplain, but was not allow'd, 
IEEE 1 | By 
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23 Toft. 662. 
dz Inſt 166 


© 1 Inſt, 6. 
a. & b. 


4 Hob. 11. 

1 Ventr. 349. 
Kely. 37, 38. 
© Inſt. 6. b. 
3 Inſt. 219. 
3 Lev. 426, 
427. 


* 


By the & 8 W. 3. Chap. 7. If any Perſon 7 make a or 
— Rauen of a M wo 77 Parliament, 225 Fatt foot 1. 
to be divided betwixt the King, the Poor of the Place, and hs In. 
former, and the. Party proſecuting may 45 in Evidence tbe Book 
M the Clerk of the Crown, or a c (en theres 
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2 Of® Witneſs. - 2 

5 "Witneſſes cannot Teſtify Neat ok 1 einem de | 
- Witneſſes muſt ſwear to ſpeak the Truth, and nothing but the 

Truth, of what they have Heard or Seen, not what * * beljeve 


or Remobber, or to the Beſt of their Remembrance. 


To a Jury One Witneſs is ſufficient. But if a Witneſs is Infor 

(i. e.) Attainted of a Falſe Verdict, or of 'a' Conſpiracy; at the Suit 
of the King, or Convicted of Per jury, where a Pardon cannot Re- 
ſtore His Credit, [See 5 Eliz. the, 9.] or convicted of a Præmunire, 

Forgery upon the dame of the 5 Eliz. chap. 14. (not upon the Sta- 
tute of the 1 H. 5. chap. 3.) or Convicted of Cheating at Cards and 
Dice on the Statute | of the 9 Ann. thap. 14. or Convict of Felony, 
and not Pardon'd, (A Burning of the Hand upon Conviction is 
in the Nature of a Statute-Pardon,) [See'r8 Eliz. chap. 7.] or if One 
by Judgment Hath loſt his Ears, or ſtood in the Pillory or Tum- 
brel, or Hath been Stigmatized, or Branded, or Whipt, Sc. All theſe 
ought to be Rejected from Giving their Teſtimony, while the Judg- 
ment is in Force, But the Record of theſe Convictions or Nita 


ders muſt be produced in Court. You ſhall not be allow'd, to afk 


f Inſt. 6. b. 
3 Init. 108. 
4 Inſt. 279. 
4 1 Inſt. 6. b. 
3 Cro. 483, 
492. 

1 Vent. 243, 


the Witneſs any Queſtions, to Accuſe Himſelf of any of theſe Crimes. 
You may Impeach His Credit by other Witneſſes as to his Cha- 
rater and Reputation in General; but ſhall not be admitted to 
make Proof of Particular Crimes, whereof he never was Convicted ; 
for this is not a proper Time for his Trial. 

f An Infidel (not a Jew, for he ſhall be Sworn on the Old Teſta- 
ment) One of Non-ſane Memory, or not of Diſcretion, A Party in- 
tereſted in the Suit, A Wife For or againſt ber Huſband, et econtra, 
becauſe they are but one Perſon (except in Caſe of Treaſon, and as 
to the Wife, upon the Statute of the 3 H. 7. chap. 2. For forcibly 
taking away and marrying Her) The Party to an Uſurious Contract 

ainſt the Uſurer, in an Information upon the Statute of Uſury, 


- ought alſo not to be Heard as Witneſſes. But. in Chancery, where 


a Witneſs at the Time of his Examination was diſintereſted, and he 


afterward became intereſted, and Plaintiff in the Cauſe; his Depoſi- 


tions were allowed to be read. 1 Vm. 288, 289. 
A Grantee, who is a bare Truſtee, is a good Witneſs to prove 


the Execution of the Deed to himſelf. 1 Vm. 290. 

The Obligee in a Bond makes the ſurviving ſubſcribing Witneſs 
his Executor; in an Action brought by him on the Bond, though he 
could not be examined viv voce, Evidence was admitted to prove 


his Hand. 1 Vm. 289, = 


« Kinſmen, 
1 8 TE PIO EONS ST TIS ET OPERA 


—_— 


* Fudex non poteſt eſſe teftis in propria cauſa. 4 Inſt. 297. 
Plus valet unus oculatus teſtis, quam auriti decem. Ibid. 
Te/ribus deponentibus in pari numero, dignioribus ot credendum. Ibid, 
Allegans contraria non eft audiendus. Ibid. 

| Furamentum in parte verum, in parte falſum, non eſt admittendum, Ibid. 
 Allegans ſuam turpitudinem non e/t audiendus, Ibid, 
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Einſmen, though never'{d near, Tenants, Servants, Maſters, * 1 Inſt. 6. b. 
Counſellors, Attornies, One of the Jury upon Trial, One that--is 8 ne. 
Bail to the Arreſt, not to the AQion; [See Of Bail, ſupra] and 1 $i. 215; 
all Ochers that are not Infamous, or want Underſtanding, or not 
Parties in Intereſt, may be Witneſſes. A Legatee may be admitted 

to prove a Will, if his Legacy is hut ſmall; or if he hath received 

his Legacy, or Releaſed it. [See Stat, 25 Geo. 2. chap. 6. For A- 

voiding and putting an End to certain Doubts and Queſtions rela- 

ting to the Atteſtation of Wills and Codicils concerning Real E- 

ſtates.] Kinſmen, Servants, &c. may be Sworn ; but their Credit 

ſhall be left to the Juty. [dee the 7 & 8 V. z. chap. 34. 1 Geo. 

I: chap, 6. 8 Georg. 1. chap. 6. Concerning the Solemn Affirma- 

tion of Naters. „ e ln) 

A Witneſs, laying a * Wager, That the Party, for whom He is to » ; Lev. 152; 
be a Witneſs, will Carry the Cauſe, ſhall not make him incapable 

to be a Witneſs. For then by ſuch Art no unwilling Witneſs could 

be made uſe of. F „ 

In an Action againſt the Hundred upon the Statute of Wincheſter, 2 Roll. Abr: 
the Party Robb'd may be a Witneſs for Himſelf, If a Maſter De- 685, 686. 
livereth Money to His Servant, and his Servant is Robb'd, he may 55 73» 
be Admitted to prove the Delivery of the Money to His Servant, 
tho' the Maſter is Plaintiff in the Action. (Q.) For he might have 
had Other Witneſſes, to prove the Delivery. A Leflor, that lives 
out of the Hundred, may be a Witneſs for the Hundred; for His 
Tenant of the Land pays the Contribution. to the Loſs by Robbe- 
ry, if a Tax is levied. Hundredors, tho' they have no Lands, and 
pay no Taxes, cannot be Witneſſes for the Hundred; becauſe when 
the Money recovered. againſt the Hundred comes. to be levied, they 
may be worth ſomething ; and becauſe they are compellable to 
Watch and Ward. Sojourners, Servants, and thoſe that receive 
Alms, may be Witneſles. 1 
Members of Corporations ſhall be Admitted, or Refuſed, to Give 42 Lev. 231; 
Evidence, in Actions brought by Corporations, as their Intereſt is ei- 236, 241. 
ther Small or Great, whereby It may be preſumed, whether they will 
be partial, or not. But to avoid ſuch Debates, It is the beſt way to 
Disfranchiſe Them. [See the 3 & 4 W. & M. chap. 11. 1 Ann. ch. 

18. and Book 1. chap. 7. Concerning the Accounts of Church-war- 
dens, Overſeers of the Poor, and of Decay'd Burgeſles. ] 

An Informer may be a Witneſs, tho' He is to have Part of the For- 
feiture, (i. e.) where Other Witneſs cannot conveniently be Had. 

A Counſellor, Attorney, Sollicitor, ought not to be examin'd . ventr. 197. 
Againſt their Clients, becauſe they are obliged to keep Their Se- | 
crets. But of Their own Knowledge before Retainer, They may 


The * King cannot be a Witneſs under his Sign Manual. 42 Roll. Abr. 


Defendant, However a! Confeſſion muſt not be taken as to Part » Trials per 
only. As if it be ſworn, That the Defendant confeſſed the * Pais 209. 
0 ut a 
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| Sa bat f. d at the ſarnis Time that He had pad it, The whole  faying 


maſt be taken together: | 
If a Witneſs is not able to Travel, A jodge — Ade His Nonz 


| appearance, and Certify His Examination. Where a Witneſs can- 
not be preſent at the Trial, by the Conſent of the Plaintiff! and De- 
fendant, or by Rule of Court, He I 10 Examin d upon Interro- 


gatories at a Judge's Chamber. 
1 Trft, 6. b. Outlawry in a Perſonal Action is no Exception unt a Wit 


nels, though it is _ a Juror, 


By the 5 Eliz. chap. 9. If One ſervd with Proceſs 97 aps 
out of 4 Court of Ned to Teftify as a Witneſs (being Tender d 
Convenient Charges, and Having no Reaſonable Let) ſhall make 
= He fhall For feit to the Party Grieved 10 l. an, bis Da- 

[See 3 Cro. w_ fo 2 $32; fo! 

1 * dbes oh; 4 Deniſe of Lands, ce. muſt be in 

the Preſence of Three fu erh ng Ne at Wr Jab, 


in Criminal Caules if a Witneſs reſuſes to a ppear wpon a Sab. 
pena, The Court may put off the Trial, and Grant an Attachment 
3 [See the 7 WY. 3. xp, 3. 1 Ann. 
ch 
To whe Evidence by Writings or ' Witneſſes may be Admitted 
upon General or Speciul Ives, 2 Roll. Abr. 676 to 687. Trials N 
Pais, chap. 11. Neſſons Law of Evidence — Tor". 
In many Caſes by Statutes Special Evidence may be gen upon 
the General Iſſue as before obſer ved. [See Of Tues, Wr. and Of 
Evidence and Witneſſes, chap. 5. poſt.] 
b r Inſt. 6. b. Many Times Juries are Induc'd with other Matter by * Preſump- 
tion ; whereof there are Three Sorts (vis). Violent, Probable or 
Links.  * 
© 1 Inſt. 6. b. * Violent is often full Proof; as if one is run BOW the Body 
373-4. & b. ith a Sword in a Houſe, whereof he inſtantly Dieth, and it was 
proved by a Witneſs, that One was ſeen to come out of the Houſe 
with a Bloody Sword, and no other Man was at that Time in the 
Houſe. 80 if all the Witneſſes to a Deed are Dead, Continual and 
Quiet Poſſeſſion is a Violent Preſumption of the Truth of it. But the 
Deed may receive further Credit by Compariſon of the Hands and 
Seals. Again, If a Defendant pleads Payment to a Bond, and it ap- 
rs, that the Debt is of So long Standing by the Bond, and it 
bath h not been demanded, nor Intereſt paid, for many Years, It ſhall 
be prefumed that the Money was paid, though the Plaintiff hath the 
Bond in his Cuſtody. If a Rent is behind for twenty Years, and the 
Landlord makes an Acquittance for the Laſt Year that is Due, all 
the Reſt are preſum d to be paid, &c. [See the 19 Car. 2. chap. 6. 
6 Ann. chap. 18. where an Abſent Perſon ſhall be Preſum d to be 
Dons with Reſpect to one in Remainder, Reverſion, or Expec- 
tancy of any Eſtate after His Death.] 
« 1 Inft, 6. b. Probable Preſumption proves but Little, and Zight Preſump- 
tion not at all, 
In General, The Court ought not to Judge too haſtily __ bare 
e 3 Inſt, 232. Preſumption in Caſe of Life and Death. 
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CHAP. 4. Lau 
*A Wrong ſhall never be Preſurn'd; | | MO 2 IN2N * jluſt. 232.6; 
No Preſumptions ſhall be admitted againſt the Preſumptions of 
Lau in many Caſes, though the General Rule is other wiſe!: 1 Taft. 373. 
Note, That Evidence is never © Pleaded ; but the Matter of Fact 2. 4b. 
only ; which if it be denied, the Evidence ſhall be given to the Nep.. 
Jury, not to the Court. „„ 5 
There may be a! Demurrer to Evidence. As if the Plaintiff * 5 Rep. 104. 
ſhews in Evidence any Records, Deeds or Writings, or any Sentence ——_—_ 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth 
ariſe, and the Defendant offereth to Demur in Law upon it, the 
Plaintiff muſt Join in Demurrer, or waive his Evidence. So if the 
Plaintiff produces Witneſſes, to prove a Fact, upon which a Matter 
of Law Ariſes, if the Defendant admitteth their Teſtimony to be 
True, thete alſo the Defendant may Demur in Law upon it. 80 
may the Plaintiff demur upon the Defendant's Evidence. In theſe 
Caſes the Counſel of the Plaintiff and Defendant muſt agree the 
Matter of Fact in Diſpute, and the Jury muſt be Diſcharg d, and 
the Matter of Law referr'd to the Judges to determine. But if Evi- 
dence is given for the King in an Information, or other Suit, and 
the Defendant offers to Demur upon it, the King's Counſel are not 
obliged to Join in Demurrer, but the Court ought to Dire& the 
Jury, to Find the Special Matter. And indeed becauſe Juries uſu- 
ally of late find a Doubtful Matter Specially, Demurrers upon Evis 
dence are ſeldom uſed; Roa 42 3 
There may be alſo a Bill of Exceptions to the ¶ Directions con- * g Rep. 13. 
cerning the] Evidener; as When one of the Parties for the Inſuffi- * l ſt. 426, 
ciency of the Evidence on the other Side (as He Conceives) doth offer 
to Demur upon the ſame, and the Court doth not agree to it; then 
the Court ought upon Requeſt to Seal the Bill of Exceptions tendred 
to them in Writing; which upon a Writ of Error may be Heard. 
[See Yet. 2. chap. 31. and the Expoſition thereof, 2 Inſt. 426, 11 
In Criminal Caſes no Bill of Exceptions to the Evidence is to be Key. 15. 
allow'd. For the Statute above - mention'd Extends only to Civil 2 Init. 427. 
Cauſes. | 
Note, That when the Trial is by Twelve Men, the Judgment « Tag. 6, b. 
is not given upon Witneſſes, or other Kind of Evidence, but upon : 
the Verdict, as the Verdict is Given upon the Evidence. * The b 2 Inſt. 26, 
Evidence to the Jury is no Part of the Trial. For by Law the Trial 27. 
here is not by Witneſſes, but by Verdict of the Jury. Evidence to 


a” 


428, 


a Jury and Trial by a Jury are Different. 8 | 
Oftentimes when the Evidence hath been Heard, The Parties 
' doubting of the Verdict, do Conſent that the Jury ſhall be Drawn 
or Diſcharged. But if they cannot Agtee, Then 
5. The Jury muſt give their Verdict. 9 
After the Evidence given upon the Iſſue, The Jury ought to be IInſt. 227. b. 
kept together in ſome Convenient Place without Meat or Drink, 
71 hs + | | Fire, 
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Omnia priefumuntur legitime fucta, danec probetur in cuntrarium. 1 Inſt. 232. b. 
Ijuria. non præ ſumitur. Ibid. | 5 x: 7% 

 , Ociofa et inhonefla non ſunt præſumenda. 10 Rep. 56, 1 Inſt. 78. b | 
* — præſumptieni; dinec probetur in contrarium, 1 Inſt, 37 3. b. 2 Rep. 48. 
Kep. 71. | 
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* : Inſt. 2 26. a. 


d Inſt. 2 26. b. 
227. a. 


© IInſt. 225. b. 


Fire, or Candle; otherwiſe than with Leave of the Court. They 
ought not to be allow'd to ſpeak with any Stranger, unleſs with the 
Bailiff that Attends them, and with Him only after they are Aged 
upon their Verdict. | 

Verdict (Vere dictum) is the 3 of the Jury concerning the 
Matter of Fact Referr'd to them by the Court upon the Iſſue. This 
Anſwer they may make without Teſtimony, or againſt Teſtimony, 
if they Themſelves know the Fact. Every one of the Twelve Ju- 
rors muſt agree together, before there os, be a Verdict; and then, 
when they are agreed, It muſt be Delivered by the Foreman. | 

A Verdict may be either General or Speriul. General, which 
is poſitively Given either in the Affirmative yy Negative; as Guilty, 
or Not guilty, &c. Special, where the Jury find the Special Matter, 
or the Fact at large, and leave it to the Judges, to Determine what 
is the Law, that ariſes from the Fact. It may be either upon a 
General or Special Iſſue. Likewiſe this Special Verdict may be 
either in Civil or Criminal, Cauſes, that concern Life or Member. 
And the Court cannot Refuſe a - Special Verdict, If it is Pertinent 
to the Matter in Iſſue. But a Verdict Finding Matter Uncertainly, 
or Ambiguouſly, is inſufficient, and no Judgment ſhall be given 
Upon it. 

Ehere ! is alſo a © Public and Privy Verdict, Publick, which is 
given in Open Court. Privy, which is given out of the Court, be- 
fore any of the Judges of the Court. It is call'd a Privy Verdict, 


becauſe It ought to be kept Secret and Privy from each of the Par- 
ties Litigant, till it is affirmed in open Court. But the Jury may 
Vary from their Privy Verdict; and though they found for the Plain- 


4 3 Inſt. 110. 


© IInſt. 2 2. a. 
28 1. b. 182. a. 


tiff by the Privy Verdict, They may find for the Defendant after- 
wards in Open Court by their Publick Verdict. After the Verdict is 
Recorded, They cannot vary from it ;- but before it is Recorded, 

they may vary from it. 

In! Criminal Matters, as Treaſon, Felony, Larceny, The Jury 
cannot give a Privy Verdict, but muſt give it openly in Court. [See 
Of Verdict, chap. 5. poſt. 

: Though the Verdict doth not Find the preciſe Iflue, yet if the 
Subſtance or Matter of the Iſſue is found, It may be Good. As if i in 
Aſſiſe of .Darrein Preſentment, the Plaintiff alledges the Avoidance 
of the Church by Deprivation, and the Jury finds the Avoidance by 
Death, The Plaintiff ſhall have Judgment; for the Voidance is the 
Matter of the Iflue, and this Rule holds in Criminal Caſes. As 
In an Indictment of Murder, and Plea Not guilty, the Verdict may 
find Manſlaughter; ; becauſe the Killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance. [See Where Actions muſt be 
laid, or of Local or Tranſitory Actions, where the Finding of the 


-,1 Place, or Day, is, or is not, material. Supra, ] 


f IInſt. 227. b. 
Cont, Kel. 52. 


A Jury Sworn god Charg ed i in Caſe of Life and Member, cannot 
be Diſcharged, till they Give a Verdict. But in Civil Caſes à Sub- 
ject or Common Perlen (not the King) may be Nonſuit; and then 
upon Non- appearance of the Plaintiff to attend the Verdict, the Jury 
may be Diſcharged without giving any Verdict at all. [See of he 
Verdict, chap. 5. poſt.) 

But if a Verdict is Given, The Poſtea muſt bi Return'd by the 
Judges of Ni Prius on the Back of the Record. The . 
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of the Return i uod Poſtea, GC. (viz.) That . the 
Plaintiff and Be appeared by Their Attornies before the 
Fudge of Aliſe, and the Fury was Sworn, &c. and Found this Ver- 
dict, &c. and gave ſuch Cojis, But the Coſts are to be Taxed by 
the Prothonotat y. [See Of Cofts, inf fra.] , 

* Notwithltanding all this, the Verdict may be ſet aſide. 1. If « 1Int. 225. b. 
the jury after thei . Ws. given at the Bar, and before they are yy 44 
agreed on their Verdict, do Eat and Drink at the Charge e 
Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 
for the Defendant ; and ſo Vice Verſa. If after They are agreed of 

heir Verdict, They Eat and Drink at the Charg e of Him for whom 

hey ſhall paſs, It ll not Avoid the Verdict. They may Eat 
and Drink at the Coſt of Both Parties, if They Agree to it; or by Comy. 525. 
Licence of the Judge. If they Eat and Drink at their own Charges, 

It is only Finablez The Verdict alſo may be ſet aſide, if they throw 
up Croſs or Pile, or Caſt Lots, whether they hall Find for the 
Plaintiff or Defendant, Sc. 2. If the Plaintiff or any in his Be- 
half; after the Jury are gone from the Bar, do Deliver any Letter, &c, 
to any of the Jury Concerning the Matter in Iſſue, which was not 
Given in Evidence, It ſhall avoid the Verdict, If it is found for the 
- Plaintiff, But not if it is found for the Defendant ; and ſo e Con- 
verſo, And if a Witneſs before Sworn, on the Part of the Plaintiff 
or Defendant, is ſent for by the Jury after they are gone from the Bar, 

and Repeats again bis Evidence to them, and afterwards They give 
their Verdict for Him whoſe Witneſs He was, the Verdict is Void. 

A Verdict may be ſet aſide by the Judge, [Court] If it appears 
to Him, [the Judge] to be Given N Evidence, or againſt His 
Direction, or where they Give Exceſſive Damages, &c, and He may 
Order a New Trial. 4. If One of the Jury dies before the Verdict, 
or if They cannot all agree, The Verdict of the Reſt is Void, and 
a New Enqueſt muſt be awarded. 5. The Verdict may be ſet afide : 
by Writ of Attaint. Pe infra. It might be noted, that in ſome of 
theſ: Caſes, the Trial, &c. is recorded and the Verdict ſet aſide 
by Judgment of the Court upon Record; in others (as in the Caſe 
of a Verdict againſt Evidence) the Trial is ſet aſide by Rule, and 
the Return of the 2 Sc. is not entred, as being _—_— 
void. Ni 

Sce of Enibracery, Book 3. chap. 3. . 

IX. The * udgment (Judiciun, ua Juris Din is the Of judgment. 
e or Sentence 4 5 Court upon ji Suit, ” 1 1 $4 
Regularly, It ought to be given. accordin 601 to the Original Writ. | 2 las. +>" 

A Judgment is either Interlocutory or Final. "Tater locutory, as upon Finch 459. 
Dilatory Pleas, where the Judgment* in many Caſes is Reſp ondeat 
Outer, (i. e.) Anſwer Over to the Merits of the Cauſe. 0 where 
it is Proviſional, before the aſcertaining the Damages to be Recover'd. 

See the 8.& 9, W. 3 . chap.,10., where, if the Ka Plaut or Defendant 

dies after an interlocutory adg dgmient, t Rivn ſhall not abate. ] Finch 460, 

The Judgment iet the 83 is neuer r'* Fihal. ah 15 2 72 _ 102 
5 A 1. 493. 
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b Fudicium redditur in inuitum. 5 7 5 28. 
Intete/t "Reipublice res judicatas non reſcindi. 2 Inſt, 360. 
Res judicata pro veritate habetur. 1 _ 9. a. 2 Inſt, 360, 57 3. 
fey? 1 ut judicia rata fint, 2 Inſt, 84, 360. 
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6 Ed. 1. or the Statute of Glbucgſter, and 2 Inſt, 282, 18 Ed. 1. 

or Statutum de quo Warrants, and 2 Haft. 495. A 
For the Courſe of the Court of B. R. when the Judges are equally 

divided, ſee 1 Ld. Raym. 495. wg Lees 

x | Judgment may be given upon Default, upon Confeſſion, upon 

e Finch 457. Demurrer, and upon Trial of the Iffue. Outlawry is a Judg- 

ment in itſelf, | | ” 2 inen. 
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1. Judgment may be ſuffered to go by Default, as upon Nil 

b rInft.259.b. Dicit. Default is taken for Non- appearance in Court, But the 
2 Inſt. 483, Default may be ſaved in ſeveral Inſtances. A Recovery by Default 
; againſt an Infant is Erroneous, But the Infant muſt reverſe it by 
Writ of Error during Minority. Fame e 


2. By Confeſſion of the Defendant, by entring Cognovit Afionem, 
or that he acknowledges the Action; or by Conſent of the Attorney 
for the Defendant, by entring Non ſum Informatus, &c. This 18 
often done by Conſent, with a Stay of Execution till a certain Time, 
to ſave Charges, where the Action is juſt. 

In theſe Caſes, where the Judgment is without Trial, and Da- 
mages only are to be recovered, and not a Debt certain, There muſt 
be a Mrit of Enguiry of Damages before the Sheriff, or His Under- 
Sheriff; of which the Plaintiff is to give the Defendant Notice, and 
of the Time and Place of the Executing the ſame. The Sheriff 

t Finch 413, hereupon Summons a Jury of Twelve Men, or of a © Fewer Number, 
Tita. 148. b. (which cannot be challenged) Examines Witneſſes, and makes a 
ne 158. Return on the Writ, in order to a Judgment and Execution. 

If One is under an Arreſt, and gives Warrant of Attorney to Con- 
feſs a Judgment, and no Attorney for the Defendant is then preſent 
to ſubſcribe the Warrant, The Court of King's Bench will ſet aſide 
the Judgment, ſuppoſing it to be obtain'd through Force or Fear. 
If One gives a Warrant to Confeſs a Judgment, and dies before it is 

« 1 Ventr. Confeſſed, * This is a Countermand of the Warrant. But if it is 
* fign'd on the ſame Day He dies, [or after, if given as in his Life- 
ym. 18. time] it is Good. N 


3. Upon Demurrer; as when the Defendant in an Action of Debt 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, 
and the Court gives Judgment for the Plaintiff to recover His Debt, 

Coſts and Damages. But if it were in an Action of the Caſe, A 
Writ of Enquiry of Damages muſt be awarded before [final] Judg- 
ment on the Demurrer, If Judgment upon the Demurrer is for the 

Defendant againſt the Plaintiff, The Judgment is, That the Plaintiff 
Nihil Capiat per Breve, or per Billam, and that the Defendant Eat 
fine Die. [See the 4. & 5 V. & M. cb. 14. Concerning Heirs.] 


By the 4 & 5 Ann, chap. 16. All the Statutes of Jeofails ſhall bz 
extended to: Fudgments upon Nil Dicit, Confeſſion, or Non ſum In- 
formatus in any Court of Record, &c. ſo as there be an Original 

Writ, or Bill, and Warrants of Attorney duly Filed. | 


[See the ſame Statute concerning Coſts for Inſufficiency of Matters 
join'd on Demurrer.] aha LED 


Ge Lau, of. England. 15 — 655 
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lud ment may he given upon Trial of the Iſſue, according te 
8 Jager Methods. be Trial above-mention'd ; ie, cop "70 
gives the Damages wit out Writ of Enquiry. [See Of Trial, j wit 
There may b be a SH or Arreſt of. Judgment, for want of the No- 

tice of Wok or becauſe the Plaintiff Tefore the Trial treated the 

Jury or th 5 Record differs from, the Deed pleaded in ſome Ma- 
8 75 Point, c. Or you may arreſt Judgment for that which may 
appear, upon, the Iſſue-Roll; as for ſome Material Defect. in, Plead- 
ing, which | is Matter of Subſtance, tho' there is a Verdict. [But ſee 
the 5 Geb. 1. poſt. ] Therefore to Move in Arreſt of Judgment, is 
To ſhew Cauſe why Judgment ſhould not be ſtopp'd. But pb 
larly no Motjon for Arreſt of Judgment ought to be made but within 
the firſt four Days in the Term, [or after the Rule given upon the 
Poſtea, if there be four Days within Term.] 

Here All Matters of Fact muſt be made out by Afidavit. [Se 
the 29 Car. 2. cbap. 5. 17 Cur. 2. chap. 9. 8 
At the Common Law the Judges may amend the 'Miſprifions of 

Clerks in their Judgments, or any Part of the Record, in "i lame 
Term. But of another Term They could not before the, 14 Ed, 3. 
© chap. 6. [See the 8 H. 6. chap. 12. what Defects in Records may be 
amended, and 8 Ka, I 56, I 57s He. Blackamore's Caſe. ] 


? 


4. 


By the x Georg. . chap. 1 3. Where any Verdict bath been Given 
in any Action in any Court .of Record. in England or Wales, The 
Judgment ſhall not be Staid, Jer a any Defett i in Form or. Subſtance in 
any Part of the Proceedings. lin any Bill or Writ, See Poſt, Of 
Writs of Error.) 9 
See the 13 Eliz. Abs 5.1 rh Fidudulent a hte to 

avoid the Debt. Sc. of another, 29 Car. 2. chap. 3. 4.& 5W.& M. 
"chap. 20. "As for the better Diſcovery of Judgments; and from 
what Time Judgments affect Lands, and may be good againſt Pur- 
chaſers and Mortgagees; and have Preference againſt Heirs, Execu- 
tors or Adminiſtrators. And fee 5 Ann. chap. 18. Concerning En- 
try of Judgments, &c. in the New Regiſters Office for the! Weſt- 
- Riding of the County of York, 6 Ann. chap. 35. For the Eaft-Ri 7 ng 
of Lt, 7 Ann. chap. 20. Concerning Entry of Judginents, Se. in 
the New Publick Office, before they can bind Lands, Sc. in the 
County of Middleſex, 8 Georg. 1. chap. 25, For ſetting down the 
Time of ſigning Judgments in. the Principality of Wales and Coup- 
ties Palatine. ©, 

* If the Plaintiff « or Beitddunt prevails in the Suit, They ſhall! be 
allow d their Coffs ; (i. e.) Legal Coſts of the Suit; but not Coſts and 
Expenſes of Travel or Loſs of Time. Coſts are given by Statutes, 
For the Common Law does nat give Coſts in ahy Caſe. "(For Da- 2 Inſt, 289. 
mages and Coſts of Suit, ſee the 6 Ed. 1. | chap. 1. 6 Ed. 2. cbap. 14. 
23 H. 8. ch. 145. 8 Elis. cb. 2. 18 Els, ch. 4 Fac: 1. Ch. 3. 
586 N. & If chap. 12. 8& g V. z. chap. ro] n which laſt 
\ Statute Cofts of Suit are Granted in ſeveral Actions ; .as where there 
"ard Wc Defendants, and One is Eo cork Upon Demurrers 3 
d {3 1 2 Y; b | | if 


Ls 


— — - . — ain - 3 —— 
22 | 
2 i damna dantur, victus victori in expenſis condemngri 4 2 Inſt. 289. 
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if Judgment is affirmed for the Defendant upon a Writ of Error ; 
[See the 3.7. 7. chap. 10.] In Valle and Debt upon the Statute for 
Tithes, where the Damage found by the Jury ſhall not exceed twen- 
ty Nobles; In all Suits upon Writs of Scire Facias, Probibition, 
Wilful and malicious Treſpaſſes, certified to be ſuch, [See alſo the 
4& 5 Ann. chap. 16. For Coſts upon Inſufficiency of Mat er in De- 
murrers join'd, at the Diſcretion of the Court, and for Coſts upon a 
Verdict on any Iſſue in the ſaid Cauſe, unleſs the Judge Certify; 
that the Defendant, &c. had a probable Cauſe, to plead ſuch 
Matter. | ST 


By the 43 Eliz. chap, 6. In Perſonal Actions in the Courts at 
Weſtminſter (being er Land or Battery) if the Judges will cer- 
tify, that the Debt or Damage does not amount to 40 8. or above, no 
more Coſts than Damages, or leſs at Diſcretion, 1 5 

By the 21 Jac. 1. chap. 16. In Actions on the Caſe for Words 16 
more Cofts than Damages, if the Fury af Damages under 40s. 
By the 22 & 23 Car. 2. chap. 9. In all Actions of Treſpaſs, A 
fault and Battery, and other Perſonal Afions, where the Judge 
ſhall not certify, That a Battery was Proved, or the Title of the 
Land chiefly in Queſtion ; no more Coſis than Damages, if the Fury 
find the Damages under 40s. But See 8 & 9 V. z. chap. 10. 


See the 11 & 12 V. z. chap. g. which extends the 22 & 23 Car. 
2. chap. g. before-mentioned to the Courts in Wales, and the Coun- 
ties Palatine of Chefter, Lancaſter and Durham. | Th 
No Coſts againſt the King. See the 24 H. 8. chap. 8. nor againſt 
Executors or Adminiſtrators; nor For or againſt One that ſues in 
Forma Pauperis. See the 11 H. 7. chap, 12. 
By ſome Statutes there are Treble or Double Damages or Coſts 
given; as by the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. There are 
Double Coſts where Actions are brought againſt Officers, &c. By 
the 2 V. & M. chap. 5. treble Damages and Coſts upon a Reſtous 
of a Diſtreſs for Rent, &c. Double Coſts upon a Fudgment Afirmed 
on a Writ of Error by the 13 Car. 2. chap. 2. [See the 3 & 4 Ann. 
chap, 16. and the 10 Rep, 115. In what Caſes, Single, Double or 
| Treble Damages and Coſts ſhall be given.] 4.37, 
1 * 2 Inſt. 280. Note, That when a Statute doth increaſe Damages to the 
10 Rep. 119- Double or Treble Value, Sc. where Damages before were given, 
there the Plaintiff ſhall recover his Double and Treble Damages 
and Coſts; and the Coſts being Parcel of the Damages ſhall be 
| alſo Trebled. But where Double or Treble Damages are in an Ac- 
tion newly given, where no Damages were formerly Recoverable, 
- there the Plaintiff ſhall recover thoſe Damages only, and no Coſts, 
unleſs the Coſts too are expreſly given by the Statute. 
There are no Coſts given in a Quare Inpedit. See Weſt. 2. or 
u 
By the 23 H. 8. chap. 15. He that Sues in Forma Pauperis ſhall 
not pay Coſts, but ſhall ſuffer ſuch Puniſhment as the Fuflices or 
Fudge of the Court ſhall think fit. 
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Xx. After W Proceſ of Exceution doth begin. I | begins Or Execi- 
"where the Action doth-ehd..: ö tion. 
Exerution is the Obtaining of Actual Poſſeſſion of any: Thing *1Infſt. 154. a. 
acquired dy judgment of Nun At Common Law; where a Sub- 27% 394. 
jet ſũed Execution upon a Judgment for Debt or Damages, He "ew. 11,14. 
could not have the Body. of the Defendant or his Lands in Execu- Finch 470, 
tion (unleſs in ſpecial Caſes) but only of hib Goods and Chattels, 71 
and of his Corn and other preſent Profit that grew: upon his Land 
For this Reaſon He had only a Fieri facias to levy upon Goods 
and Chattels, and a Leuari facias, to levy the Debt or Dama 
upon the Land and Chattels. Both were to be ſued out within th 
Year. But now Execution may be otherwiſe by Sratutes (vi. ) by 
Capias ad Satisfaciendum in many Caſes eren the Body, and by 
Elegit againſt the future Profit of Land. 
Execution is either in Perjonal,. Raul or Mint Actions. 
ehre Ga: 
| In Perſonal Actions Execution ma may be Three Ways, (viz) bu d 1 Toft. 289. a 
by ie ad Satisfaciendum, Blegit and Fieri Fucias. 4 157 % by 
B. 93. 
1. By Ca. Sa. or by Capias ad dee acid to impriſon the 
Body after Condemnation till Satisfaction. ¶ See Capias ad Satitfaci- 
oe] in the Catalogue of Writs, ante.] It lies not againſt Peers of 
the Realm, or their Wives, except perhaps in ſome ſpecial Caſes, nor 
againſt Executors or Adminiſtrators * the Debt of the the Teſtator or 
Inteſtate, except a Devaſtavit is return'd j and then a Ca. Su. lies 
- againſt the Body, or Fieri Facias againſt their Goods, Regularly 
it lies only againſt ſuch Perſons, aguinſt whom a Capras doth lie at 
the Commencement of the Suit. See the 5. 6 W. & M. chap. 12. 
An Act to take away the Proceſs for the Capiatur Fine in the Courts 
at Weſtminſter. 
If one is in Pecado by a Ca. Sa. No other Execution can be 
ſued * Him, His Lands or Goods. But, L720 


By the 21 Jac. I. cut . 24. The Party Y whe 8 Suit any | Perſon 
Shall fland charged in Execution for Debt or Damages Recovered, 
His Executors or Adminiſtrators, may, after the Death of the Per- 
fon ſo charged in Execution, Sue forth New Executions agarnff the 
Lands, Gods and'Chattels of the Perſon "Deceaſed. Howbeit This 
Alt ſhall not extend to Lands Sold Bona Fide (after the Judgment) 
when the Money rais'd thereon is paid, or JOY fo be Jn, fo Cre- 
ditors in Diſcharge of due Debts. 


See the 1 Fac. 1, chap. 13. E and the Statutes concerning 
lee. Book 1. chap. 7. See alſo 2 Geo. 2. chap. 22. 3 Geo. 2. 
chap. 27. for the Relief of Priſoners in Sectio, not charged with 
"oy Suda of one hundred Pounds.] r © Bo An 


1 


- * . 
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ny Brecht m . et fon Mis. 
Fiuris effeftus in | executione conſiſtit. ü 
| rum: et latam , effe ſentautiqm, niſe mandetur | execution, . il 


xecutio juris non habet injuriam. 1 Inſt. 289. a. 
Ea que in curia neſtre rite acta ſunt, dtbite executioni demandari * 2 Inſt. 8% 
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* Inſt. 289. b. 2. An- Elegit, is a Judicial Writ given * Statue, either upon : a 
ps 4 _—_ Recovery for Debt or Damages, or upon a Recognizance in any 
ws Count that n Power to take it . | 
1 $ , OV. T3 \ > 4 
oi By Weſim. 2. a 18. or 13 Ed. . He klar avithbracth a Debt 
Na! o Damages, ou A Lanes, dangez a tbe King's Court, in at 
His Election Have a; Fieri Facias of: the Goods an Chutrelt f the 
Diebtor, or a Merit f ; Elegit to the Sherif;; to Deli uer to Him All 
the Chattels of the Debtor (Except Oxen and Beaſts of the: Plough) 
and the Moiety ar _ _ «4 Reaſonable Price and * *rill 
the Debt. i 15 Levied. Fete Arete, 2410 bog (1039 zii 10 bun 
— | * 104 Ys en Q " „ 1 inc buck gl Wn 21 aid 10% 
b 2 Inſt, 305. > Raporitors and ff of a Plainfiff o Reco ec 
Succeſiors of a Cognizee, have this Elaction, though not abmed: in 
the Statute ; otherwiſe of an Aſſignet. ¶ See of Sdire facias, infra.] 

e Inft. 309. Though the © Sheriff is only mention d in this Act, a Serjeant at 
4 Rep. 65. Mace, and every other immadiatæ Officer to 4 Court of Record, is 
included by the quit; df the Act, ho hy Nrecept in the Natufe of 

1 Elegit may Extend Lands, Sc. 
- Where there are to Judgmente, ald thei Plaintiff is in Poſſe fon 
* Virtue of an Elegit on tbe laſt Judgment, yet the Plaintiff in 
| * firſt Judgment may afterwards ſue out an Elegit upon his firſt 


Judgment, and have the. delivered tq him, and Dall recover 
the lame from nne ini che laſt Judgment, ere he! bad the 
firſt, Extent. - 221 30 ſve ei os 1014 


4% lot. 102. 10 By ale! Moiety.of the Land, *4uch- Land; is t0: be Uaderſtood, 
a. & b. "winch the Defendant had at the Time of the Judgment Given, or of 
2 Inſt. 335, the Recognizance 'acknowledged, ; unleſs it is convey'd away By 
_ Fraud to Deceivo Creditors. | I ſay, At iir Time gf the: Fudgment ; 
: chat is, Where the Aion; jis/brought-in Reſpect of the Perſon, not of 
the Lande But if an Action of Debt is brought againſt an Heis, and 
he Alieneth Hanging the Writ, The Land which he had at the 
Time of the Orginal Purchaſe, ſhall be charged. [See the 4 & 5 
- W. & M. chap. 14. infra.] By Virtue of theſe Words the Moiety of 
* 2 Int. 306, tbe Land, The Sheriff may Extend Lands in Antient Demeſne, 


397. a Term for Vears, an Annuity, Rents, Fc. The Sheriff may Extend 
3 be 9 or Sell a Leaſe, becauſe i it is A Chattel, - Bat Copyhold Lands cannot 


5 Rep. 105. be Extended by Elegis; for it would be Prejudicial to the Lord, if 
5 Rep. u any Stranger ſhould- have, Intereſt. in- the Lands Holden by Copy 
888. withcut Admittance of the Lord. The Plaintiff may Have Execu- 
2 Cro. 78, 79. tion againſt the Body Goode nd: Chattels of . Copyholderi ade 
for 41 Time of Wc tha. K wr 10 Gods. eee A. og. 
"in 2. . 0 t N hen 
4 Rep. 74. By Reaſonable Price and Extent — . {Gb Nb es ts Goods and 
1 5 Chattels: Extent refers to Land. And this Appraiſement and Ex- 
tent upon the Elegit mult; be found by Enqueſt of Twelve Men re- 
turned of Record. An Obligee [cannot © pray, That the Extenders 
wall take the Land, Sg, at dhe Rate at which They appraiſe Them 
in an Elegit; but on a Statute-Mefchant, or Staple. BY may. The 
- Goods are not to be Sold, but are to be Delivered to the Party at a 
„Hob. 58.59. Reaſoneble Price upon the Appraiſement. * If upon an Elegit. there 
as © only Execution to be had on the Goods, becauſe there is no. Lands; 


Sans, If it happens that or Govdy are not ſufficient, . * A It 


2 Inſt. 395. S flat .rnrivin; 25 
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is ſaid): may: have. a Capias. Bon here the Ehegit is in Effect but a | 
Fieri Fadiat; Other wiſe if Lands wee extended. \ h 
Jill the Debt is Levied —* Yet if the Party Pays and Satisfies the * > ind. 303, 
Debt of Record, e ſhall enter into His Land. And ſo the Tenant 4 . 67. 
of the Land day Enter, when the Tenant by Elegit is ſatisfied by 
the Extent, or Receipt of the Profits or Rents. But not in Caſe of 
an Extent upon the — : For He muſt have a Scire Facias. 
If the Chattels are ſufficient to pay the Debt, and it appeareth ſo 
to the Sheriff, then the Sheriff ought not to Extend the Land. 
Before the Extent is filed, The Court may ſtay the Filing of the 
Writ, and Grant another, if they find any Fraud or Partiality. 
An Elegit lies in Wates, Sc. For That the King's Writs run not 
in Wales, &c. is to be underſtood of Original Writs, 
See of Eftate By Elegit, Book 2. chap. 1. Of Purchaſe, Book 2. 
chap. 3. and the Catalogue of Writs Supra, verb. Elegit, 32 H. 8. 
chap. 5. For Remedy where Lands in Execution are Evicted or Re- 
covered by Elder Title, and the Expoſition of that Act, 1 Inſt, 289.6, 
290. a. 2 Inſt. 678, &c. 4 Rep. 66-13 Eliz. chap. 5, Con- 
cerning Fraudulent Judgments and Executions of Lands and Tene- 
ments, Goods and Chattels, to Defraud Creditors, Sc. 16 & 17 
Car. 2. chap. 5. Concerning Extents upon Judgments, Statutes or 
Recognizances, where Part of the Lands Extendible are Omitted, 
Sc. and the 29 Car. 2. chap. 3. where Execution may be upon 
Lands, held for One in Truſt; and when the Writ of Execution 
ſhall bind ahh Property of Goods, WAS. | 


Or: Fi, Fa. or Fieri Facias (from the Words in the Writ Quod *1Inft.290.b. 
Fieri Facias de Bonis, et Catallis, &c. See Weſtm. 2..chap. 18. ſupra, 35 * 
and the Catalogue of Writs, ſupra) lies againſt the Goode and Chat- 2 Crs, * of 
tels of Him, againſt whom Judgment has been given for Debt or 356. 
Damages. It alſo lies againſt Executors or Adminiſtrators, to be le- 
vied of the Teſtator's Goods. [See of Sctre facias, infra.) But by Fieri 
Facias The Sheriff cannot break open Doors, to take the Goods. 

By the Seizure of the Goods, The Sheriff hath a Property in 
Them; and after the Debt Levied, the Sheriff | is Debtor to the 
Plaintiff, 

This Writ-is only againſt the Goods and Chattels. By Virtue of 
it a Term for Years may be Sold, as well as any other Goods, and 
without an Enqueſt or Jury. Alſo Corn Growing may be Sold. 

And the Sale ſhall take Effect, though the Judgment is afterwards es Rep. 96, 
Reverſed ; Elſe no one would Buy. But the Plaintiff ſhall be reſtored 4 oY 

to the Value, The Sheriff cannot deliver the Goods taken by Him 892. * 
in Execution to the Plaintiff in Satisfaction of His Debt ; becauſe 1 Cro. 278. 
His Authority is, to {ell the Goods. Goods Pawn'd, or Goods of a 
Stranger, in the Poſſeſſion of the Defendant, Things annexed to 

the Freehold, Goods bought Bond Fide Depending the Action, ſhall 

not be Subject to the Execution The Sheriff, Gc. at his Peril 4 Dalt. Sher. 
muſt Take Notice, whoſe Goods they are. But if the Sheriff en- 60. 
quires by a Jury, where the Property is lodg'd, and it is found that 
They are the Defendants Goods, when they are not, This will 
Excuſe the Sheriff. 

If you Levy only Part of the Debt. on a Fieri Facias, You may 
have a Capias ad Satisfaciendum for the Reſidue, 


74 FO * If 
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« 2 Inſt. 4, If the Defendant is a Beneficed Clerk, and the Sheriff Returns 
2d lhe uod eſt Clericus Benefictatus, &c. A Writ goes to the Bichop of the 
474. Dioceſs, to Levy the Debt and Damage De Bonis Ecelefiaftiers; who 
thereupon ſends forth a Sequeſtration of the Profits of the Clerk's 
Benefice, directed to the Church-wardens, &c. to Gather up the 
ſame ; and to pay them Over, to Him that had the Judgment, till 
the Debt is paid. But This Writ of Sequeſtration muſt be Renew'd 
Every Term ; and the Biſhop Utually takes Bond of the Plaintiff to 

ſave Him Harmleſs. n Aike „ NN e 


b Finch 472, Note, That there is an Execution on Boch, Land and Geods, 

473:474475- upon Statutes-Merchant, Staple or Recognizance in the Nature of 
1 Inſt. 289. b. . . , R | 

2 Inſt. 638. a Statute-Staple. The Manner of this Execution is Directed by the 
11 Ed. 1. 13 Ed. 1. 27 Ed. 1. chap. 22. 23 H. 8. abap. 6. 

See Of Payment of Rent, Book 2. chap. 2. Of Recognizance, 

Book 2. chap. 3. Of Action of Debt, ante, where One may have 

Execution upon a Recognizance after the Firſt Day of Failure, witli⸗ 


out Stayipg till all the Days are paſt. 


By the 1 Jac. 1. chap. 13. F One in Execution is Delivered by 
Privilege of Parliament, when the. Privilege ceaſes, The Plaintiff; 
His Bxecutors or Adminiſtrators, may ſue Out a New Execution a- 
gainſt Him. n | 
By the 16 & 177 Car. 2. chap. 5. When any Judgment, Statute or 
Recognizance, for Payment of Money, ſhall be extended, It ſhall not 
be Avoided or Delayed, becauſe Part of the Lands extendible are O- 
mitted; Saving to the Party whoſe Lands are extended, His Remedy 
for Contribution. This Aft is not to give any Extent or Contribution 
againſt an Heir within, Age, &c. | 5 
By the 29 Car. 2. chap. 3. Sheriffs may deliver in Execution all 
Lands, whereof others ſhall be ſeiſed in Truſt for Him againſt anom 
Execution is had upon @ Statute, Fudgment, cc. 
No Writ of Execution ſhall bind the Property of Goods, but from 
the Time of Its Delivery to the Sheriff, or Coroners ; who upon Receipt 
thereof ( without Fees) ſhall Endorſe the Day of the Month and the 
Near, when they Receiv'd it. | : 

; By the 3 & 4 W. & M. chap. 14. Execution yon a Judgment, 
where an Heir hath made Over Lands Deſcended to him, may be ta- 
hen againſt ſuch Heir for the Debt of His Anceſtor, as if it was His 
own Debt. 


[See the 8 Ann. chap. 17. Concerning the Payment to a Landlord 
of One Year's Rent before Execution, &c. Of Rent, Book 2. ch. 2.] 


2. In Real or Mixt Actions The Writs of Execution are, 1. An 
Habere Facias Seifinam, To put one in Poſſeſſion of Freehold Lands 
Recovered; which is done by the Delivery of a Bough of a Tree, 
b Clod of the ſame Land, or of a Ring of a Door to give Poſſeſſion, 
of a Houſe, Cc. in the Name of Seiſin. 2. Habere facias Poſſeſ- 

fionem, To put a Plaintiff in Actual Poſſeſſion of his Term again, 
when he hath been Ejected out of his Term, and Hath Recovered 
f | it By Judgment in Ejectment. The Sheriff in Executing both theſe, 
[ Writs, may break open Doors, and deliver Seiſin or Poſſeſſion there- 
| ** of 
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of to the Plaintiff. - For Aer Judg ment-It is not the Houſe of the 
Tenant or Defendant; [See Of the Sherif, Book 1. chap. 7.] 

See "the 29 Fliz. chap. 4. 3 Geb. 1. chap. 15. For the Sheriff s 
Fees for Executing any Writ of Capias ad Satis ian, Heri Fu- 
cias, Elegit, Habere Facias Seiſinam, Habere Facias Poſſeſſionten; 


&c. 


Note, That if any of theſe Writs, whether in Perſonal or Real . Lit. cas. 
Actions, are not Executed within a Year and a Day after the Judg- Finch 469, 
ment; then to revive the Judgment, and to obtain Execution, there 7777 290. b. 
muſt be a Writ of Scire Facias out of the ſame Court whete Judg- 2 Inſt. 395, 
ment was given, to ſhew Cauſe, why the Execution ſhould not be 47” 
Awarded. [See Weſt. 2. chap. 4.5. and the Expofition of it, 2 Inf. 

469, 470, &c.] But If the Plaintiff ſueth out any of them within 
the Year, He may Continue Them after the Year, till he hath Ex- 
ecution. If Judgment is againſt a Teſtator, there muſt Iſſue a Scire 
Facias againſt the Executor (though within the Year) to ſhew Cauſe, 
why Execution ſhould not be awarded. The like againſt an Ad- 
miniſtrator of an Inteſtate. And ſo on the Plaintiff's Part, If Heir, 
Executor or Adminiſtrator, becauſe the Perſon is Alter'd. If One 
Reeovers againſt a Feme Sole, and She is Married within the Vear 
and Day, A Scire Facias muſt Go Againſt the + Huſband, to ſhew 


Cauſe, Se. 


B 1e 4. & 5 Ann, chap. 16. Payment is a Good Plea f in Bur to 
a Scire Facias pom a Judgment for Debt, 


If You proceed not upon the Sire Facias, an Aciion may be 
brought upon the judgment. 

Where the Plaintiff hath obtained judgment againſt the Defen- 
dant, in an Action where Special Bail hath been Given, The Plain- 
tiff may take the Defendant in Execution, or proſecute bis Bail. 

A Defendant cannot * Plead to any of Theſe Writs of Execution, + jc. zog. 
But if He hath ahy Matter ſince the Judgment, to Diſcharge him of — 290. b. 
Execution, he may have an Audit Querels; or Plead in Bar of 9 
Execution to a Scire Facias; as a Releaſe of all Actions or Execu- 


tions, Outlawry, Er. 
Up on Judgment againſt tlie King in a Petition, He is preſently 


out by Poſſeſſion. 
© In Court-Barons Execution is only by Diſtreſs and Impounding, « L * Abr. 


till the Party is ſatisfied. 887. 
In all Caſes where the Defendant cannot be taken, or hath no 271. 


Land or Goods to pay the Debt, &c. He may be Ontlawd after 
Judgment in the Common Pleas ; and when a Suit is Comrheticed by 
Original in the King's Bench, or is remov'd into that Court by Writ 
of Error out of the Common Pleas, The Defendant too may be Out- 


law'd after Judgment. 


XI. If any one hath Juſt Cauſe to be Rehieved againſt theſe Pro- Of Writs in 
ceedings, He may have. Writs in the Nature of Appeals to Reverſe —_ 
Them. This may be done by Writ of Error, Writ of Falſe Fudg- | 


ment, Writ of Attaint and Auditd Quereld. 
1. A 


649 An fairer, of 5 Book IV. 
F. N. B. 20. A- Mrit of — lieth, where one is Grieved by any Error 
* Tot. 288. b. in the Foundation, Proceeding s, Judgment or Execution in any 

5 Rep. 111. Court of Record, that hath Power to hold Plea of Debt or Treſ- 

7 Rep. 11,12. paſs above 40 5. It muſt be returnable in the King's Bench; > for 


—_——— OI — ._ + 


* 


4 Rep. 39. No Writ of Error is returnable in the Common Pleas. 
8 It lies not upon an Interlocutory Judgment. 
ont. 


N gn K 17 By the 31 Ed. z. Stat. 1. chap. 12. Erroneons Judgments i in the 
„ ſhall be examined be — the Lord Chancellor and Trea- 
ſurer, and ſome of. the Juſtices; and if any Error 1 75 found, They 
may correct the Rolls, &c. 

Bz). the 27 Eliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2. chap. 2 
A Writ of Error upon a Fudgment in the King's Bench zs Returnable 
in the Exchequer-Chamber, where the King is uo Party. And the 
Cauſe of Error ſhall be Heard and Determined before the Juſtices of 
the Common Pleas, and the Barons of the Exchequer ;' except Error 
Concerning the Juriſdiction of the King's Bench, &c, Upon Judg- 
ment Affirmed or Reverſed, The Record ſhall be fent back to the King 5 
Bench to proceed, and to award Execution thereon. © 

=. The Party Grieved may be Heard again oy a further Writ of 
Error in the Upper H. ouſe of Parliament. 


Lure, If the Statute of the 27 s Judgment in 
the King's Bench upon a SCITe Factas only ? For it ſeems to be aſs 
Omiſſus. +» © 
©; Cro. 142. No Writ of Error lies to reverſe a 1 in an Action 24 
7 Vent. 49. fam, &c. in the Exchequer-Chamber, becauſe the King is Party ; ; 
1 294. nor upon the Statute De Scandalis Magnatum. 
| If in the King's Bench the Proceedings are commenced by Origi- 
nal Writ, the Writ of Error is Returnable directly before the King 
and the Lords in Parliament, [See the Order of it, Finch 482, 
483.] 
F. N. B, 21. There is alſo another Writ of Error, -whichj is when the Re- 
3 Rep. 25- cord is already in Court, and therefore called a Writ of Error De 
| Recordo Quod Coram Vobis Reſidet. It lies on a Judgment in the 
King's Bench, for any Error in the Record, as want of an Original, 
I Sc. or touching Matters of Fact, as Nonage, Death of the 
Party, Sc. Here is no need of bringing a Writ of Error in Parlia- 
ment, to Reverſe the Judgment in this Court, if the Errors are 
only Matters of Fact, becauſe it may be brought in the ſame Court 
to Reverſe it. Error in Fact is not the Fault of the Jueges, there- 
fore it may be decided by them. This may be done in the Com- 
mon Pleas, in the ſame Term without Writ. N.. 
Upon a judgment given in the King's Bench in Ireland, The Writ 
of Error ſhall be Sued and Returned in the King's Bench in England, 
[See the 6 Geo. 1. chap. 5. So a Writ of Error muſt be Returned up- 
on a judgment given in * Counties Palatine. ] | 
When a Writ of Error is brought after Verdict, He that brings 
the Writ muſt find Sureties to Proſecute it. [See the 3 Fac. I, are 
13 Car. 2. A 2. ag 2. 17 Car. 2, chap. 8.] 
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By the 5 Geo. 1, chap. 13. All Writs of Error, wherein there ſhall 
be any Variance from the Original Retord, or other Defect, may be 
Amended by the Court, where ſuch Writs are Returnable. | 

Where any Verdift hath been given in any Court of Record in Eng- 
land ar Wales, The Judgment /hall not be Reverſed for any Defets 
in =o or Subſtance in any Part tbe Procredingi ¶ In any Bill or 
Writ. apoio & os ej 5647 9 * 

This Act not to extend to any Appeal of Felony, or to Proceſs on any 
Indictment, Preſentment or Information, © 

[See the 3 H.7. ch. 10. 13 Car. 2. Stat. 2. cb. 2. 16 & 17 Car. 2. 
ch. 8. 8&9 V. z. cb. 10. 4 & 5 Ann. ch. 16, For Recovery of 
Coſts upon Writs of Error for the Plaintiff or Defendant.] 

Tho' a Judgment is Reverſed, . yet the Plaintiff may bring a New 
Action for the ſame Cauſe, | WiC J72 


By the 10 & 11 W. 3. chap. 14. No Fine or Common Recovery, 
nor any Judgment in any Real or Perſonal Action, ſhall be Revert d 
for any Error therein, unleſs the Writ of Error, or Suit for Rever- 
fing ſuch Fine, Recovery or Judgment, be Commenced and Proſecu- 
ted with Effect within Twenty Years. Saving the Right of Infants, 
Non Compos, &c. 


2. A Writ of * Falſe Fudgment lieth for Falſe Judgment in a F. N. B. :7, 
Court Not of Record, 18. 


3. A Writ of * A/taint lies againſt a Jury, and is to examine whe- * F. N. B. 105. 
ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to * * * 
Evidence, in a Court of Record upon Iſſue join'd, that upon Con- 
viction of the jury the Judgment {lowing upon it may be Rever- 
ſed. [See Finch 484, 48 5, 486, 487, 488.] But this Writ of At- 
taint is almoſt out of Uſe; and inſtead thereof Motions are uſually 
made for New Trials, when a Verdict is Againſt Evidence, [See the 
11 H. 7. chap. 21. 23 H. 8. chap. 3.] 


4. © An Audita Querela lies, where One being in Danger of Exe- F. N. B. 102: 
cution, or is Actually in Execution, may be Relieved upon Good Iaft. 290-b. 
Matter of Diſcharge, which hath happen'd ſince the Judgment. As 
if the Plaintiff after Judgment Releaſes to the Defendant all Execu- 
tions, &c, The Defendant is driven to his Audita Querela ; for 
He cannot Plead this Releaſe to any of the Three Writs of Execu- 

tion above-mentioned. [See Audita Querela in the Catalogue of 
Writs, ſupra. 


Theſe are the General Parts of the Proceedings in Civil Suits or 
Cauſes. I ſhall only add, that * Forms of Writs, Declarations, 41 tn. 168.2. 
Pleas, Iflues, Judgments and Executions, do much contribute to 2 Inſt. 351, 


the Right Underſtanding of the Law, and the Reaſon of it ; which . 
therefore a Student muſt endeavour to be acquainted with. 4 


* 
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of the. Nocssiegs in Criminal Cases, ( viz: 20 Y Of us 
' Procels for the wn or Outlatory vf the Criminal, 
of Bail, Indictments, A 8 wy Informa- 
tions, Arraignment, O 075 Behaviour of the Offender 
upon His Arraignment, .Of Trial, Conviction and 


bo. Atrainder, Judgment, 1 Arreſt or Reverſal 


: 0 Judgment, and Fallifying Att in 


Keprieve, Reſtitution. 
I ſhew, the Proceedings ; in Cola l Cauſes, or Pleas of the 

Crown, It will be Neceſlary,. to "Give a General Account of 
the Proceſs for the Arreſt, or. Outlawry of the Criminal, Of Bail; 


ders, Execution, 


Tndietments, Approvers, Appeals, Informations, Arraignment, Of 


the Behaviour of the Offender upon His Arraignment, Of Trial, 
Conviction and Attainder, Judgment, Forfeiture, Arreſt or Rever- 


ſal. of Judgment, and Fa ching Autai nders, ruin. Ye. 


14 Reſtitution. " ; $7 1320-4 


Of the Pro- 

ceſs for the 
8 or 

Outla 


ce Criminal 
25 Rep. 1 


I. The Proceſs is fo call'd, becauſe it ——— or goeth forth 
upon former Matter, either Original or judicial. Proceſs largel 


. taken, is all the Ploceedin $ in Real and Perſonal Actions, and Cri- 


-minal Pleas. But if taken*/#i&ly, it is the Proceeding, after the O- 
inal out of the Plea-Roll before Judgment. In this Senſe Pleas 
oF mi Crown. are not included; therefore I take it in the larger 


Meaning. 


[See Of Writs, hag hate] 

An Arreſt is the ro.a or Reſtraining of One's Perſon by 
Proceſs in Execution of the Command of ſome Court or Officer of 
Juſtice, as T have ſaid before in the former Chapter Concerning 


Writs and Arreſts in Civil Canſes. To this Arreſt All Perſons, Ec- 
cleſiaſtical or Lay, Men or Women, are ſubje& in Criminal Caſes. 

[See Of Liberty, Book 1. chap. 1. This Arreſt is the Beginning of 
| Imprifonment. But, | 


By Magna Charta, ds 29. or the 9 H.; . Chap. 29. No one 2 
be taken or Impriſoned or Diſſeiſed of bis Freebuld &c. or Outlaw'd 


or Baniſl/d his Country, or in Any Sort Deſtroyed, or Condemned at 
the King's Suit, or Before any Fudge whatſoever, unleſs by Lane ful 


5 Judgment of His Peers, 0 or according to the Law of the Land. 


9 2 Inſt, 27; 


46, 201. 
3 Inſt. 209. 


Let us confi the ſeveral Parts of this Chapter. Lig t acl 
b No One ſtall be Taten or Impriſoned, i. e. Attach' d, Ariel. 
or Reſtrained of His Liberty, but according to Law, either By 
Command and Order of a Court of Record, or by Lawful War- 


rant, or the King's Writ, 


2 Or 


»- 


| = of England ne oy 


01 Differfedaf: bis/PFreebtldj ri iel His Lands or Tenements, 
:Goods: of Cbattels; {1311 not be ſeized into the King's Hands; or he 
ſhall not be'Difſciſed of His Lands and Tenements; or be di! poſſeſſed 
of His Goods and Chattels, but according to the Law of the Land. 
Or Outlaw'd, i. e. put our: of the Law, or Deprived of the Be- 
nefit of the: Law, but according to the known Law of the Land. 
Or Baniſb d i his Country, hut either by Authority of Phrlieniind, 
or in Cafe» of Abjaratrontfor' Felony! by the Common Law, where . 
One Took an Oath: before rhe Coroner, to leave the Realm for ever. 
But Abjuration being founded on the Privilege of the Sanctuary of « , 1,6. 115. 
the Church, or Churchyard, ' is wholly taken away by the 21 Jac. 1. 116. 
chap. 28. [Sec the 31 E. chap. t. Concerning Recuſants.] wh | 
Or in any Sort Deſtroy d, 7.8; Forejudged of Life or Limbs, diſ- b 2 Inſt. 46; 
inherited, or put to Torture of Death, or by'any Ways that tend to 48 
His Deſtruction, but according to Law. Alls Torture, or Torments : Forteſcue, 
of Perſons accuſed are againſt the Common Laws of England nei- ap. 68: 
ther can it be warranted by any Preſcription or Statute, But it is ſaid, ; 1 1255 | 
That Irons may be put upon Perſons Impriſon'd for any Cauſe. [See 3 Rep. 44- 
Met. a. chap. 11. 7 Fac. 1. _— Brac. l. z. fol. 137. 4. 2 Inft. 
918. 3 Inſt. 3u, 35. 8 Ed. 2. Gd. 432. Laer Nis 4.) | 
Un By L.awful Judgment of His. Peers, It is ſaid Fudg- 4 rod. 49. 
ment, not Verdict, becauſe the Lords of Parliament are not ſworn, 
but give their Judgment upon their Honour. Hrs Peers, i. e. His 
Equals. For as every One of the Nobility (being a Lord of Par-. 2 Inſt. 29, 
liament) is a Peer to all the other Lords of Parliament, tho' they 49. 
are of ſeveral Degrees; So the Commons are Peets to One Another, 
tho' diſtinguiſhed into Knights, Eſquires, Gentlemen, Yeomen, Ge. 
t But this Clauſe is to be underſtood; when One Accuſed does Ap- 3 Inſt. 31, 
rand Plead, and is willing to Have His Caſe Tried by His Peers. 
ther wiſe the an may be 10 * mne, Sc. a8 
the Law directs“% £97 
Or According 10 * of the Lund, 1. e. Accorditip to the 2 2 Inſt. 467 
common Law, Statute-Law, or the Cuſtom of England, or by 5% 5%: 292, 
due Proceſs. and:Courſe of the Lac. 
Note, That theſe Words, According to the Linu of the Land, do 
refer to all the Precedent Matters in this Chapter of Magna Charta. 
And therefore in every Branch of it you muſt add, Unleſs By Law- 
Judgment of His Peers, or According to'' the Law of ' the Land. 
[Sec the Petition of Rigbt, 1 Car. 1. chap.*3.] 
Now Proceſs according to Law is of Two Sorts (hs. ) Before Pre- 
ſentment or Indictment, and After Preſentment or Indictment. 
1. The Proceſs Before Preſentment or Indictment, is on by the 
King's Irie or by Katront. oo. 
h By the King's Mrit, to take one without gumlmone, upon a Sug- > 2 Inft. 53, 
geſtion ;-as by the Writ De Vi Ldica Removenda,” Thoſe that reſiſt, 547186, 7. 
may be forthwith arreſted; By Ne Exeat Rejno, Perſons - going . 1 
beyond Sea without Leave, may be N 0 and erreſted upon Sog Finch 340. 
geſtion, G00. tuoll & 7 7 v 170. 
By Warrant, either Expreſs, bf By Lew. Beh . a8 where n 
hath been a private Information, or ai'Witneſs has depoſed againſt an 
. Offender; He may be taken up by a Warrant from the Privy Coun- 
cil; a Secretary of State, or a Juſtice of Peace, and Committed to 
Priſon. By Law, as ben a private Perſon arreſts and apprehends 
Doi one 


— 
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one that He ſſtects, to have committed Treaſon or Felony, hen 

Treaſon or | Felony has been committed. Thus when Treaſon dr 

Felony is committed, (for Treaſon or Felony muſt be done) and the 

Common Fame is, That A. is Guilty; or if a great Quantity of 

Arms, or Stolen Goods, are found in his Cuſtody ; It is Lawful for 

any one, that ſuſpects A. to be an Offender, To Apprehend Him. 

But whether the Suſpicion / is juſt or Lawful, The Judges will De- 

termine in an Action of - Falſe Impriſonment, Habeas Corpus, Se. 

A Private Perſon may Arreſt a Night-walker, and detain 2 till 

Morning, That, if he, can, He may make it appear, He is a Per- 

ſon of Good Fame. [Qu.] A Private Perſon may Arreſt one that is 

* Cromps, like to break the Peace by an Affray. But after the Affray is End- 

Jur. 179. ed, an Offender cannot be Arreſted without an Expreſs Warrant, It 

* Regularly True, That no Private Perſon can of his owh Autho- 

rity arreſt another for a Breach of the Peace, after it is Over, as he 

> 2 Inft. zt. may in Treaſon or Felony ;. but it ſeems Reaſonable* that for in- 

| 2 Roll. Abr. ferior Offenſes, Scandalous and Prejudicial to the Publick, An Ar- 

546. reſt of the Offender by a Private Perſon ſhould: be allow'd, after 

the Offence is Committed, in Order. to bring him before a Juſtice of 

Peace. Arreſts are not only Allow'd. to Private Perſons, but often- 

© 2 Inſt. 172. times © Commanded by the Law. For (as I before Hinted) Perſons 

22 Preſent at the Committing of a Felony, muſt uſe their Endea- 

18, 139,152. | £ 

4 Ind. 177. vours, to Apprehend the Offender, under Penalty of Fine and Im- 

F. C. 89, priſonment. {See the 3 H. 7. chap. 1. For the amercing of a Town- 

9% t. hip, when a Murderer eſcapes.] Upon Hue and Cuy, Every Man by 

| the Common Law as: well as by Statute, may and mit Arreſt the 

Perſon ſuſpected, even though the Hue and Cry is Feign'd. [. See 

Of Hue and Cry, Book z. chap. 1. Tit. Robbery.] And ſo in Aid of 

an Officer, that hath an Expreſs Warrant or a Warrant by Law, eve- 

ry one muſt endeavour to Arreſt a Malefactor. In ſuch Caſes a Pri- 

vate Perſon. may break open a Houſe, if upon Demand He cannot 

44 Inſt. 177, be admitted to take the Offender, * But upon © Suſpicion a Private 

178, 179- Perſon cannot break open the Door of a Houſe, though he may en- 

fl. Fg. ter, if the Door is open. If a Juſtice of Peace makes a Warrant 

| upon a bare Surmiſe, and By Virtue thereof One breaks a Houſe, to 

ſearch for a Felon or Stolen Goods (though it is uſually practiſed) It 

is againſt Magna Charta, See Book 1. chap. 7. Tit. Juſtices of the 

Peace, in fine.) When a Felon is known or ſuſpected, A- Juſtice 

of Peace may ſend his Warrant to the Conſtable, to go along with 

the Party, that gives the Information of the Felony, or that ſuſ- 

s one to have committed a Felony, to keep the Peace in Ap- 

prehending the Felon ; but It is the Arreſt of the Party, who can- 

not break open any Houſe, to Arreſt the Felon, except . in Caſes 
akforeſaid, where he is Commanded by Law to Apprehend him. 

© Dalt. chap: When One is arreſted by a Private Perſon, He muſt be brought 

170. p. 450. to the Conſtable ; but if the Conſtable cannot be found, to a Juſtice 

H. P. C. 91, of Peace, In the mean Time a Private Perſon may Detain the 

. Offender, or Perſon ſuſpected, in a Houſe, in the Stocks or Cage, 
till he is Delivered to the Conſtable or Juſtice. 

Note, That whatſoever a Private Perſon may Do, an Officer as a 

Private Perſon may alſo do, as a Juſtice of Peace, Conſtable, &c. 

Thus a Conſtable without Proceſs may x a Perſon, ſuſpected 

of Felony, in a Houſe, Stocks or Cage, 'till he can bring Him before 

2 a Juſtice 
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a juſtice of Peace. And moreover” the Conſtable (with « or without 
Warrant) may Break open Doors, to take an - Offender; after De- 
mand to he blind, where Felony is Committed, ot a Dangerous 
Wound Given. Conlable, Book" r. cbap. y. See the 
Statute of Winche/ ap 5 A chap. 4. as to the Powet of Bai- 
liffs of Towns and Matebmen.] But this, I: ſay, is not to be done 
by Virtue of his Warrant from the Juſtice,” Indeed a Conſtable in 
duch Caſes hath greater Authority than a Priyate Perſon, and the Law 
— 5 eſpecial Notice of Him; ſo that on that Account he differs 
'a Private Perſon; but he cannot Juſtify an Arreſt for a Breach 
e Peace out of His Preſence; without a Warrant for ſo doing. 
The King cannot Arreſt any Man. for Suſpicion of Treaſon or « 2 186. 186, 
Felony, as any of His, Subjects may; Becauſe if the King does Wrong, 187. 
the Party could not have his Action If the King commands me by 
Word of Mouth, to Arteſt ax Man, and ackdedingly I do Arreſt Him, 
He ſhall have his Action of Falſe Imprifonrnent againſt Me; altho 
It was done in the King's Preſence. The King cannot do it by any 
ſuch Extrajudicial Command; but muſt do it * Writ, or by Order 
or FR of ſome of his Courts of Juſtice, according to Law. 
2. Aſter Preſentment or Indictment found in Treaſon or Felony, HP. C. 20g; 
or on an Appeal of Death, The firſt Proceſs is a Capias, directed to 
the Sheriff, To Take and Impriſon the Offender. On. an Indictment, e Finch 335. 
in Treaſon or Felony, an Appeal of Death; or Breach of the Peace, 3 Inſt. 31. 
A Capias out of the K. B. ieth againſt a Peer. „Here the Sheriff, «,nep.52,91. 
or others in Aid of Him, may break open Doors to take the Offender, 4 Ind. 177. 
af upon Demand they cannot be Admitted; for here the King's Writ H-P. C. 94. 
contains a Nen Omittas propter alen Libertatem. - But if the 
Offender cannot be taken, then an Exigent is awarded in Order to 
75 Outlawry, which lies in all Indictments of Treaſon, Felony, 
Appeals of Felony or Mayhem, and on all Returns of Reſcous, and 
alſo in all Indictments of Treſpaſs Ji & Armis, or any other Crime 
of a Higher Nature. [For the Capias and Exigent, See the 5 Ed. 3. 
ch. 11. 25 Ed. 3. Stat. 5.:ch. 14. 6 H. 6. cb. 1. 8 H. 6:\ch.'19. 
10 H. 6. ch. 6. For the Addition. of the Eſtate and Degree, Myſtery, 
Town or Place, and of the County of the Offender, in Proceſs of 
Outlawry in Indictments and Appeals, See 1 H. 5. cb. 5. and 2 Inſt. 
665, 666, 667, 668, 669, 670. See the 4 & 5 V. & M. chap. 22. 
for a Writ of Proclamation: upon iſſuing any Exigent in Criminal 
Matters according to the Form of the 31 EE. chap. 3.] 
See Of Outlawry, chap. 4. ante; and of Arreſt or Reverſal of 
Judgment in Crimmal Caſes, infra. | 
Upon an Indictment on a Penal Statute, or in Treſpaſs Vi et, Dat. ch. 
Armis, or other Crimes of an Inferior Nature, A Venire Facias is 193. p. 529- 
the firſt Proceſs (which is but a Summons to make the Party appear) . 
and if the Party is Return'd ſufficient, a Diſtringas goeth Forth; 
and ſo a Diſtreſs infinite till the Party appears. But if the Sheriff 
Returns Nichil, then a Capias is to iſſue out againſt the Offender : 
After that an Alias and Pluries, and then an Exigent and Outlawry. 
A Subpena goeth firſt out of the. Crown-Office on a. Criminal Infor- 
mation, and then a Capias, againſt Private Perſons, or Diſtringas 
againſt Aggregate Bodies, upon Non-Appearance. But for the _ 
per Proceſs on Informations on Penal Statutes, It muſt be as in 
Treſpaſs Vi et Armis. [See the 21 * 1. cha p. 4.] 
| Theſe 
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Theſe. are the Common Proceſſes in Criminal | Caitſes, to inde 
an [Offender ſapptar. But;.ſometimes(there:are! Spetial Proceſles ap- 
[l by Stat ute; a upon / 33 H. 8. obap. 10. For unlav ful 
Games; 5 Elis chap. 4. Againſt a Servant, chat runs: way in 
another Countys a H. 8. cbap. 3. Where Land in one County i 
Chargeable, to Repair a Bridge in another . 5 Elia. ins + us. 
& 8. Concerning Foreſtallers, Sc. 
It may not be ith proper 40 mention ler . Boacells; 11) bring it 
ab Offender, awarded by the Diſcretiam of the J6dges »ypon-a-Sug- 
geſtion, or their aun Knewledge, without any Ind ment; 
Or. Information, un. an Attachment; which ia uſually gta d in 
Caſes of Abuſe and Cuntemnt, eſpecially by the Courts in e. 
minſter- Hall, againſt Inferior Judges, Sheridh,  Bailiffs of Liberties, 
Attornits;.: Jurors, &#, whete they tnay.iprocectl:in; a Summary Way 
by Idterrogatoties upon Oath, or, of cheif on Kpowledpe, + againſt 
a Perſoniprefent in Couit; or ſend the Attachment iforth. 5pjlinſt orie 
Abſent, upon a Complaint ah Qath or #fidavit, and Commit hint, 
till be Anſwers eee See Howkins's Pleas of the ien, 
Book 2. chap. 2.1 $4014 
I an Offendan is talen upon | Proceſs, 5 preienuly to be com- 
mitted 0 the common Gasol, {Ste f A. 4. 2 23 H. 8. chap. 2. 
II C2 ig. alup. 19g. un. cup 9... UG. i. clap: 19. Aud 
Bcot 2. club. 7. Tit. Sate or elſe hei is to be bond in a Ræccg. 
nNiaance ſingly, or with Surgties and Rail, according to the Natute 
of the Offenſe, to appeat at a Daꝝ in Court, tolanſwer for his ſup- 
— 21 poſed Offeoſe; the Informer being likewiſe Bound to Proſtoute: or 
to Give Evidence agaiuſt Him, or bath to Proſtcute and give Evi= 
dence at the next General Gaol-Dalivery of :Quarter-Scflions, &. 
Idee the 1 & 2 Pb. doh 1 2 8 . & MM. re 10. 
11 K 2 a_ . : | 
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| By ble 3 he. ths e e which is. to bs comviy'd 7 1 
Cal Hall bear all Charges, both. f himfelf and of thoſe that. convey 
him thitber. I be refuſes. ſd tu du, Wie Conſtable of the Townſhip 
where He hath am Goods (being within the ſame County) upon a' Mar- 
rant from a Juſtice of the: Peace may ſell ſo much thereof, as in the 
Diſcretion. of the ſaid Juſtice: ſhall be thought ſufficient, to ſatisfy the 
ſaid Charges; the Appraifement' to be made. by the Noightour, and the 
e to be render d to the Offnder. 

V tlr Offander bath no Guods to fotisfy the Charges, the Cinftatles, 
Churchwardexs, &c. . make a Tax ow You Hnhabi tant, to pay 

We: eſe, * 1 


lat. 2259. * While ol in 4 Priſon, _ Gaoler i is 1 to give bim Sultes 

9 Rep. 87. nance, and muſt not\ ſuffer him to die for Watit of it. 
lee the 11& 2 Ph. & M. chap. 13. 2 &; Pb. & M. chap. 10. 
For the Examination of Felons; And of the Warrant and Mittimus, 
Boot 1. chap. 7. Tit. Fuſtices of the Peace. See alſo of the ITE 

Ce and Secretaries. of State, _ 1. KG | | 

ol S16Y:F1 3 

Of Bail in :JE: When: the Offender Appears, o is. „Taken upon Fro, Ie 
Criminal xauſt be — Lern he 1 to be Admired: to Buil. 
. 5 | There- 


oy 
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Therefore let us o e What is Boil, Who x may be + Bled, wand 
by bon. | 
I. Bail are Suretles — i a. ha Arias! Tl ber an * 4 Tot 171 
OEcndet ſhall: appear at a Day, and anſwer, and be Juſtified by . . 
Law. This Sort of Build is Different from Bail in Civil Cauſes, taken 97. 9% 
By Sheriffs, &c. [See Of Bail, chap. 4. ante.) Mainipernors (Ma- Bat ch. 166; 
nucaptores) are only Sureties, that in Cafe the Criminal does not P 47 
appear (tho' he was never Arreſted or in Priſon) are to forfeit their 
Recognizances, But Bail is a Cuſtody; for no Man is Bail'd, but 
he that is under an Arreſt, or in Priſon. Therefore the Bail may 
ſeize the Priſoner, if they ſuſpect He will Fly, and carry him before 
a Juſtice, to find New Schwinn or to be committed in Diſcharge of 
the Bail. The like may be done by the Juſtices in Caſe of Inſuffi⸗ 
cient Bail, No one is Bail'd, but he that is arreſted or in Priſon. 
But one may be mainpern'd, that Never was arreſted or in 'Priſon: 
Hence it appears that Every” Bail is a Mainpriſe; but that ever 
Mainpriſe is not Bail. The Bail ought to be Two Sureties at th 
leaſt. In ſome Caſes, as on a Habeas Corpus after a Commitment 
for Treaſon or Felony, the Practice in the K. B. is to require Four. 
If it is Inſufficient; a Juſtice of Peace that took it, is Finable by the 
Juſtices of Gaol-Delivery, if the Criminal doth not appear. Inſuf: 
ficient Bail is where the Bail is not of Ability to pay the Sum, in 
which they were bound. [See the 27 Ed. 1. chap. 3. De F 2 
levatis.] Therefore the Juſtices may examine the Sureties upon 
Oath, concerning Their Abilities in Reſpect of their Eſtates. [See 
the 1 & 2 Ph. & M. chap. 13.] Bail is either in a Certain Sum, as 
40 J. each at leaſt; — hd Criminal in Double the Sum; or Body 
for Body, in which Caſe, if the Offender does not Appear, The Bail 
ſhall not be Executed, but only Fined. But Howdeer The Prin- 
cipal is always bound in a certain Sum. [See the 1 V. & Me. Sell. 1; 
W 2. againſt Exceſſive Bail.] 
Ibis is the Deſcription of Bail in Criminal Caſes. 
2. As to the Per ſons that may be Bailed; it is allowed, that by 
the * Common Law All Perſons might be Admitted to Bail, till » , inſt. 42, 
They were Convicted, almoſt in eycry Caſe. Upon Conviction the 186, 189. 
Offenſe does appear. 
By the Common Low Perſons were Bail'd by the Writs De Homine 
Replegiando and De Odio ef Atia, directed to the Sheriff, who was 
to take Pledges for Them in his County-Court, except for the Death 
of a Man; or by the Command of the King, or his Juſtices, or for 
the Foreſt. [See the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chop. 4.] 
In Theſe Caſes the Sheriff was not to intermeddle in His Cours, but 
the Remedy was By Habeas Corpus, and ſo Theſe were Bale at 
. Common Law in the Courts at Ve Aminſter. But, | 


By Weſt. l. chap. 15. withs 3 Ed. 1. chap. 15; Perſons Outlaw'd, 
Thoſe that Have abjur'd the Realm, Approvers, Such as are T, aker 
with the Mainer, Priſon-Breakers, Thieves openly Defamd and 
Known A ppellees by Provers during the L ife of ſuch Provers, Houſe- 
burners, pur of the King's Seal or Coin, Excommunicated 
Perſons (taken upon the Certificate of the Biſhop) Manifeſt Offenders 
Traitors again the King's Perſon, are — Re oleviſcble by Commer 
Writ, er without Writ. f 
@ 
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To explain this Statute. | 
Per ſons Outlaw'd, and Thoſe that hove * , Kc. An On. 
law. in Felony cannot be Bail'd, becauſe He is attainted in Law. For 


105. n, the Intendment of the Law in admitting Perſons to Bail is, ber 


Dait. ch. 166. cauſe it is uncertain, whether the Party is Guilty or no; which can- 


p. 421, 422. 


v2 Inſt. 180, 
315. 


© 2 Inſt. 290. 


not be ſaid when One i is attainted, But a Perſon attainted by Out- 


lawry of any Felony may appear in Perſon, and plead Miſnomer, or 


alle ge Error in Avoidance of the Outlawry, be it on Indictment 
or Appeal; and the King's Bench may Bail Him: | Thus One cannot 


be Bail'd, if He is attainted by Verdict as well as by Outlawry, 


Outlaw'd and Excommunicate Perſons ſeem to be put for Exam- 
ples only in the Statute; implying that all other Perfons under the 
like Circumſtances are excluded. 

. Approvers, || See infra.) Theſe appear to be Guilty by Judgment, 
Conviction or Confeſſion. 

Such as are taken with the Mainer. For in 1 this Caſe, Non Stat 
Indifferenter, whether the Party is Guilty or no, being taken with 
the Manner or Mainer, i. e. with the Thing ſtol n as it were in His 
Hands, 

Thieves openly known and Notorious ; ee there. is I Evi- 
dence againſt Them. 

.» Priſon-breakers. For it is * 4 that He that is in nocent, 
will never Fly or Break Priſon. 

Perſons taken for Manifeſt Offenſes, under the Degres of 4 clony, 
but of a Dangerous Nature. Yet the Practice is enn fl!) 

Theſe are under Violent Preſumptions of Guilt. q 

. Houſe-burners, Counterfeiters of the King's Seal or Dl and Tra rai- 
tors againſt the King's Perſon, are excluded the Benefit of Bail by 
Reaſon of the Heinouſneſs of their Crimes. | 

By Common Writ or without Writ, 1. e. * The Sheriff ſhall not 
Replevy Them by the Common Writs De Homine Replegiands, 
Writ of Mainpriſe, or De Odio et Atia (which are diſuſed) or 
Ex Officio without Writ. [See the 28 Ed. 3. chap. . pet.) | 


By the ſame Statute, Thoſe that are Indicted of Larceny by In- 


queſts taken before Sheri F or Bailiffs by their Office ; ; or for ſome 


Light Suſpicion ; or For Petty Larceny, not being before Guilty o of 
other Larceny; Acceſſory to any Felony; or Accuſed of 7. repoſt: ; 
may be Let to Bail before the Sheriff by good Sureties, for whieh. 
the Sheriff ſhall be anſiverable. 


But then Thoſe indicted of Larceny ought to be of Good Repu - 
tion, and there ſhould be no ſtrong Preſumption, that They ar 
Guilty. By Inqueſts taken before Sheriffs or Bail ffs, i. e. Before 
Sheriffs in their Turns, or Lords in their Leets, Sc. [See the 
1 Ed. 4. chap. 2. By which the Sheriff ſhall deliver all Preſent- 
ments and — 44 to the Juſtices of the Peace at the Next 
Seſſions.] 

Light Suſpicion; If They are of a good Character, and are not 
ſuſpected 010 Crimes expreſly excepted by the Statute. 


Petit Larceny; If there is any Colour of their being 82 
Guilty. | | 


"EY | All 


ge a Dnglabd. « 60 


Deen ro? 
are not vet uſttongi Preſu og Guiltb . Principuls ſufpetted h iro & w_ 


only; ok Borglary and Robbery eugbhdndidted, may be Bailed. p. 421, 422, 
L But Bee. Mbo daa take Bui; imd and He 1 Cru 2. cha- 21 . 
SGi © 14 baltuO i lid] eins ale Ic di. mbH Lic mas 
The Party Accuſed of Treſpaſs, or in any Offenſe below Felony,” 
mult be Ballable ; unlaſs buſted by Statute ;; ar: unleſs; Fudgient be 
Given. For if One hath bee Indicted, :Convifted, and hathy Had H. P. 0. 
Judgment, He cannot be Bailed-““ ne 2 vin 10 711% 2415 4d 21 101. , 
':Theſe are ſufficient Hints fr the Ex poſitiom of #5 


* W Oe OT IO Oe Or” I —_— * 


and Afterr the Paal ang, Ballable, af there, bg 190, ys 


1. 1 Inſt. 178, 

which though it relates only to Sheriffs, Sc. yet 1 ad tar 85. 5 
perior * * Ae 2 by it. : Wong * 15 4 
He that bat dangerou 5 Hurt 3 r,! air „H. P. c. 
till the Party 18 Dead. ib: 1 rf (16. 1310 J If . h GED Dalt. ch 2. 

oo the 8 chaps F. H. n 191 Bliz: bas. 40. pF 20. Ghee — 
is not Required to Informationg on Penal Statutes. +1.) 1 - 
In many Offenſes Bail is e ue _ NPI Statutes . 

as well as by Weſt: 1. chap. 1 5. te. h 
G 330: *bnorsxs a wartO0. nomknt -ad10 hea Aird 12 41 un. © — 1:9; t! 
By the 23H, 6, chap. 10.(Sher' F, &c. Fall [gt t Admit. to Bath © ” 
Juch us are in Prifen ly Condemnation, Execution, Capias . Utla- be oX 
gatum, Excommunication, Surety: of 1 the: Peace, or Committed | by 
the Special \ Cartmand of 9 . . Vagulond. e to. 
e 8 + E dad? > Avis 2 D eee 2227 

7 u : TE N ne 43} A alT.. TY X A. . 

1 is allo taken away by Patticulkr Statutes From! Goticenta 
Ale bonſe- keep ers, From Perſons Arreſting in the Natne of Another, 
Bantrupts efuſing to be Examined; Father and Mother of Ba. 
fiards not, performing Juſtice's Order, Collectors df Money for Re. 
Bier, Bridges, Conſtables, &. negiecting their Duty, Killers of 

err and Conies, 8 Convicted! of uſing Logwood,.: Engroſſers, 

Deſtroyers of Hiſb, Forgers; Foreſtalleri; Unqualified Perſons: de- -01 
ſtroying the Game, Players at unlawful Gaues, Perſons Guilty of oy 
Bun Conveyances, Hatters taking above Two: A pprentices, 

Deſtroyers of Hawks, Surveyors neglecting their Duty concerning 
the Highways,.;Thoſe that Reit a Diſtrainer for Seizing Horſes in 
Waggons or Carts Travelling for Hire, above the Nomber allow'd, 

Tnn- keepers, ſelling at unreaſonable. Gain, Lalburers going from 
Work before it is Finiſhed, Abſenters from Muſters, Refuſets of the 
Oath of Allegiance when Tendered, Perſons Guilty of Perjury in 
any Court of Record; or of Perſuading and Procuring ' Soldiers to 
Deſert, Phyſicians Committed by the College of Phyſicians in Lon- 
don, Refuſers to pay Rates to the Poor where no Diſtreſs can be 
made, Overſeers of the Poor refuſing to paſs their Accounts, &c. 

Depravers of the Common Prayer, &c. Diſturbers of Preachers, Re- 
cuſants, Incorrigible Rogues, Deniers of the Chriſtian Religion, the 
Trinity or Inſpiration of the Scriptures; Unlicenſed Schoonafers, 

&. Seamen quarrelling and Fighting in His Majeſty's Yards, - Cc. 
upon N Serra ele of Fine, —— of En and Ne or 


* 4 39 
e 


% EE FE. 


i Years of Age, Sc. Theſe Statutes are pat dy mentioned 
8 C 


8 under 


Sheep, bet, Takers. away. of Wamen l — 0% 


ur "IR, — _ > — 


C 


in inflitie. of. = Hoon) 


unde their particular Heads, and in heit 1 \But- See 
Dalton, chip; 1% and: Nehſorfs Juſtice; & c. Ba & on 278 
Wok, That if an Uffender is committed td Priſon, N 
14 189. Removed | by Writ of Habeas Cn to the King's\Bench ; which] 
may Bail Him in all Caſes, unleſs Bail is Oulted by 2 ern 
Statute. 9 hn. 71% 
204, Te hey Who may y Tak Bull e. rg Orv That 
H. p C. - Baill be taken by * Virtue a „or ex 10. By Aru, 
1030 . as 2. Writ of Odio et Atia, Wiit of Mainpreze, see fen] 
Honine Replagiande, Habeas Corpus, [See the 31 Car. 2. chaps 2. 
or the Habeas. Corpus Act, For Bali in Treaſon, Felony, and in other 
Criminal Caſes ; the Subſtance of which hath been repeated, Book 1. 
; rhopi1.) Eæ Officio, 1. Ey the Juſtices of the King: Bench, who 
may in an Original Proſecution by Indictment er Appeal befors' 
e (s eps nan Indictment or ment Returned to Them 
by Habeas Corpus or Cerriiruri) utake Bail] where another Court 
„ Staund, 18. Cannot, © as in Caſe of Murder, of Death, {See 3 H. 7. ch, 1 ] 
H. P. C. 98, or in Caſes prohibited by Weſt. 1. chap. 1 85 For that Statute, 
20g. beginning with Sheriffs, and 4 n fficers, extends not to 
125 189. " Judges of Su perior Courts, Who have Liberty" of Admitting to 
1 Bail by the Law. Nay; it ib effitmed, That this Court 
1% may (upon Good Caufe) admit Perſons to Bail, that ate Impriſon'd 
by. the King's Special Command, or by the Order of His Privy Coun- 
2 [See — * chap. 29. 25 Ed. 3. chap. 4. 28 Ed. 3. 
3. 42 Ed. z. ch. 3. The Petition of Right, 3 Car. 1. ch. 1 
ry 2. ch. 10. Ps by Order of either Hoa bY Parliament, as 
if They manifeſtly exceed their Juriſdiction, Gc. [Sed Are, 488. 
ſee Hawkins's Pleas f the Crown,” Book 2. chap. I 5. ] or by Order of 
Chancery in ſome Caſes, ' ¶ Quere, and ſee 1h/4.] or by Order of In- 
ferior Courts. [ See for the Power of other Courts in Weſtminſter! 
Hall, 31 Car. a. chap. 2} 2. By 42 of Gaol. Delivery, who- 
« Dalt. ch. may take Bail, where * Joktices of the Peace cannot take it; as of 
1 423. a Perſon. Convict .of:* Se: Defendendo, or by Miſad- 
105. % venture, or of a Perfon Conviẽt of Manflaughter that hath a Par- 
don to plead. [See again the 31 Car. 2. chap. 2. where for Treaſon 
or Felony, the King's '> Bench,” Seffions of Oyer and Terminer or Gael 
Delivery, may Bail upon Pra ayer in Court, &c. and any Judge in 
Dal. ch. other Caſes upon Habeas. Corpus]! 3. By Jo of te Face, 
166. p. 424. where They have en of the Caule,” 


peed P. C. 105, | | 
Coke of Bail By the 3 H. 7. chap. 3. 2 Fuſtices if the Prace 1 Quor.) "Wor 
ae ws PR Ns to Bail Perſon Hed of Felony,” or others Bailable 
pri, en. s. by Law, until the net Nu e br Gool -Delivery, and there 
ſhall. certify the ſame, in Pain * 10 l. | 
| The. Statute of the' 1 Rich. 3. chap. 3. which gave Power to O 
uſtice of the Peace, to Bail Ibu is d. 
By the 1 & 2 Ph. & M. chap. 13. No Faſbice or Puſtices of the 
Peace can let any to Bail, which are forbidden to be bail'd by weſt. 1. 
15. And none Arreſted f for Manſlaughter” or Frium, or Spi- 
2 1 7 aughrer or Felony, king Bile by Law, ſhall be let to 
any Jaſtices of the Peace in Open Seffiors, or By Fw] /). 
Bale, Jabber (x (1 Qynonra) at leaf being Both Preſent at the Time of fach 
len; _ Hall bs evrifed i in Mriting with the Examina 


tion 
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af of ind. 


ICE Frier tr Wire e Bafbnete' af N ns TT Vet 
„unde, tbe — 5 75 4 Fine v bb „ ke The 
be gage, of of Gol. Delivery aftices bf Pals ot Coche 
ichn the City of Londbn r e and in We AR 
Cities, Cr. may follow their Cuſtoms, Ge. 1 


dere mepe in the fü bete, Act che 26 bn & M0 hey, 10 

perſons accuſed of Manſlaughter MA Felony, being ſent 

to Gaol for Want of Bail, are 10 be Kxaimin'd, i and es 
be bound over, Sc.] 

This Statute of the 1 & 2 Ph, & N wy 13. ſeeins to Admit, + l.; 315. 
That for Manſlaughter, and all other Homicides, except Murder, or 4 Inſt. 178. 
for Felonies. the Offender may be Bail d by Juſtices of the Peace, P.. ch. 166: 
But if in Caſe of Manſlaughtef, though' it be Je Pefendendb, and It 2 8.555 
does appear ſo to the Juſtices, yet if the Party Gere Confeſes ths . 

Fact upon Examination, or it is apparently ow” that e Kill'd 
Another, They cannot Bail Him. [See Weſftm. 1 1s. fore]. 
If it is Uncertain, That He was the aver. an che is 
but Manſlaughter, They may Bail Him; For. the Axt ſuppoſes,” that 
in ſome Caſes Manſlaughter is Bailable by Law. $6 in che Cafe of 


Felony. 

After Indictment and Proceſs iſfued thereupon in Caſes under 5 Date. ch. 
Felony, or in Caſe of Treſpaſs, Mifdemeanor (where Bail is not pro- Sx it. 
hibited by a particular Storute) One may be Bailed by Two Juſtices © © © 105 
of 'the Peace, whereof One to be of the erum. Others 45 by 
One Juſtice, ' [See the 29 Elia. chap. 5. Where One may appear 
without Bail upon a Penal "Statute. ] 

As tb Refuſe Bail, where the Party ought to be Bail'd, is 4 . 2 Ini 10 
Miſdemeanor, and Finable; ſo to Admit Bail, when it ou he not H. P 6 97. 
to be Admitted, is puniſhable by the Juſtices of Gaol- 

Fine, or as 4 negligent - Eſcape at Common Law; and is Nikewits 
puniſhable by feveral Statutes. [See 'Weft, 1. chap. 15. 27 Ed. r. 
chap.' 7. * 3. chap. 2. 10 2 Pb. & M. chap. 13. 31 Car. 2. 


chap. 2. 
If Ge! is brought before a Juſtice, a it does not ap peer That « Date. ch. 
if 4 Felon * P- 421, 
He muſt Bath 4: K 'P. C. 98. 


a Felony is committed, He may Diſchurge Him; 57 
has been Committed; and the Patty is Only ſuf 

Him or Commit Him to the Common Gaol. [ae 6 Georg. 1 
chap. 19. 


the 28 Ed. 3 . 9. Inqueſts before Sheriffs, &c. are taken 
* 4 and the Power 10 Admit to Bail pon r before 


Them. [See the 1 Ed. 4. Chap, 2. ante. ] 


III. If any Court of Record Ovetanity One for a Conteript done of Indid- 
in Court, They may Diſcharge Him by like Order at their Plea- mens. 
ſure. 8 One is Committed for Treafon, Felony, or othet 3 Incl. 209. 
Crime, or Sufpicion thereof; He cannot be Diſcharged till He is . P. C. 94, 
Indifed and cquitted, or Ignoramus found, or He is Delivered by 


Proclamation. 
And ſo it is, if any be taken and impriſon'd by Lawful Warrant, 


or the King's Writ, He cannot be Difcharged Virhout Legal Pro- 
ceeding, but by the King only; tho' one taken by the King s Writ MP 


* 
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2 Private CE "Civil A SN by Hun ß W at Liberty by 
the ; 


the Plaint en: t gh: gh in ene 

chap. 2. tlie Habeas Corpus Act. I 

« alk 196d ld Now an Indidtment ot Enaiti 
Weſt's Symb. cuſe) is a Bill or Accuſation drawn up in (eee % at ys: Suit of the 
Aen. K ing for ſome — either Criminal or Penal, and Preferr'd to a 
Kely.8” Grand Fury of twelve Men or More;-.upon their Oaths, and Found 
by. "Them, *. odge, having Power, ta, puniſh the Offenſe; bes 

5 Fache Grounded, to put the Offender. ue 4 by a * 


. Fence 0h may manage the yidence in Private to = Grand * 
v2 Inſt; 739. K Preſentnient is That which the Grand Fury Find and Preſent 
2 to the Court, without any Indictment delivered to Them: This is 
aſterwards feduced into the Form of an Indictment,, When an Of⸗ 
fenſe is found, by Ju — returned to enquire of that particular Of 
fence, It is called an Inquifition.. 
I cannot find that a — Juror ought t to be a Erochalder; 1 
Bronte , © When the Grand Jury find the Bill of Indictment, They write 
Elem. 19. on the Back of the Bill Bille Vera. But if they think it a Ground- 
ſeſs Accuſation, They Endorſe Ignoramus; ; and then the Party is 
diſcharged without further Anſwer. Upon Allowance, or Finding 
the Bill by the Grand Jury, the Party is ſaid to be Indicted. For 
no One ſhall be Convict by Verdict, unleſs the Offenſe 1 is found, by 
twenty-four Men at the lcaſt (viz,) By Twelve, or above; of the 
Grand Jury endorſing Billa Vera upon the Bill of Indictment (for 
if twelve Agree, They ſhall conclude the lefler. Number) and by 
Twelve (not more or leſs) of the Petty Fury upon Trial. The 
Grand Jury cannot find Billa Vera for Part, — Ignoramus for tho 
Reſt. It muſt be the One or the Other — the Whole. 
The Grand Jury can enquire of nothing but what ariſcth within 
the e (any for which they are;Return'd, and the Trial, muſt be by 
a Jury of the proper County ; but by Special Cuſtom Indictments of 
Offenſes Committed in one County may be tried in a Plage out of 
it; as Indictments of Offenſes in Mzddleſex are by Cuſtom tried at 
the Seſſions-Hall at Neugate in London, as well for Middleſex as 
Tondon. [But See Of Trial By the Country, poſt. 


| «; Ci6. 134. A Grand Juror may be Challenged for Cauſe by One before he 


135, 147- is indicted, LA. See Croke Car. 1 34, &c.] 
The Grand Jury, or thoſe Indictors ought not to be de Medie- 
tate Linguæ in any Caſe, nor ought they 95 5 a Keeper, or be 

without Victuals, as in the Caſe of a Pe?! Ed 
„z Inſt. 32, e Tf one of the Grand Jury is 8 or — at the Nomis 
2 Noll. Abr. nation of Another; It Avoids the whole Indictment. [See the 11 
77. H. 4. chap. 9. 3 H. 8. chap. 12.] If One of the Grand Jury diſ- 
covers to a Stranger the Evidence given to Him and the reſt of the 
-  - » . » Jurors, This is an Offenſe puniſhable by Fine and Impriſonment 
upon an Indiftment. - 

Indictments may be of Hi gh Treaſob, Petit Frealon,” Felony, 
Treſpaſs, and all Sorts of nens or Pleas of the Crown; 
but of no Injuries of a private Nature, unleſs they ſome way or 
other concern the King and the Publick. Offenſes by Common Law 
and: Thoſe againſt a Statute Law are Indictable. Where a Statute 
| 2 pProhibits 


5 * - 0 1 9 * 
* . 
as... Ali. Am rt. Kü 1 4 8 A 
© "I 


Cr 5. 3 = "Eogland. 


om an Act of a Publick Oats or —— a —— 

Publick Conveniency, an Offender againſt. ſuch a, Statute js puniſh- 

able by way of Indictment, as well as at the Suit of the 1Party 

Goes: Inditments muſt be at the Suit. of the, King, ando a 
ther 


It is the beſt Way to Join Several Offenders in the» a 5 42 Roll. Abr. 
in the ſame => abc where the Offenſe doth: wholly ariſe from 707, 708. 


the Joint Act of all the Defendants., On ſuch an Indictment Some 
may be Acquitted, and, others Convicted. Some Offenſes are held .- 
to be ſeveral in their Nature, and in ſuch Caſes Judgment cannot be - 
given upon a Joint lndictment. See the Caſe Rex v. 6 Ebllipe, Mich, 
5 Geo, 2. B. R.] | il 26 2169.1 «+ 

In every Indictment theſe Things are Requiſite. 


1. Indictments (being in the Nature of Declarations * the ber. 1 


King againſt Offenders) ought to be Certain to a General Intent, and 1 
muſt not be ſupplied by 1 or Argument. Preciſe Certain- 


Wel. en. 


ty to every Intent is to be obſerved, W 4 Law will not allow, s. f N. c. 
| H. 


Exceptions that are too Ni ice. 


EKely. 175 12 


yt Further, e 40 batt cl div woid ro yd % vaili 2 2 Roll Abr. 


N ui un! 


70,5 8 wh, 


5 cke 1 H. 5. chap. f. An  Indiftment N 60 ſet forth the ith dos. 


ſtian Name, Surname, and Addition the Eſtate and Degree, M 
ſtery, Town or Flace, and the ;Connty: of the fender, &c, 


The Chriſtian Name and Surname, aan | 
But when the Name of one kill'd is deko or „ are Stolen 
from a Perſon, that cannot be known, It is ſufficient to ſay one Un- 
known was killld by the Perſon Indicted, or that he Stole the Goods 
of one Unknown. And if there is a Miſtake in Spelling of the Of- - 
fender's Name, If it Sounds like the true Name, It is Good. And 
it is Good If the Party, is Indicted by another Name, If the Party is 
known by Both. A Miſnomer of the Defendant's Name of Bap- 


t1/m may = pleaded: in, Abatement of an Indictment; but not f 


His Surname, as in an Appeal. [Au.] The Inhabitants of a Pariſh, 
though no Perſon, is particularly Named, may be Indicted for not 
pi. the Highway. 

Eſtate and D whether of the Nobility, or under i the No- 
bility... - - o ml *adfÞ. . 

a (6. e.) 0 Trade, or Occupation, 5 25 
The Place of Mode, or The Dwelling Place of the Party In- 
dicted (both. Town and County) is expreſly Required. If the County 
is named in the Margin of the Indictment, It is well enough, [2z.] 


© Except in Caſes of Felony, where it muſt be always named! in the Ceo, 606, 


Body of the Indictment. 
11 no Toum is named, or any Place where the Fact was PEER 


the Indictment is Void. [See 9 H. 5. chap. 1. 18 H. 6. chap. 12.] 
But a * Miſtake of the Place in laying the Offenſe is not material up- 


on the Evidence, if the Fact is proved at ſome other Place in the 264. 


ſame County. 
The Statute ſaith that the Indictment ſhall Abate for any of Theſe 


Omiſſions, by the Exception of the Party. For though an Offender 


Hath not ſuch Addition as the Act Requires, yet if he Appeareth « 2 Init. 670. 


upon the Proceſs and Pleads, taking no Advantage thereof by Ex- 
8 D ception 


"654 An Ioficure of the Book Iv: 


——ception,” He hath loſt the Benefit of this AQ. [hes for the  Expoſi 


tion of this Statute; 2 Tt. 665, Sc.] 
- Generally there is the ſame * conterning b Additions 1 in Indict⸗ 
und and Appeals; though in ſome Things 7 Appeals require more 


Strictneſs. 
a+ Mit. Wha. 3. The Certainty of the Time wherein the Offenſe is "Oy as 


: Ink. 318. the certain Day and Near; is to be expreſſed. But => Crown is not 
3 404 23. bound to {et 5 the very Day, when Treaſon, _—_ Sb. | way 
4Rep. 41, 42 780 _ 6-7 an Day need not be proved dpon ! rial. Les 
eſt's Sym Evi ce, 
Kay. 16 57% In Caſes of Omiſſon, it is hot heceflary, to ſet down he Day: and 
H. P. c. 264. Year; as in an Indictment for not Scouring a Ditch, Sc. 
4. The Nature 6f the Offenſe muſt be ſet forth, whether it- be 
Ties, Fxlony, Treſpaſs, Penal Statute, Cc. Sometitnes You 
ITY muſt uſe Special Words. ” In Treaſon the Indictment muſt ſay Pro- 
; ep: ditoriò, and conclude Or Ligeantive ſuz Debitum, in an Indict. 
, 2 7 ment of High Treaſon againſt the King's Perſon. In Murder it muſt 
* . ſay Murdravit, for that is a Word of Art which implies Malice. If 
Hub the Killing was by a Blow with the Hand, or by ſhooting; You 
5% o muſt alſo ſay Percuſſit, not if it was by Poiſoning, [See of Aﬀpeal, 
P. C. 206; .) In deres, Burglarirer or Bargulariter, or Burgalaritr ; 
20 7 | 
7. * not Carnaliter Cygnovit [only]; In Felory and 
3 Feb obly; But in Mayhem Felonice Mayhemavit; In 
Larceny, Felonicè Cepit, not Felonice Abduxit or 1 * with- 
out Cepit. Things Living muſt be ſet down; as Horſe, Ox, &c, 
Dead Things are to be called Bona et Cutalla, but you muſt expreſs | 
what Goods and Chattels. And in all theſe Caſes, and in Trefpaſſes, 
the Indictment ought to be Ji - Armis, and corichide Contra Pas 
rem. [But See 37 H. 8: chap. 8. 4 & 5 Ann chap. 16.) In Ofs 
fenſes againſt the Peace only, as 'Confpiraties Deceits, &c. Theft 
Words With Forte and Arms ate not neceſſary. In a Foribl⸗ En. 
be Words Man forti amount to it. IF the Offenſe is Creas 
v 4 Rep. 48. ted by a* Statute, it muſt conclude Contra Formam Statut, Sc. 
1 Inſt. 98. b. The Recital of a Publick Statute is not Neceſſary, but rather Dans 
gerous z for a Miſrecital thereof will ſpoil the Indictment. The Sub- 
ſtance and Material Words in ſuch Statute muſt be fet down, con- 
cluding Contra Formam Statut', Cc. 
wels J. The! Value of the Thing by which Offenſes are committed; 
— Of In- quit be Expreſſed. It ſeems neceffary to Value Things Stolen, that 
$. 4 - may 0 the v whether it is Grand Patoeny or Petit Larceny. * In 
Value may aggravate the Offenſe. But Things Feri 
Ns ought not to be valned, if they were not in Parks or War- 
rens. If the Indictment is of Living Things, You muft ſay Pretii, 
Cc. If of Dead Things, you muſt ſay Ad Valentiam, &c. [Qyere 
the Difference.} Bat it is faid that One Dead Thing only muſt be 


PFretii ; not A J. alentiam. 


By he Stat. 23 Geo. 2. chap. 1 1. In every Information or Indict. 
ment the g, WI ful * 70 | Perjury, it ſhall be ſufficient to ſet forth 
ance of the Offence charged, and by what Court, or before 
Ee Oath was al. er ſuch Court or Perſon to have 
* Authority to adminiſter the ſame) together with proper As 
verments to fulſiſi the Matter wherein the Perjury is afſigned, with- 
2 out 
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1 ex 
CHAP.'F. "Laws of Diinland, 655 
— — — gs oo. = "> 
out | ſetting mg forth. he Bill, Anſwer, Ttrformmtion, Daene 'De- 
den or #ny Part f um Recurd dr Proceeding, either in Law 
or Equity, other than u aforeſaid; and without ſortinx forth the" 
Commiſſion" or Authority of the Court of Perſon before whom the Pere. 
Jury was committed. | 
And in ev ery Information of Indi Bment for Subornation of Perjury, 
vr for corrupt A gaining of Contracting with others, to commit wil- 
ful and corrupt Perjury, it ſhall by ſufficient tb ſet fore the 9 
of the Offenſe charged, without ſetting forth the Bill, Auſtter, In 
formation, Indictment, Declaration, or any Part of any Record or 
Proceeding, either in Law or Equity, and without ſetting forth the 
Commiſſion or Authority of the Court or Per fon before 2005 the _ 
or 4045 Comm tte, vr was agreed or promiſed to be torn Hed. 


a as Fiditment' des Upon u prlbate statute, Where ho her © 8 Rep. 60. 
Penalty is provided, and the Offender ſhall be tried and impriſon'd ; 
if ſuch Statare concerns a Multitude of Perfons, But if it concerns 
One particular Perſon only, an Action on the Caſe doth lie, not an 
Ind ctment. 
If there is an Indiiment wilt Input 225 againſt one fe the 152 d Kely. log. 
Offenſe, One found by the Coronef's Inqueſt, and Another b 
Grand Jury, He may e tried om both 1 the lame Tits, For 1 
One is ndiGied for Murder, and Convicted of Manſlaughter, or Ac- 
quitted, and at the ſame Time there i 4 Coroner's Inqueſt, He may 

ead his former Conviction ot A aittal in Bar pf the other. If an 

ndictment is void for Infufficienc) , of if the Trial is in a wrong 
D ounty, © Another Indictment be dtawrs for- the ſame Offenſe, «4 Rep 40. 

whereby the * may be lea, and the Thdiftment laid! in nn 
Another County, thou = ment was given, | 

By the Common La ourt may Re any Indictment for 
any ſuch Inſufficiency in — Caption or Body of it, as will make 
the Judgment Erronebus. By Infufflciency in the Caption mean a 
Default in ſhewing befbre whony the Indictment was taken, their 
Juri ſdiction, the Place where, the Number of the jurors, the Day 
and Tear wlien the Court was Holden, Oc. | 

| Falſe © Latin ſhall not Quaſh an Indiment. For tho' an Origi- * A, Sod 121“ 
nal Writ or an Appeal way abate for Falſe Latin, yet Judicial l. 1 
Writs, Fines or In fits fhall not, if the Word is Latin; but if 3 Cro. 465. 
the Word is not Latin, or allow d by Law as a Word of Art, or In- 
ſenfible, There if it is in a Point material, it makes the Indictment 
inſufficient; as Mardredum for Murdrum, Burgarite- for Burglari- 
ter, Ec. But nothing which may be rejected as Surplus, ſhall vitiate 


an lndidlment. 15 Of the Declaration, chap. 4. ante. 


B/ W. z. AV Perus line of High Treaſon, (except 
for Counter; 2 $: u The Corn, Great Seal, Privy Seal, Sign 'Manuat 
or Privy Signet) or for Miſpriſion of fuch J peaſon, all have a 
Copy of the whote Indictment (Bur not the Names of the Witneſſes) 
Five Days at leaſt before his Ti rial, to adviſe with Counſel thereon, 
&c. [See 7 Ann. chap. 2 f. I 

Mis Iudictment muſt be Fbunu within Three Wears after the Of- 
fente committed, except in Treaſon for an Attempt of an Aſoffinati on 


on the Bet of the King, by Poiſon, or rn 


Ne 


- 


8 i 


. 
* 
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An Inſtitute of the BOOR IV. 


No Indifiment for am of the .Offenſes aforeſaid, nor any Proceſs, 
nor qny Return thereon, 21 uach d on the Motion, of tbe Pri- 
Hener; or His Caunſel, for. Mifwr ting, Halſe or Iinproprr Latin, in- 
leſs Exception for the ame be made by, the Priſoner, er His Counſel, 
before Evidence Given in Court; Nor ſhall Any ſuch. Falſe or. Im- 
proper Latin, after Conviction, be Cauſe to Arreſt, Fudgment; though” 
=o Judgment given upon ſuch Indictment, may be reverſed.upon a. 

r 


it of Error, &c. [See more of this Statute. Of Bridence':t0.the: 


N ot: 
* 


5 * | * * * . 0 
Petty Jury, infra.] XN wmön es (eg NANO WE WW 


413. 0oIBY | Wl YRS NS eee ener RIGA) 
By 10 & 11W. z. ch. 23. No Clerk / Afliſe, Clerk of the Peace, 
or other Perſon, ſhall have more than 28. for Drawing an Indict- 
ment againſt a. Felon, upon Pain to. forfeit. 5 J. to tbe Party Grigved, 
with full Cofts of Suit. If they Draw any Bill Defe&ive, They 
doll make, a New One without Fee, under the. fame, Penalty; i, 
Wor une Dates of ert ooh og off big be u ei vile 
Se the 5 & 6 . & M. chap, 11. To prevent Delays of the Pro- 
ceedings at the Quarter-Sefſions of the Peace by Removing Indict- 
ments by Certiorari into the King's Bench before Trial, Sc. 
I 5 Geo. 2. chap. 19. The Quarter-Seſiens have Power, to a- 
mend Orders, Kc. and the Projetutor of a, Certiorari is to enter into 


a, Recognizance of fifty Pounds, ta prgſtcute with Effet] 
R — 8 ? ? r #7 


ot Approvers. IV. An Approver ,( Probater, Prover] is a Perſon indicted of, 
* lift. 129. Treaſon or Felony, and in Priſon for the fame, and not, Diſahled to; 
105.104,19- Accuſe, who upon His Arraignment before any Plea, pleaded, and: 
196, 19). before Competent Judges, does; Confels the Indictment, and takes a, 
Corporal Oath, to, Reycal all/Treaſons and Felonies, that he.knows-, 
eth of, and therefore Prays a Coroner to Enter His Appeal or Accu- 
ſation, againſt thoſe that are Partners in the Crime contained in the 
Indictment. He is Sworn to Diſcover all Treaſons;and, Folonies; 
yet He is not an Approver in Law, but, only of the Offenſe where-, 
of be is Indifted, [See dhe 28 £4. 8. Seat. de Abel! 
This Accuſation of Himſelf, and; Oath, makes His: Accufation of 
Another of the ſame Crime to Amount to an Indictment ; and if his 
Partners are Convicted, the King is to Pardon Him. [See the 5 H. 4. 
chap. 2.) But it being in the Diſcretion of the Court, to ſuffer, 
one to be an Approver, This Method of late hath pet been pu, in 
Practice. 5 NS? 15 yl g Felis nd Conn en A ee 
Of Appeals V. An Appeal (From Appeller, 'To Accuſe, or from Appellor, 
| = x a To Call) is an Accuſation of One againſt: another, to Attaint Him 
os of Felony, by Words Ordained for it. This is always at the Suit. 
An 116. of the Subject. It is the Party's Private Action, proſecuting alſo 
Finch 31% for the Crown in relpect of the Felony.” The Plaintiff is gall'd ahe 
1 Inſt. 123. b. Appellant, and the Defendant the Appelle. 
＋ 42 16 It may be brought in Three Caſes. 1. For a Wrong to One's An- 
L 7. * ceſtor, whoſe Heir Male he is, and that is only for the Death of his 
Anceſtor. 2. + For Wrong to the Husband; and this is to be pro- 
ſecuted by the Wife only for the Death of her Huſband. 3. For, 
Wrong done to the Appellants Themſelves, as for Robbery, Rape, 
8 Or ON UTE OT OR Mayhem. 


: + Nullus capiatur aut impriſonetur propter appellum famine de morte alterius quan 
viri ſui, Magna Charta, chap. 34. 
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Mayhem. This laſt Sort of Appeal is diſuſed, becaaſe the Proc 
is more Nice and Chargeable than by Indictment. 

An Appeal of Death is of Tuo Sorts (viz.) Of Murder hd Of 
' Manſlaughter. And theſe muſt be brought by the Wife for the 
Death of Her Huſband, or by the Heir Male for the Death of his 
Anceſtor. An 9 211 lieth not for a Killing Se Defendendo or By 
Miſadventure. 1. J 
The Wife ought to be a Wife de Sure ; and therefore One may « 1 Int. 33. b. 

plead, that ſhe was never lawfully Married to the Party Slain. She 2 Inf. 68, 69, 
muſt alſo be a Wife de Faso (i. e.) in Poſſeſſion as well as in Right, 7.9. 875, 
without Elopement, (NA.) Divorce, &c. If She does not continue a 3 Mod. 157. 
Widow, but marries Before or Depending the Appeal; The Appeal 
is loſt, If ſhe marries after Judgment, ſhe cannot have Execution; 
for the Loſs of a Huſband is the Cauſe of the Appeal. A Huſband 
cannot have an Appeal of the Death of his Wife, but the Heir only. 

The Heir muſt be Heir Male, tho' He Derives by a Female, For * Inſt. 25. 
no Female, except a Wife, can maintain an Appeal. And He muſt ® fog . b. 
be Heir according to the Courſe of the Common Law, and Heir at Hi. f. C. 181, 
the Time of the Killing of his Anceſtor. If the Appeal is Againſt 182, 183. 
the Heir as Guilty of the Killing, The next Heir Male ſhall Have 
the Appeal. [z.] If the Wife kills the Husband, The Heir ſhall 
Have the Appeal. But if the Perſon Kill'd by a Stranger hath a 
Wife ſurviving, the Heir ſhall not have it, tho” She dies within the 
Year. And if the Heir dies after the Death of the Anceſtor, Ano- 
ther Heir ſhall not have the Appeal. No one can bring an Appeal of 
Death of a Perſon attainted of Treaſon or Felony, except his Wife; 
becauſe ſuch a one has no Heir. Therefore if the Perſon kill'd had 
Two Sons at the Time of his Death, and the Elder is attainted of 
Treaſon or Felony, neither of the Sons'can have an Appeal. 

An Appeal may be brought either By Original Mrit out of the « 2 tog. 184, 
Chancery, or by Bill. By Bill, in the King's Bench, Before Juſtices 7 
of Gaol- Delivery, if the 4 is in Priſon before Them, before || 4— A 
Commiſſioners of Oyer and Terminer, before Juſtices of Nif Prius, H. P. C. 179, 
and before the Juſtices of the King's Bench, or Before the Sheriff 180. 
and Coroger in the County-Court. But the Sheriff and Coroner 
can only take and Enter the Appeal and Count, and proceed no fur- 
ther; It muſt be Removed by Certiorari into the King's Bench, 

[See 3 H. 7. chap. 1.) An Appeal may alſo be brought before the 
Conſtable and Marſhal, of a Felony done out of the Realm.“ There « , tag. 5, 31, 
can be no Appeal of Treaſon in Parliament, for it is ouſted by the 132 


I A. 4- chap. 14. | | | H. P. C. 180. 


| Fa, Magna Charta, 0 or 79 H. 4. chap. 34. No Man ſhall be taken or 
mpriſon'd, upon the Appeal of a Woman, for the Death of any ofber 
— her Husband. 

By Weſt. 1. or the 3 Ed. 1. chap. 14. The Acceſſory i in an Appeal 
ſhall not be Outlaw'd, | before 4 Principal is Attainted. ¶ See 
2 Inft. 182.] 

Hy the Statute of Glouceſter, or the 6 Ed. 1. chap. g. If the Ap- 
pellor Declares the Deed, the Year, the Day, the Hour, the Time' 
of the King, and the Town where the Fact was done, and with what 
Weapon, the Appeal ſhall fland, ſo that he ſue within a Year and a 
Day after the Fal. [See the 1 H. 5. ons. 5. and 2 Inf, 66 5, 2 


— 
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* 2 Inſt. 318. 


1 = ia bis, Statute. 
The Dee Whether It was By Wound, 51 * Wound. 
If By a. Wound, Four Things are neceſſary to be ſet forth in the 


. 1. In what Part of, the Body the Mound was given. 2. Of 
a 


t Length and. Depth, ſo that it way appear to: the Caurt, that 
the Wound was Mortal. But if a 2 Arm is Cut off, there the 
Leng th and Depth cannot be ſhew'd. 3. That the Part arty woutided 


| Dig of of, „ Ne 4. It. muſt n he died of that 


d 2 Inſt. 318. 


3 Inſt. 53. 


4 Rep. 41, 42. 


2 Inſt, 318. 


2 Inſt. 319. 
3 Toft. 135. 
H. P. C. 255. 


— 


f 1Inft.130. b. 
246. a. 25 5. a. 
2 Inſt. 320. 
3 Inſt. 53. 

4 Inſt. 185. 


5 Rep. 1. 


ound within a Yeat and a Day, after the Giving of the Wound. 
If without Wound, It is either By Weapon or without. By M eapon, 
as by Blow, Bruiſing, Sc. Without Weapon, as by Poiſoning, Drown- 
ing, Burning, e is Oe. In both theſe Caſes og Circuru- 
ſtances myſt be;i5t forth ei 
Near, i. e. The Year af. the Reign of the King, #1 2; 10} 
e Day, —— The: Natural Day, containing —— Hours. 
Aud therefore If the Fact was done in the Night, you muſt ſay, 
In nocſe ejuſdem dies; The Killing muſt be Alledzed, to be the 
Das! that One“ Died, not the Day of the Wound or Blow. 
he Hour, . In the Count upon the Appeal one may ſay A. 
bout Ten nd the Clogk, .&c... Hut you muſt not ſay about the Duy, 
Wl or that the Wound or Blow was about any Part of the Body. 
is Difficult to alledge the True Hour, and not ſo of the Day, 
Year, or the Part of the Body. And Vet the Plaintiff in the Appeal, 
is not bound to Prove the Preciſe Hour, or the Day, alledged. In 
ndiłiments the Hour needs not to be alledged. Baturem the Hours 
Jen and Eleven is ppingeighe for there is no Time between 
the ours. 


Time of | the King. This is added, notwithſtanding Men- 


tion Was made of the Year before, wherein the Blow, Cc. was Gi- 


ven; For here the Year wherein Death enſued, is to be ſhewn, 
That It may appear, That he died of the Blow, Gc. within che 
Year and Day. 

The Ton, If the Murder or Howicde was in a Town. Others 
wiſe If out of a Town, the Place, if known out of any Town, muſt 
be alledg d as known in ſuch a County. If the Fact was done i in a 
City, The Pariſh muſt be alledged. But in the Country, If a Pa- 
riſn contains ſevetal Towns, Alledge it in a Town. [See the 2 & 3 
Ed. 6. chap. 24. Of Trial By the Country, pol.! 

With what Weapon One certain Weapon muſt be l 
in the Count, yet if it be proved in Evidence, that the Wound was 
given with any other Weapon, The Offender ſhall be found Guilty 
But upon ſuch a Count, or in an Indictment, It cannot be given in 
Evidence that the Party was Poiſon'd or Drown d, Sc. where no 
Weapon at all was uſed; It being Murder or Homicide of another 
Kind. [See Of Evidence to the Petty Jury, infra.) | 

Though this Statute requireth, that the Weapon be mentioned, 1 
muſt be underſtood, where. One is kilbd with: a Weapon. | 

So that he ſues within a Year and a Day The Nar muft be 
Computed according to the Calendar, and not according to twenty- 
eight Days to the Menth; The Day is to be intended of the Natural 
Day, and the whole Day is to be taken in. By Common Law the 
Appeal Was bronght,ithio.a. * e Re * 

5 +0 . 11 . 3 3.64 $443 1 T8 
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Gaar 1 Pol = W 

erdbeer Heir of che Deadis Within" Ape! he muſt bribg his 

WR of Deitl within a Year and“a Day, acc ording to this a 
Aﬀter the” Fatt i. e, dane elfen Co inked! By Homi- * 1477 


elde, 0 r By che Death, not after che Straße, or oc. nſt. 53. 
Jen 1015. S106! U bs JAG NOD 900 V Bi Vai JON 4 CIQHLALKIS 1 3111 (17:3: 4 Rep. 41,44 
0 525 the 4H. cba. ., nale vie be nel, ak 63. 
NES 7241. 115 1 FA - #$ We, f enen 


| wo" ugh the Principal or Acceſſory is Acquiit with the Nar and 
Day, Thy forall” ze ' Rematiabd to Pin ſen, or Lei to. Bail, until the 
Mar and Day is out. And bel ber bey e 'or Ac witted, 


yer "the Nie or nert Heir F the Slain may within Phe tar and 
Day (7 (the Benefit bf the 93 77 being not b al), Prue 700 Jecute their 
#pptal again s Them, any fs Artail er or'4 \cquittal e. 


1. If there is ib 6TH af d peal Wendt "topether, the » than. £0: 
Judges ought to proceed fliſt ups Wh peal, if the > Pio Fi Key. 107, 
fires it, an Pr cates without" pf 515 Ahdietment may k pre- 

fert'd to the Ap! ppeal, if the Court All find, that't ere is like to 

be Faint Profitition of the Appeal, in order to acquit the Party. 

For the Acquittal upon a Faint Proſecution will Conclude the King. 

If the Murdeter is'Acquitted'n ow the ene or. Found 5 
and Pardon' 4 by the King, Yet ile or II leir in "have ; an A 

But if the Party 8 found 00 U. of Manflau np: Hig and. bath 4 Rep. 40; 

the "Penefir of his Clergy, No A. ppeal lieth, It f Is 15 to be Untea- 45, 46- 
fondble, That the Appeal Would interpoſe reſehtly after the Con- Hf c 
viction, to prevent the Judgment and Fpedtioh in Manſlaughter, Kely. _ * 
For if that ſhould be admitted, then an Appeal might x -prevent Judg- 107, 108. 
ment and Execution upon a Convictiop of Murder, as well as Man- 
flaughter. It is fail,” that à Verdict finding 'one | holly of Homicide 
Se Defendenito on an Indiettent of Mafder, Buy be pleaded to a 

— of the fame Death, as it Was at Common Ly. For tha 

the 3 H. 7. chap. 1. mentions only Perſons 4 oqui itted or Attainted, 

as Subje&t To Proſecution upon an Appeal, [See Of Pleas in Bar, 
* Ab an ral is d be arrai gned by the Cbunſel it in de but e en- « 1Inft.262. b. 
ted in Latin. The Count ep be, That the Ap pellagt appears. in 263. a. 
proprid Perſond ; but the Appeal may be Weed i by Attorney and 

Counſel ; and Defended by Attorney and 5 [See the 3 2 75 


C Geo. 2. chap. 26. 6 Gee. 2. 
1 Be sanding c Mute in an A Ppeal 455 Mute hath. he dane Kely. 37. 
Judg ment as on an Indictment. 

f Pei ence Given for or againſt the Dekdlat in an Indictment, e x Sid. 325. 
is no Evidence in an Appeal. EL 

If One is NO: He ſhall have His Darhag ges d 5 IE AP the Ap- 
pellant. ¶ See 9 ih 5 3 Ed. 1. chap. 12. 480 the Erpel 
thereof, 2 Inſt 

The Jury” e Fn the Par Guilty f Mandlauj inter, or % 
Not Guilty Generally. If in' ab Appeal of Mute er the De endan is 
Found Guiſty of che Marder, J Wat is That he ſhall be Hang- 
ed; and the King cannot pa 117255 i But if he is Acquitted upon, 
the A peal, He w by 11d ned upon an In jtment at the King's 
Suit. [N. H * Of Pardon wg Judgment, infra; ; 
255 Da. ors . Apprul, 488, &c. e Us 


Oc a 
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Of Informa- 
tions. 
Finch 340, 
341. 

Show. 109, 
110. 


VI. There may be an Information for the King againſt a Crimi- 
nal, as well as an Indictment, whereby a Pecuniary Mulct, or other 
Penalty, may be inflicted. It does not lie for a. Capital Crime, or 
for Miſpriſion of Treaſon. [2y. and See the 5 G0. 1. cbap. 4. Con- 
cerning Bankrupts; for they may be convicted upon Indictment or 


formation, and ſuffer as Felons without Clergy, And in many 


b Terms of 
the Law, v. 
Information. 


Caſes of Felony created by late Acts of Parliament, the Conviction 
eee oth wh ea NG 
An Information for the King is the ſame with the Heclaration of 
a Common Perſon. It differs from an Indictment, in as much as J. hat 


is to be found by the Oath of Twelve Men at leaſt, and this is only 


the Allegation of the Officer, &c.. It is not always exhibited. Di- 
rectly by the King, or his Attorney General, or the Clerk of the 
Croum-Office (who is a Coroner, and an Attorney for the King, 
Fc.) but ſometimes by a Common Perſon, who informeth as well 


for the King as for Himſelf, upon ſome Penal Statute, This is Dif- 


all give the Defendant His Coſt. 


645. 


ferent from an Adlion on a+ Penal Statute, .. Therefore Remember, 
that Informations, are of Two Kinds (viz.) At the Suit of the King 
only, and partly at the Suit of; the King and partly at the Suit of 
the Party, which is called an Information Qui tam. | 
Information may be alſo for Offenſes and Miſdemeanors at Com- 
mon Law; where the Offender is liable to pay a Fine to the King, 
as for Batteries, Cheating, Reſcous, Seditious Words, Conſpiracies, 


Libelling, Riots, Extortion, Nuſances, Contempts, Go. 


When the Clerk of the Crown exhibits an Information, It is Ge- 
nerally by Order of Court. But when the Attorney General does 
it, It is Ex Qficis. imbs of blaarft4 | 


= 
: 


By the 18 Eliz. chap. 5. Every Informer upon 4 Penal Statute 


ſhall exhibit His Suit in proper, Perſon, and, Purſue the ſame by 


Himſelf, or His, Attorney, By Way of Information or Original Ac- 
tion, and not otherwiſe, and ſhall: have no Deputy. | 

PA Note of the Time of Exhibiting the Information ſhall be Taken, 
and from thenceforth It ſhall be accounted a Record; before which 
Time no Proceſs ſhall iſſue out upon it. And upon every ſuch Pro- 


ceſs the Informer's Name ſhall. be Indorſed, and alſo the Statute upon 
obich the Information is Grounded. 1 | 


No Informer ſhall Compound with the Defendant before Anſaver, 
nor after Anſwer, but by Conſent of the Court, on Pain of the Pillory 
and .10 l. & c. If He, Diſcontinues, or is Nonſuit, &c. the Court 


This Ac ſhall not Reſtrain Officers, who have lawfully uſed to ex- 
hibit Informations, nor Informations upon the Statutes of Maintenance, 
&c. as. to the Parties Grieved, nor Perſons to whom Any Forfeiture 
J.. TT TS TEST” | 


© 1 Cro. 434 No Suit by Bill or Plaint by a Party Grieved, ſuing upon a 


Clauſe relating to Himſelf only, is within this Statute. " DEN 
| [See the 21 Fac. 1. ch. 3. and the Expoſition thereof 3 Inſt. 186, 
187, being a Statute againſt thoſe that Obtain Power to Diſpenſe 
with Penal Laws, and the Forfeitures thereof.] 

| [See the 29 Elia. chap. 5. in Fine, where One may Appear to an 
Information upon a Penal Law by Attorney, without Bail. And the 


\ 


Crap. 5. Laws of England 661 


31 Elis. chap. 10, How far the 29 Eliz. does extend. And ante. 
Alſo the 31 Eliz. chap. 5. 21 Faci 1, chap. 4. where the Offenſe 
ſhall be laid in the proper County, and again the 31 Eliz. chap. 5. 
where the Information ſhall be brought in Due Time, ante, chap. 4. 
See. the 21 Fac. 1. chap. 28. For the Repeal of many Obſolete Sta- 
tutes whereby Informers did vex the People; 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench ſhall not, without Expreſs Order in open Court, 
file Any Informations for T; reſpaſs, Battery, or Other Miſdemeanors, 
[and] before He Hath taken a Recognizance of 20 l. Penalty of the 
Informer to proſecute with Effect; and to Abide ſuch Order as the 
Court ſhall direct, and Pay Coſts to the Defendant upen Failure of 
Proſecution, unleſs the ule e ſhall' at the Trial in Open Court Cer- 
tify upon Record, That there was Reaſonable Cauſe for ſuch Infor- 
mation. This Recogni zance the Clerk of the Crown, or a Fuſtice of 
Peace of the Place, may Take ; and the Clerk of the Crown ſhall en- 
fer the ſame upon Record, and File a Memorandum in His Ofjce, 
for All Perſons to Reſort to without Fre. 

This Act ſball not Extend to any other Informations, than Thoſe 
in the Name of His Majeſty's Coroner and Attorney, "OP called 
the Maſter of the Crown-Office. 


80 that the Informations by the Attorney General remain, as they 
were at Common Law. 

If the Information is tried at the Bar, The Defendant ſhall not 
have Coſts by this Statute ; for the Judges here cannot make a Certifi- 
cate to Themſelves, That there was Reaſonable Cauſe for Informa- 
tion. 

See the 9 Ann. chap. 20. To make the Proceedings upon Informa- 
tions in the Nature of a Qzo Warranto more ſpeedy ol effectual. 

I think Informations are never Quaſh'd for Inſufficiency, as Indict- 
ments may. [See the g Ann. chap. 20. F. 16.] A prior Suit De- 
pending may be pleaded to an Information on a penal Statute : So 
may a Pardon, a Releaſe, a Recovery in a former Suit. [See the 
4 H. 7. chap. 20.] The General Iflue may be, Not Guilty, Nil De- 
bet, S. [See the 21 Fac. 1. chap. 4. and ſee Of Action- upon Sta- 
tutes, and where Actions mult be laid, &c. chap. 4. __ 


I proceed to the Arraignment of the Priſoner upon Indifments 
and Appeals, whether Principal or Acceſſory. 


VII. An * Arraignment (from Arraigner, To ſet in Order) of a Of the Ar- 
Priſoner, is to take Care, That the Priſoner does appear, to be tried, 8 
and to Hold up His Hand at the Bar, for the Certainty of the Per-? e N 
ſon, and to plead a ſufficient Plea to the Indictment. The Priſoner 255 a. 
is to Hold up His Hand only in Treaſon and Felony ; but this is only r 
a Ceremony; - If He owns that He is the Perſon, it is ſufficient with- 
out it; and then upon His Arraignment His“ Fetters are to be when > s Inf. 315, 
off; [After he has put himſelf upon the Country. See 3 Inſt. 35. 3 Toa 
and the Book there cited 8 E. 2. cor. 432. Layer's Trial 4.] and He pp : 4H 
is to be treated with all the Tenderneſs imaginable. No Man is ſaid Kch. 10. 

: to- be 9 but at the Suit of the King, upon an Indictment 


SYS - found 


- 
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found againſt Him, or other Record, wherewith He is to be charg'd. 
We may Arraign an Aſſiſe or Appeal, But the Tenant or Appellee 
is not arrainged; becauſe Theſe are at the Suits of the Subject. 
The Arraignment of a Criminal muſt be in Engliſh. [See the 
30 Ed. 3. ch. 15, 4 Geo. 2. ch. 26.] Appeals are ſaid not to be 
within this Statute ; for they are to be arraigned in French, and the 
Plea of the Defendant is to be read in French. [Qy@re The Reaſon 
of this Difference.] | | 
@ Inſt. 139. If the Principal is Acquitted, or Convict of Manſlaughter, or 
H P. C. 221. Se Defendendo, or Before Attainder hath his Clergy, or is pardon'd, 
a or dies; the Acceſſory ſhall not be Arraign'd. [But ſee the 1 Ann. 
ch. 9. 5 Ann. ch, 31. which are taken Notice of Book 3. chap. 2. 
Concerning Principal and Acceſſary ; where more Relating to the 
Arraignment of Principal and Acceſſory is mention'd. By theſe Sta- 
tutes the antient Law concerning Arraignment of Principal and Ac- 
ceſſory is very much alter'd, [See Dalt. chap. 185. p. 515, 516, 
517. ; or the Solemnity of the Arraignment and Trial of a Pri- 
ſoner. | n 


Of the Beha- VIII. The Priſoner either ſtands Mute, or Confeſſes the Fact, or 
or bao Pleads upon His Arraigument. | 
on his Ar- ; 

7 1. If one arraigned of Petit Treaſon or Felony ſtands * Mute, or 
E 1 5 Anſwers nothing at all; It ſhall be Enquired, whether he ſtands Mute 
2 Inſt. 177, on Purpoſe, or whether he is Dumb. If he Stands Mute out of Stub- 
= 3 borneſs, or if he hath Cut out his Tongue, or he does not plead * 
226. Directly to the Fact, or does not put himſelf upon a Trial by the 
Kely. 36, 37, Country, if a Commoner, or if a Peer by God and his Peers, after 
5 3 he has pleaded Not Guilty, He ſhall be put to the Penance. The 
H. P. C. 226. Penance in Caſes of Petit Treaſon and Felony is the Pain Fort et 
«Kely. 27,28. Dure, with Forfeiture of Goods. But before the Judgment paſſes, 
the Court orders His Thumbs to be tied together with Whip-cord, 
and to be drawn together by the whole Strength of two Men, to 
give the Criminal a Taſte of the Pain to be Endured, if He will not 
then Comply. This is the Practice at Newgate Seſſions, if he Con- 
e 2 Inſt. 178, tinues Stubborn. The © Judgment of Pain Fort et Dure is by the 
TY Common Law, that the Man or Woman ſhall be Remanded to Priſon, 
and laid there in ſome Low and Dark Room, where They are to 
lie Naked on the Ground, with Hands and Legs Extended ; and 
there ſhall be laid upon their Bodies as much Weight as They can 
f : Inſt. 391.2. bear, and more, till they are Dead. This Puniſhment ſome have 
Endured, becauſe it Works no Attainder, or Forfeiture of Lands, or 
r 2 Inſt. 177, Corruption of Blood, * In an Appeal of Felony, if the Priſoner ſtands 
Key 179- Mute, He ſhall have Judgment to be preſſed, as upon an Indictment. 
Cons. And this is by the Common Law. But upon Standing Mute obſti- 
H. P. C. 226. nately in Caſe of High Treaſon, The Criminal ſhall Have ſuch Judg- 
ment, as if he had been Convicted by Confeſſion or Verdict. [See 

Weſt. 1. ch. 12. and the Expoſition thereof, 2 Inf. 177, &c.] 
> 1Inſt.391.2. n This Statute does not extend to High Treaſon, the Higheſt Of- 
2 Inſt. 177. fenſe; nor to Petit Larceny, the Loweſt of all Felonies, For ſuch 
3 Inſt. 217- Offenders ſhall have like Judgments, as if they had confeſſed their 
Crimes, The 


— 


— 6 


Adem eſt nihil dicere, et inſufficienter dicere, 2 Inſt, 178. 
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The 28 H. 8. chap. 15. allows the Pain Fort et Dur in Caſe of 
Piracy, where a Pirate ſtands Mute. 1 * 3 Inſt. 114. 


By the 33 H. 8. chap. 12. (entitled, The Bill for the Houthold ) 
Traitors, Felons, &c. ftanding Mute upon their Arraignment within 
the King's Palace, ſhall be deemed Guilty of the Offenſe, of which 
They are Indicted. | 

[See the F & 4 W:& M. chap. 9. 1 Ann. chap. 9. In what Caſes 
a Priſoner ſtanding Mute loſeth Clergy, which he had at Common 

Law, and conſequently ſhall in thoſe Caſes undergo the Puniſhment 

of Pain Fort et Dure.) * Quare, What ſhall be done with the Pri- » 2 Inft. 158: 

ſoner, if he peremptorily Challenges above Twenty Jurors, whether * * 

the Challenge ſhall be over-ruled, or the Priſoner Hang'd, or Preſ- H 1 
ſed to Death? [See Of Challenge, poſt.] 259. 

| [In ſome late Statutes, It is enacted, that the Priſoner, for the 

Offenſes within thoſe Acts, ſhall ſuffer the ſame Puniſhment upon 

ſtanding Mute, as if he had been convicted.) 

2. If the Priſoner confeſſes the Fact, the Court has Nothing more 
to do than to Proceed to + Judgment againſt him, The Confeſſion 
may be receiv'd, and © yet the Plea of Not Guilty may be with- Kely. 11. 
drawn, though Recorded, But there is a Confeſſion indirectly made 

or Implied, as well as Directly or Expreſs. An Indire& or Implied 

Confeſſion is, where the Defendant, in a Caſe not Capital, doth not 

Directly own himſelf Guilty, but will own his Guilt, and ſubmit 

to a ſmall Fine, rather than contend. In which Caſe, if the Court 

thinks fit, They may in Diſcretion accept of ſuch Submiſſion to the 

King's Mercy, By which © Indirect Confeſſion the Defendant ſhall * Lamb. _ 
not be barr'd, to plead Not Guilty to an Action for the fame Fact, 1 
as He will be where he directly and expreſly Confeſſes the Indict- Pais, ny. 25. 
ment. [See Of Judgment, infra.] pu peed way 

4. If the Priſoner © Pleads upon his Arraignment, He either oy wha 

Pleads Sanctuary, the Benefit of the Clergy, Demurs to the Indict- H. P. C. 228, 

ment, Pleads in Abatement or in Bar, or He Pleads the General 743: 

Tjjue. 

The Plea of Sanctuary with Abjuration is taken away by the 

21 fac. 1. chap, 28. as before obſerved. [See the Expoſition of 

Magna Charta, chap. 29. ſupra, the 32 H. 8. ch. 12. and Staund- 

ford's P. Cr. Book 2. chap. 40.] | 
2. Or He Pleads the Benefit of the Clergy. But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy, till he has o- 
therwiſe Pleaded. [See Of the Benefit of the Clergy, Book 3. 
_ chap. 2. where the Particular Offenſes are ſet down, in which the 
Benefit of the Clergy is allowed, and where ouſted by Act of Par- 
liament. ] | 
3. A f Demurrer is, when the Criminal joins Iſſue upon a Point ts. P. C. 150, 
of Law in an Indictment, allowing the Fact to be True, as laid in 2ſt. 178. 
the Indictment or Appeal. If the Indictment, or Appeal, proves to enn 
be Good in Law, in the Opinion of the judges, They proceed to 
Judgment and Execution, as if the Party had been Convicted by 
Confeſſion or Verdict. For he ſhall not be put under the Pain Fort 
ef 


+ Confeſſus in judicio pro judicato habetur, 11 Rep. 30, 4 Inſt, 66, 
Cum confitente mitius ęſt agendum, Ibid, 
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et Dure, though by his Demurrer he refuſes to put himſelf upon 
the Enqueſt according to the Letter; yet he is out of the Reaſon of 
the Law, becauſe a Demurrer is allow'd to be tried by the Judges, 
and not by the Enqueſt, [See again Ve. 1. chap. 12.) 
4. In Abatement, as that there is a Miſnomer in His Chriſtian or 
Surname. If the Priſoner pleads Miſnomer of his Surname to an 
0 Appeal, It goes in Abatement. But in Caſe of an Indictment, He 
ſhall be put to anſwer the Treaſon or Felony. Miſnomer in the 
Chriſtian Name goes in Abatement to an Indictment, but then the 
Priſoner muſt give his True Name, and by That Name he may be 
forthwith Indicted. 
5. Or He Pleads in Bar; as Aulerfoits Acquit, Auterfoits Convict 
before Judgment, Auterfoits Aitaint, or a Pardon. | 8 | 
8. P. C. ioß. 1. Auterfoits Acquit, i. e. That he was heretofore Acquitted of 
K. F.C. 2 the ſame Treaſon or Felony. For One ſhall not be brought into 
249. Danger of his Life for the ſame Offence, more than Once. In an 
> 3 Inſt. 213, Appeal of Death, Auterfoits Acquit upon an Indictment of the ſame 
* 44,45. Death, is no Bar. [See 3 H. 7. chap. 1.] But Auterfoits Acquit in 
an Appeal, is a Good Bar to an Indictment, unleſs the Appeal was 
Erroneous in Subſtance, or by a Wrong Perſon. It is no Good Plea 
upon a Void Indictment, when Indicted again; nor if One is Heretofore 
eKely.25,26. Acquit as © Principal, can it be a Bar to an Inditment againſt him 
a. es 244: as Acceſſory After the Fact. If it is found in an Indictment or Ap- 
ak. 3 peal of Death, That One kill'd another in his own Defenſe, He is 
3 Inſt. 213, Acquitted of the Felony for Ever. One Acquitted of Burglary 
* Kaly zo. and Stealing the Goods of One Man, may be Indicted for Felony, 
iſh for Stealing the Goods of another out of the fame Houſe, 
2. Auterfoits Convi before Judgment, i. e. That He was Here- 
z Inft. 214. tofore Convicted. f Auterfoits Convict by Confeſſion or Verdict of 
1 4% Manſlaughter in an Indictment, is a Bar in an Appeal of Murder, 
HFC. 247. if the Perſon ſo Convicted is admitted to his Clergy, or at leaſt hath 
Kely. 90, 93, pray d it, tho' not call'd to Judgment. [See the 3 H. 7. chap. 1.] 
obey A A Conviction of Manſlaughter in an Appeal of Death may be pleaded 
in Bar of a ſubſequent Indictment for the ſame Death. | | 
A Conviction on an Indictment of Felony may be pleaded to an 
Indictment for the ſame Felony. But Auterfoits Convict upon an 
Indictment in this and the like Caſes, is ſaid to be no Plea In Bar, 
where One is not call'd to Judgment; as Conviction of Manſlaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death, 
without being call'd to Judgment, if the Party Prays his Clergy. 
The Difference is wholly owing to the 3 H. 7. chap. 1. which leaves 
the Benefit of the Clergy as it was at Common Law, [See the 
| | 8 Eliz. chap. 4. 18 Eliz. chap. 7. and of the Benefit of the Clergy, 
Book 3. chap. 2.] 
3. Auterfoits Attaint, i. e. Heretofore Attainted for the Same 
__ Offenſe, or for another Offenſe. 
18. P. C. 1 For the ſame Offenſe; * This is a good Plea in Bar to free One 
3 Inſt. 212, from Anſwering again, tho' the Record is Erroneous, If one is At- 
6 Rep. 13. tainted by Outlawry in Treaſon or Felony, He ſhall not anſwer to 
a New Indictment, or Appeal, for the Treaſon or Felony for which 
, he is Outlaw'd; if the Outlawry in Treaſon or Felony is not Void. 
For if one is already attainted, to what Purpoſe ſhall He be attainted 
a Second Time 1285 ; N 
But 
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But in an Appeal of Death at the Suit of the Party, Auterforts * 3 Inft. 215. 
Attaint upon Indictment of the ſame Death is no Plea : But in Caſe * tapes 
of Indictment at the Suit of the King, Auterfoits Attaint is a Good 125 
Plea. Heretofore Attainted of Murder is a Good Plea to an Indict- 
ment, &c, of Petit Treaſon of the ſame Death. So if One is At- 
tainted of Manſlaughter, It is a Good Bar to an Indictment of Mur- 
der, and e Converſo, of the ſame Death, _ 9 

For Another Offenſe. If one is Attainted of Treaſon, he cannot * ; Inft. 213. 
be afterwards Attainted of a Former Treaſon. Auterfoits Attaint of 
One Felony is a Bar to an Arraignment of another, Felony ; [N.] 
© One Indicted of a Robbery by one of the Perſons Robbed; and at- H. P. C. 248. 
tainted thereon, may again be Indicted by another Perſon robbed at 
the ſame Time; becauſe by the 21 H. 8. chap.. 11. The Party ſhall 
have Reſtitution of his Money or Goods. If One is attainted of 
Petty Larceny, He may be afterwards Attainted of Felony, for 43 rag. 213. 
which he may Have Judgment of Death ; becauſe it is a Higher Of- 
fenſe, and It is to have another Judgment. If one is adjudged to 
the Penance Pain Fort et Dure, Yet he may be impeached for any 
former Felony, becauſe the Judgment of Penance was not given 
for the Felony but for Contumacy. * Beſides, the Penance is no «1 Inſt. 391. a. 
Attainder. | | . bath 

What I have ſaid of the Plea of Auterfoits attaint, you muſt ſup- 
poſe it not to be Reverſed for Error; or that the Attainder at the “S. P. C. 106. 
Suit of the King cannot s be pleaded with reſpect to a Proſecution ! " 4 
upon an Appeal {though in all other Caſes the Plea is of the ſame H. P. C. 247. 
Force as it was at Common Law) or that One attainted of Felony 8. P. C. 197. 
is not afterwards Indicted of High Treaſon Before or After his At- : = : 3 
tainder; or that it muſt not be underſtood with a Relation to ſeveral Cont. 
Indictments of Larceny, ſince the 21 H. 8. chap. 11. which entitles 11 * 823, 
every Proſecutor to a Reſtitution of His Goods, if the Offender is 
found Guilty, as before Hinted; or that an Indictment for a Treſpaſs 
is a Bar to an Indictment of Larceny for the ſame taking, Sc. For 
a Bar in an Action of an Inferior Nature will not Bar another, that 
is of an Higher Nature. In all theſe Caſes Auterfoits attaint is of 


no Force. 


4. One may Plead a Pardon in Bar. A Pardon ( Pardonatio) is 755 44 | 


a Work of Mercy, whereby the King either Before Conviction or 316, on” 


Attainder, or Afterwards, Forgiveth any Crime, Offenſe, Puniſh- H. P. C. 250. 
ment, Execution, &c. Pardons of Treaſon, Felony, &c. come from _— FEW 
the King, [See the 27 H. 8. chap. 24.] Who By the Common Law * 
had Power to Pardon all Offenſes; but this Power is Reſtrained by 
Statutes, [See infra.] 

A Pardon is either of Courſe or of Grace. 
Of Courſe and Right, as for a Perſon Convict of Homicide Se De- 
fendendo, or By Chance-medley, upon an Indictment or Appeal of 
Murder. [See 6 Ed. 1. chap. 9. 
Of Grace, where ſome Things are Required for Their Allow- 

ance by the Common Law; and by Statute. By Common Law; as 
when They are Conditional, and not Abſolute, as Upon Condition 


of Tranſportation, c. By Statute, For, 


By the 27 Ed. 3. chap. 2. In a Pardon of Felony upon Siggeſtion, 
The Suggeſtion, and the Name of him that makes it, muſt be compriſed. 
| | * By 
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D's By the 13 Rich. 2. Stat, 2. chap. 1. In a Pardon of Murder, Rape 
or Treaſon, The Offenſe Committed muſt be ſpecified in rb Pardon, 
Otherwiſe it ſhall not be allow'd. [See 16 oy 1. . G. al! 


I Inſt. 301. a. A General Pardon of all Murders, Robberies, Sc. to one In- | 
3 bo 235» dicted and Convicted of Murder, Robbery, Sc. is not Good, with- 
1 Sid. 366, out Recital of the Indictment ahd Conviction. For it ſhall be in- 
430. tended, that the King knew not of that Conviction: But if the Par- 
G NK : by ty is neither Indicted or Attainted, a Pardon of all Felonies in Ge- 

neral (except as in the Statute of Rich. 2, abovementioned is except- 

ed) is Good. 


By the 5 & 6 W. & M. chap. 1 13. The Statute of the 10 Ed. 4. 
chap. 2. For Finding Sureties for the Good Abearing, upon a Pardon 
of Felony, is Repeal d. 

Provided, That if any Charter of Pardon is Pleaded for any Fe- 
lony, the Fuſtices before whom ſuch Pardon ſhall be pleaded, may At 
their Diſcretion commit ſuch Perſon, till he enters into Recogni- 
aance, with Two ſufficient Sureties, for his Good Behaviour, for 
any. Time not exceeding ſeven Years. 


Feme Coverts ond Ps, feall find Two ſufficient Sureties only, 


See the 4 Geo. 1. chap. 11. where the King may Pardon or Diſpenſe 
with Tranſportation, and allow of the Return of an Offender, 
o z Toft. 233, Pardons of Grace are either * General or Particular, 1. General, 
754. © co, either by A of Parliament or By Charter of the King. A General 
253. 5” Pardon by A# of Parliament muſt be taken Notice of by the Court, 
5 Rep. 49. If it is abſolute, tho' the Party waives it, or does not Plead it. But 
6 Rep. 79. If it Hath Exceptions of Offenſes or Perſons, The Court cannot take 
Notice of it ; neither can the Party have Benefit thereof, unleſs He 
Pleads That he is none of the Perſons Excepted. But commonly 
Advantage is given to the Offender by the Act itſelf without Plead- 
£ 3 Inſt. 233. ing. The Charter of the King muſt be always © Pleaded under the 
Great Seal; tho' the Party may waive it, if he pleaſes. But Gene- 
ral Pardons are moſt commonly made by Act of Parliament; and of 
late Years have very rarely come from the Crown. [A general Par- 
don in Parliament always comes-from the Crown.] It ſhall always 
be taken moſt beneficially for the Subject, and moſt ftrong againſt 
the King. A Pardon of all Miſprifions, Treſpaſſes, Offenſes and 
4 2 Inſt. 200. Contempts, will pardon any Crime which is not Capital.“ Parti- 
3 Inſt. 233, cular, as at the Coronation, or at any other Time, of any Offenſe, 
— as alſo of any Exemplary Puniſhment. It needs not any Writ of Al- 
lowance (viz.) That he has found Sureties, [See 5 & 6 W. & M. 
ſupra.] But it muſt be ſhewed: under Seal. 
* 4 Rep. 43. The Acceptance of a Pardon is an Argument of Guilt ; and He 
4 Inſt. 235, that Pleads it, confeſſeth the Fact, 


229. og Gloves are Due to the Judges on Allowance of a Pardon. If a 
ts: Peer hath a Pardon, He muſt plead it before the Judges, where he 
Rely. 25 | 
is Indicted. 
« Rep. 110. If One obtaineth a Pardon before Convidtion, He ſhall Forfeit 
nothing. 


[See a Form of a General or Particular Pardon, 3 Inft. 34, 235. 
And ſee 3 Geo. 1. chap. 19. 7 Geo, 1. chap, 29.] 


2 Let 
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Let us now ſee where the King Cannot Pardon. 
The King Cannot Pardon an Offenſe that is Malum in ſo, * before 
It is Committed, 


4 Finch 234, 


235. 
4 Rep. 35. 


The King * Cannot Pardon the Defendant in an Appeal of Death, Day: 75. 


whether Attainted by Outlawry or Judgment ; for the Appeal is at 


the Suit of the Party. But if in Appeal of Murder The Defendant © "By 50. 


is Found Guilty of Manſlaugher, The King may Pardon the Burn- 
ing of the Hand; for That is Collateral, and by the Statute of the 
4 H. 7. chap. 1 

A Pardon of al © Felonies extends only to Petit Treaſon and 
Common Felonies, and not to High Treaſon; 

No Pardon of Felony ſhall be extended beyond the expreſs 
Words. Therefore a Pardon of all Felonies is no Bar to Execution, 
if a Felon is attainted. And a Pardon of all Attainders, or of Exe- 
cutions, does not Pardon the Felony. 

If one is outlaw'd, and the King pardons him the Outlawry, and 
all His Goods; it is vald for the Goods, for He muſt have a Grant 
of Them. 

A Pardon of all Felonies does not extend to Piracy. 

A Charter of Pardon after Attainder in Treaſon or Felony, does 
not Reſtore the Blood. That muſt be by Parliament, [See of Re- 

ſtitution, infra.] 

. The King cannot Pardon a common Niſance, nor a Recogni- * 
Zance to keep the Peace, before the Peace is Broken; nor an In- 
former's Part upon any Penal Statute, after the Action 1s brought by 
Him; nor Damages Recovered; nor where any Legal Intereſt is 
veſted i in the Subject. 

When Sentence is Given in a Cauſe Pro Reformatione morum, or 
pro Salute Anime, in the Eccleſiaſtical Court, and Coſts Tax' d for 
the Plaintiff, tho' the King may Pardon the Offenſe (whether the 
Proceedings are Ex Offcio, or betwixt Party and Party, as for De- 
famation, &c.) He cannot Pardon as to the Cos; becauſe a Par- 


ticular Intereſt is veſted in the Plaintiff, by Taxing the Coſts; which 3* 


he hath a Right to, tho' the Day of Payment of Them is aſſign'd 
after the Date of the Pardon. But if one is Impriſon'd on a Writ 
of Excommunicato Capiendo for Contumacy, in not paying Colts, 
and afterwards the King Pardons all Contempts, The Party ſhall be 
diſcharged of his Impriſonment ; becauſe It is Grounded on the Con- 
tempt, which is Pardon'd, Therefore a New Monition for Payment 
of - Coſts muſt iſſue forth. 

A Suppreſſion of Truth, or a Falſe Suggeſtion, doth avoid a Par- 
don. [See 27 Ed. 3. Stat. 1. chap. 2.] For the King was not Rightly 
Inform'd. 1 is a General Rule, That where the King appears to 
have been deceiv'd, His Grant is void. 


By the 12 & 13 W. 3. chap. 2. No Pardon under the Great Seal 
is pleadable to an Impeachment by the Houle of Commons, Sc. 


The King cannot by His Pardon reſtore a Simoniſt to his Church; 
[See 5 & 6 Ed. 6. chap. 16. 31 Eli. chap. 6.] nor a Corrupt Of- 
ficer to his Office. 


Nen poteſt Rex gratiam facere cum injuria aliorum, Bracton, Lib, 3. fol. 122, 
3 Inſt, 236, 237. 
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© 1Inſt. 156. b. 


294. a. 
2 Inſt. 49. 


3 Inſt. 28, 30. 
4 Inſt. 23. 


Kely. 54, 55» 
56, 67. 


42 Inſt. 49. 
3 Inſt. 31. 


e 2 Inſt. 48, 


49, 50- 
3 Inſt. 26, 30. 


9 Rep. 30, 
117. 

S. P. C. Lib. 
3. chap. 1. 
Dyer 360. 


Divers Acts of Parliament have Reſtrain'd the King's Power of 
Granting Charters of Pardon in ſeveral Caſes. But it has been ſaid 
that the King may Diſpenſe with theſe Statutes by a Non Ob/antt, 
be thoſe Statutes General or Special. [But See 1, & M. Seſſ. 2. 
chap. 2. and 2 Roll. Abr. 1 ö | 1 

A Pardon may be Obtain d by Diſcovery of Accomplices. [See the 
4 N. & M. chap. 8. 10 & 11 VV. z. chap. 23. For the Diſco- 
very of Highway-men, or thoſe Guilty of Burglary, Houſe- breaking 
or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 
Money, Wares or Goods. 6 & 7: z. chap. 17. For the Diſcovery 
of Accomplices in Counterfeiting or Clipping the Coin. 5 Ann, 
chap. 31. For the Diſcovery of Thoſe Guilty of Burglary or the Fe- 
lonious Breaking and Entring any Houſe in the Day-time, 6 Gee. 1. 
chap. 21. For the Diſcovery of Accomplices in forcibly hindring, 
Beating or Wounding an Officer of the Cuſtoms in the Execution of 
his Office, &c. 8 Geo. 1, chap. 18. For Diſcovery of Accomplices 
in Smugling the Cuſtoms, &c.] | 

Thus far of Pleas in Bar. 

6. One may plead the General Iſue. The General Iſſue is a 
Plea to the Fa#, Not Guilty, If You take Iflue, the immediate 
Conſequence is a Trial. 


IX. I have Deſcribed before, what is meant by Trial, [See of 
Trial, chap. 4. ante.) Here in Criminal Caſes it is either By Peers, 
or By the Country. | 

1. The Trial of a © Peer of the Realm muſt be Per Pares, By 
His Peers. [See the Manner of this Trial in Staundford, Lib. 3. 
chap. 1. 3 Inſt. 28, 29, 30, 31.] The Method of Trial of a Peer 
differs from the Trial of One under the Nobility. For, 1. There 
may be twelve Peers or Above, to Try the Fact. 2. The Trial may 
be in any County of England. 3. The Peers are not Sworn upon 
the Trial, 4. Where a Peer is arraigned of Treaſon or Felony, He 
cannot Challenge any of his Peers. 5. They Give their Verdict in 
the Abſence of the Priſoner. 6. In Caſe of High Treaſen, All 
the Judgment is uſually Pardon'd, Except the Beheading. 

If a Lord of Parliament does not appear, and cannot be Taken, 
he ſhall be * Outlaw'd by the Coroner, | 

He ſhall not be try'd by his Peers but only at the Suit of the 
King, upon an Indictment of High Treaſon, or Miſpriſion of the 
ſame, Petit Treaſon, Murder or other Felony or Miſpriſion of Fe- 
lony, [Or upon an Impeachment of the Houſe of Commons.] And 
here he cannot waive his Trial by his Peers, and be Tried by the 
Country, In the Caſe of Premunire, &c. tho It is at the Suit of 
the King, He ſhall be tried by Freeholders. And ſo in an Appeal of 
Felony at the Suit of the Party. And though One is Noble, yet if 
he is not a Lord of Parliament, He ſhall be Tried by Freeholders, 
as a Lord of Ireland, France, &c. And ſo it muſt be with a Son 
of a Duke, Marquis, Earl, &c. if he is no Lord of Parliament. 
No Treaſon Committed in Ireland, by an Iriſb Peer, is Triable in 
England ; for he is to be Tried by his Peers in Ireland. 

The Queen being the King's Conſort, and the Queen Dowager, 


ſhall be Tried, in Caſe of Treaſon, by their Peers. 


By 


—— * * — 
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By the 20 H. 6. chap. 19, Ducheſſes, &c. for 7 reajon or Felony, 
ſhall be tried by ach Peers as a " obleman Peer of the Realm. 5 


Marchioneſſes and Viſcounteſſes are not 50 0 in this Act, but ; « 1 laſt. 16. b. 
they ſhall be Tried by their Peers. If a Woman, Noble by Mar- 2 Inſt. 50. 
riage, Marries One under the Degree of Nobility, ſhe ſhall be 

Tried by the Country; but not if Noble by Birth. 


By the 7 W. 3. chap. 9 Upon Trial of any Peer or Peereſs for 
Treaſon or Miſpriſſion, The Peers who have a Right to Vote in Par- 
liament ſhall be ſummon'd twenty Days at leaſt before the Trial, Every 
ſuch Peer taking the Oaths made 1 W. & M. and alſo ſubſeribing and 
Repeating the Declaration mentioned the 30 Car. 2. 


If the King pleaſes, a Peer indicted of Treaſon, &c. may be ar- 
raigned in the upper Houſe of * Parliament; and then the Lords Spi- »s. p. C. 153, 
ritual muſt withdraw, and make their Proteſt, [See Of Biſbobs, 3 Inſt. 31. 
Book 1. chap. 4. and of the Court of the Lord High Steward, Buok 
4. chap. 1. 

15 in parliament are not to Give Judgment againſt a © Com- 2 Inſt. 50, 
moner for Treaſon or Felony, [unleſs upon an Impeachment of the 
Houſe of Commons.] 


2. Trial By the Country (Per Patriam) is a Trial by a Jury of 
twelve Men, call'd the Petty Fury. [See of the Grand Jury, Tit. 
Of Indiki ments, ante.] Now to know the Law concerning Petty 
Juries, It may be proper to Enquire, in what County the Tſues 
ought to be Tried ; and then what is the Proceſs againſt the Petty 
Jury; Of Challenges to the Petty Jury; Of the Evidence given to 
Them, and of their Verdict. Almoſt ſuch a Method was Propoſed 
in the former Chapter, Concerning the Way of Trial By a Jury in 
13 Caſes. 
. The 1ſues in Criminal Caſes Regularly ought to be Tried in 
the; J County, where the Offenſe was committed. But ſeveral Statutes « 2 Rep. gz. 
have Introduced an Alteration in the Law in ſome Capital Caſes, 6 Rep. #7: 
[See of the Court of Chivalry the 26 H. 8. ch. 13. 35 H. 8. cb. 2. LE. 
5 Ed. 6. cb. 11. 12 V. 2. cb. 2. For Treaſons Committed out f 
' the Realm. See of the Court By Commiſſion according to the Statute 
of the 28 F. chap. 15. For Treaſons and Other Capital Offenſes 
Committed at Sea. See alſo 1 Ann. chap. 9. For Trial of Cap- 
. tains and Mariners Deſtroying Ships. 4 G 8 1. chap. 11. For 
Trial of Pirates, ny and Robbers by the 11 & 12 WV. z. ch. 7. 
11 & 12.3. chap. 1 For Trial of Officers and Soldiers, that 
either upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel or Enemy, &c. 6 Geo. 1. chap. 1 19. For Trial 
of Perſons in Actual Service in his Majeſty's Fleet, &c. for Offenſes 
committed beyond Sea, Cc. and See N 1. ante, and the Statutes 
infra, © Offenſes againſt the Statute ® g Geo. 1, chap. 22. called the See p. 390, 
Black- Af, may be tried in any County.] for the Contir 
An Inditment being Found in the Proper County, It may By py . ung 
Special Commiſſion of  Oyer and on be heard and Determined H P C. 162, 
H in 163, 285 


1 * —— 


i guis delinguit, ibi punietur. 6 NEAR 47. 3 Inſt, 34, 80. 
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in pany other County, But the 'Trial muſt be By Je of the Proper 
County. And this is warranted by the Courſe of the Common Law, 
And if one is Indicted of Treaſon, He may plead a Foreign Plea, and 
it ſhall be Tried in the Foreign County. . [See 1 & 2 Ph. S M. 
chap. 10. infra.] But in Petit Treaſon, Murder or Felony, The 
Foreign Plea ſhall be Tried in the County where the Indictment 
was Taken, unleſs this is altered By Special Commiſſion, [See 22 


K. 8. chap. 14. $. 5.) 


By the 1 & 2 Ph. & M. chap. 10. All Trials Hereafter to be had 
for any Treaſon, ſhall be e to the Courſe of rhe en Law. 


By this Statute all Trials of High Treaſon, Petit Treaſon or Mil- 
priſion of Treaſon, contrary to Law (as the 33 H. 8. chap. 23, Ge.) 
are Abrogated, Therefore an Alien, that liveth under the Protection 
of the King, there being Amity betwixt the Two Kings, ſhall be 
tried for High Treaſon according to the Common Law, and not Per 
Medietatem Linguæ, as in Petit Treaſon, Murder and 0 if he 


Deſires it. 


By the 26 H 8. chap. 6. Felonies Committed in Wales ball be 
ns ag {ph in the Counties next Adjoining. [See the 34 & 35 H. 8. 
26 

By the 2 & 3 Ed. 6. chap. 24. Where Any One is Felonicuſiy 
Stricken or PoiJon'd in One County, and DietÞ of | ſuch Stroke, or 
Poiſoning in another County, an Indittment thereof found ty Furors 
of the County where He Dies ſhall be good in Law. And the Fuſti- 
ces of Gaol-Delivery, and Oyer and Terminer, in the County where © 
ſuch Indiftment is Taken, as alſo the Fuſtices of the King's Bench, 
before whom ſuch Indiftment is . + may proceed. thereon, as if 
fuch Stroke, Poiſon and Death had Hopyened in One and the ane 
County. 


But 2zere If the Fury muſt not come from m Both "SIM 


Alſo an Appeal may be commenced, taken and ſued i in the. County 
where the Party ſo Stricken or Poiſoned ſhall die, as well, againſt the 
Principal as Acceſſory, in OI County fuch deeeſſory be Guilty 
thereof, &c. 

Where any Murther or Felony is Committed in one County, and 
more Perſons are Acceſſories to it in another County, an Indiffment 


Found againſt ſuch Acceſſory in the County where 22 Perſon is Ac- 


ceſſary, ſhall be good in Law, as' if the Principal Offenſe had been 
Committed in the. ſame County, &c. .[Sce 3 Inſt. 135, 136. 9 Rep. 
117, 118. Book 3. chap. 2. Of Principal and Acceſſory. 

By the 1 Jac, 1. chap. 11. (againſt Polygamy) The Parties Of- 


fending ſhall Receive ſuch Trial and Execution, where juch Perſon 


or Perſons ſhall be Apprehended, as if the Offenſe bad been Commit 
ted in the County. [See Kely. Rep. 79, 80, Sc. Qyare.] ]! 

[See 2 Geo. 2. chap. 21. For Trial of Mangers, Whsre either the 
Stroke, or Death, a rk in England.) ) {£:599 


T By 
— — 8 0 
- * * . - * 
mY —_ bk >. ' EE a 
= ” ' - * +4 %*s 0 +4 © 4% » 


£ is 
* 


7 


þ 


—_— ——_— 


CH AP. 5. Laws of England. = 671 


By the Common Law if One Guilty of Larceny in One County 
carries the Goods Stol'n into another, He may be Indicted and Tried 
in Either County, [See the 3 & 4 V. & M. chap. 9. Of Perſons 
Convicted for Stealing Goods in any County.] If a Fact done in one 
County proves a * Nuſance to Another, It may be Indicted and H. p. C. 204. 
Tried in either, | * 
Saee 6 Geo. 1. chap. 23. For Trial of Offenders, that have been 
Tranſported, and do Return before the Expiration of the Term for 
Which they were Tranſported. 8 Georg. 1. chap. 18. for Trial of 
Smuglers of the Cuſtoms, Fx | 


2. As to the Proceſs againſt the Petty Jury, I have ſpoken of it 
before. [See of the Proceſi to bring in the Jury, chap. 4. ante, and 
S. P. C. 154.6.] At the Quarter-Seſſions a Precept goes to the Sheriff, 
to Summon a Seſſions, and for Return of Juries, Cc. and therefore 
no Particular Precept is Requiſite, to Summon a Petty Jury. 
The Juſtices of Gaol- Delivery may Have their Panel Returned * 2 Inft. 568. 
by the Sheriff, without any Precept, by bare Award. But Juſtices of * 204. 
er and Terminer cannot. Neither Juſtices of Oyer and Terminer I. P. C. 296. 
{2z. 4 Inſt. 164. ] nor Juſtices of the Peace, can make Their Venire Kehy. 7. 
acias to Try an Iſſue, Returnable the ſame Seſſions; but Juſtices 
of Gaol-Delivery may. | | 
The Venue muſt come from ſuch a Place, as that All, who live 
In or near it, may reaſonably be preſumed to have ſome Knowledge 
of the Perſons living in it; as of the Reputation of the Priſoner and 
Witneſſes. It may come, not only from a Town, but from a Pariſh, 
Hamlet, or other Place, known out of a Town, | 
» If a Full Jury does not Appear, or if they are Challenged in vs. p. C. 155. 
an Indictment or Appeal, there may be a Tales, [See of the Jury, H. P. C. 257. 
chap. 4. ante.] | 
© The Sheriff uſually Returns fifty or ſixty Jurors, becauſe of « Kel. 16. 
the Challenges that may be made to them. [See Weſtm. 3. cap. 38. 
For Civil Cauſes; the 7 & 8 V. z. ch. 31. For Torkſhire; and of 
the Jury, chap. 4. ante.] 


By the 3 H. 8. chap. 12. The Fuſtices of Gaol-Delivery, or Ju- 
ſtices of the Peace (1 Quorum) in tbeir Open Seffions, may Reform 
the Panel Return'd by the Sheriff to Enquire for the King at Di/- 
cretion ; and the Sheriff ſhall Return the Panel ſo Reform'd. [See 
the 33 H. 6. chap. 2. For Lancaſhire.] 

By the 7 W. 3. chap. 3. All Perſons Indifted of High Treaſon, or 
for Miſprifion of Treaſon (except for Counterfeiting the Coin, &c.) 
ſhall have a Copy of the Jurors, who are to Try them, Two Days at 
leaſt before their Trial. [See 7 Ann, chap. 21.] Poe 


I, of Challenges to the Petty Jury, [See of Challenges, chap. 4. 
ante.) In Cafe of Life and Death the King may Challenge the 4 Ind. 156, 


. e a. & b. 
Array for Favour, but the Priſoner cannot. And as to the © Polls, 2+ OY 


The Challenge may be either Peremptory or for any Fuft Cauſe. 645, 646. 
A Peremptory Challenge, or without Cauſe, is not allowable, S. P. C. 157. 
but only in Caſe of Life and Death; and then it is reſtrained in Fe- 198 157 b. 


lony to a certain Number, as will preſently appear. 


By 
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By the 33 Ed. 1. The King ſhall not Challenge without Cauſe, 


e Ventr. This the King might have done at Common Law. * He need not 
309, 310. ſhew the Cauſe of Challenge Preſently, or before the Clerk has 
gone thro' the Panel (as a Common Perſon muſt do) but it is Time 
enough after the Peruſal of the Panel; and if there are enough be- 
ſides, no Cauſe ſhall be ſhewn of the Challenge. _ 
This Statute being General Extends both to Criminal and Civil 
Cauſes. 
A Priſoner at the Common Law upon an Indictment of Treaſon 
or Felony, or Appeal of Death, might have Peremptorily Challenged 
Thirty Five, which was under the Number of Three Juries. But, 


By the 22 H. 8. chap. 14. No Perſon Arraigned for Petit Treaſon, 
Murder or Felony, ſhall Challenge Peremptorily above the Number of 
Twenty. | 


>; Inft. 227, If He doth, the Challenge ſhall be * Over-ruled, and the Party 

228, ſhall be put upon his Trial ; for there is no Penalty mentioned in 

pA - 260. the Statute, [See 25 H. 8. chup. 3.] But ſubſequent Statutes exclude 
% from Clergy, thoſe that peremptorily challenge above Twenty. 


By the 3 & 4 W. & M. chap. 9. Offenders that Challenge Peremp- 
torily above Twenty, ſhall loſe the Benefit of the Clergy, if by Virtue 
of any former Statute They were excluded Clergy, upon Conviction by 
Confeſſion or Verdict. [ Sce 1 Ann. chap. g.] So that in this Caſe 
the Offender ſhall be hanged. But if the Offenſe is within the Be- 
nefit of the Clergy, The Challenge ſhall be over-ruled. 


In Caſes of High Treaſon and Petit Treaſon, the peremptory Chal- 

lenge of Thirty-five is reſtored by the 1 & 2 Ph. & M. ch. 10. 
<2 Inſt. 178. Here if the Priſoner challengeth Thirty-ſix peremptorily, © the 
43 * uſual Judgment ſhall be pronounced againſt Him, as if He had been 
Quatre x lad. found Guilty by Verdict. Tho' formerly it was held that in Petit 
227. Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial, 
as if He had ſtood Mute. 4 
A Challenge for Juſt Cauſe is not at all Reſtrain'd to any Num- 
ber. This may be in Reſpect of Honour, [Sce Magna Charta, 
chap. 29.] Defef of Birth, as Aliens Born, or of Eflate. [See the 
| 23 H. 8. chap. 13. 4& 5W.& M. chap. 24. which do not extend 
| to Aliens. ] Or for Affection or Malice, or for Crime. [See of Chal- 

lenges of a Furor, chap. 4. ante.] 
4 1Inſt. 156. b. There muſt be no Challenge on Trial by * Peers. 
* [See the 3 H. 7. ch. 14. Concerning the Compaſſing and Imagin- 
1 ing to kill the King or any of the Privy Council, where there is no 
Challenge to be allow'd but for Malice.) | 2 

He that will have Advantage of Trial per Medietatem Linguæ, 
8. P. C. muſt* pray for it; for He cannot have Benefit of it by way of Chal- 
Sg 9. lenge. (N.) There is no Medietas Linguæ to be allow d in High 
H.P. C. 261. Treaſon, as there may be in Petit Treaſon, Murder and Felony. 
| [See 1 & 2 Ph. & M. chap, 10.) Agyptions are excluded from it by 
| the 1 & 2 Ph. & M. chap, 4. [See the 27 Ed. 3. chap, 8. 28 Ed. z. 


chap. 13. 9 H. 6. chap. 29.] 4. Of 


Trance Laws of England. 85 5673 


Of the Evidence to the Petty Jury. It muſt be « always given 

in dhe Preſence of the Priſoner in Treaſon or Felony. [Sce of Evi- 
dence in Civil Cauſes, chap. 4. ante.) 

Every One ſhall be admitted to give Evidence for the King, but | 
9 upon Oath. . And regularly? One Witneſs is ſufficient, where « xy. 49; 
the Trial is by a Jury; it is much diſputed, whether the Common 50. 

Law required a certain Number of Witneſſes in any Caſe, even in 

High Treaſpn. Therefore Were, and ſee 3 Infi, 26. and the Sta- 

tfutes, infra. 

Upon an Indictment for Battery, Sc. the Party Grieved may be 

a Witneſs againſt the Defendant, becauſe the 8 is at the 

Suit of the King. A. % cannot be a Witneſs againſt her Huſband, » « Inſt. 6. b. 
or a Huſband againſt his Wife, except in High Treaſon, as bath been 2% 7 
Laid... - (24. and ſee; Book 1. ch. 6. Of Huſband and Wife, and ch. 4. Reni. 
ſutra, Ot Witneſſes.) But an Infant of Nine Years of Age, hath been 

allowed to be examined in ſome Caſes. © A Commiſſioner in a Com- « Kely. 12, 

' miſſion of Gaol-Delivery, &c. for the Trial of a Priſoner, may 17 16, 33; 
come from the Bench, and be a Witneſs, and give Evidence for or , Sid. 6 
againſt a Priſoner. A Juror alſo may be a Witneſs. One of the Trials per 
N in an Information, if no Evidence is given againſt Him, Pais 148. 
may be a Witneſs for the other. Confederates in the ſame Treaſon x 

or Felony, may be Witneſſes againſt their Companions. But a Pro- 

;; miſe of Pardon to a Confederate on Condition to give Evidence 

_ againſt the reſt, may take off the Force of His Evidence, if it does 

not. wholly diſable bim. Traitors or Felons Pardoned, even after a 

| Conviction or Attainder, may be Good Witneſſes. A Pardon of 
Burning in the Hand on a Conviction of Manſlaughter, as well as 

the Burning, reſtores a Party to His Credit. 

A Witneſs by Hearſay of a Stranger will not be allow'd ; unleſs 

: rhaps to confirm the Evidence of a Witneſs that ſpoke of His own 
Ferre Sc. dee of Witneſſes under Evidence, ch. 4. ante.] 

A Witneſs againſt the King in Treaſon or Felony ought not to be 43 Ing, 
examined upon Oath by the Common Law. [But ſee 31 Eliz, ch. 4. * Roll Abs 
4 Fac. 1. chap. 1. And the 7 V. z. chap. 3. 1 Ann. cb. g.] By the = ch. 185. 

Two laſt Statutes Witneſſes for a Priſoner are to be ſworn, as in the P: 517. 
Caſes, of the King; and Proceſs for their Appearance may be taken H. F. C. 264- 
out in Treaſon, and Felony. The Evidence for the Defendant in an 
Appeal, Indictment or Information for a Miſdemeanor muſt alſo be 

upon Oath, _ ... .. 

... © Tho" the Indictment, in | Caſes Capital or Not Capital, is laid to. 1g. 283.2 
be on One Day, and the Evidence is of Another Day, either Before 2 Inſt. 318, 
or After, the Jury may find Generally, That the Priſoner is Guilty. + A 
Vet if it is alledged, before the Offenſe done, The Jury ought to 825 
find the Day, when it was done; becauſe the Forfeiture ſhall re- 9 Rep, 67. 
late to the Day found in the Verdict. If the Indictment ſets forth = 3 = 
the Treaſon or Felony to be committed at One Place, and the Evi- Kely. 16. 
dence is of Another Place in the ſame County, it maintains the In- 
dictment. For the Place, being laid only for the Venue, is not ma- 
terial upon the Evidence. Otherwiſe, where a certain Place is made 
Part of the re of the, ft s 2 S 3 Ed. 6. chap. 24. 

| 11 Geo, 


yoo, 
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In criminalibus probationes debent 10 luce a 3 Inſt. 26, 210. 
2 Jurato criditur in judicio, 3 Inſt. 97. 8 
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11 Geo, r. chap. 22; mite} If the Indietment md Evideacs differ in 
the Kind of Mutder or Homicide, i it cannot maintain the Indictment; 
— where an Indictment is of Poiſoning, and the Reidende is bf Stab- 
bing, Drowning, &c. But if the Indictment and Evidence differ 
only in the Sort of Poiſon, They agree well enough; for the Sub- 
ſtance of the Indictment was the Poifoning... So if the Indictment 
and Evidence differ as to the Kind of Weapon, with which' One was 
Kilrd, They Agree in Subſtance, and in the Kind of Homicide: ahd 
in the Cauſe, viz. By a Weapon: If the Indictment is, that 2. 
pave the Mortal Blow, and that B. was preſent and abetting, and 
the Evidence varies as to the Perſon, (vix.) that B. gave the Blow, 


and that A. was preſent and W yet this Evidence maintains 


ps the Indictment. 
» Rely. 15, Evidence in Treaſon may de of Overt· Acts in other Deb, 
33. than thoſe laid in the ndiQtment; provided the Overt-A& in the 


County laid in the Indictment is fully proved. [But fee the 7 V. z. 
eures chap. 3. F. 8.] * But for Scandalous Words againſt a Peer; or other 
| Matter Tranfitory upon an Indiftment, if upon Evidence it appeats, 
that the Words were ſpoken in any other County, The Evidence 

| does not maintain the Indictment, Sc. 

3 Inſt. , While the Evidence is Giving, the Priſoner may have Counſel 
137, 230, aſſign'd Him, for every Matter of Law ariſing on the Fact, or Gene- 
Bock 2. c. 48. tal Iſſue, in Caſes of Treaſon or Felony, - But othetwiſe He ſhall 

have no Counſel in Treaſon {But ſee infra] ot Felony, whether 
He is a Peer or Commoner ; becauſe the Evidence muſt Ws plan, 
that it cannot be denied, and becauſe the Court ought to be of 
Counſel for the Priſoner, and to Allow Hitn all Things, that make 
for His Advantage. And it is lawful for any One in Court, eſpe- 
cially One learned in the Law, (as Anicus Curie) to inform the 
Court, leſt they ſhould err. In an Appeal and Offenſes under Fe- 
lony, a Dofendait may be heard by His Counſel. 

6. b. The Evidence of Witneſſes to the Jury is no Part of the Trial, 

26, 27. for the Trial is by the Verdict, as before is aid. 


*1 
3 


By the 5 & 6 Ed. 6. chap. 11. No Perſon fhall be Indifted, Ar- 
raigned, Convicted or Artatnted, for any Treaſon that now is, or 
' bereafter ſhall be made fo by any Statute, unleſs the Offender be As- 
cuſed by Two Lawful Accuſers, abs, at the Time of the Arraignment 
of the Party, ſhall be brought in Perſon ore the Party Atcuſed ; 
unleſs He willingly without Violence does confeſs the Men. [See the 


1 Ed. 6. chap. 12] 


This Act extends to Petty Treaſon as well as High Treaſon. For 
the Words are Any Treaſon. 
> N 25,26, © By Lawfal Arcuſers we muſt undetſtand Lawful Witneſſes. 
H F. C. 208. Witbout Violence, (i. e.) without Torture. Confeſs the fame, (v1z.) 
upon his Examination, not before the Judge. 1E 7 V. z. chap. 3. 


pope.) are 
1 ſaid before, That By the 1 & 2 Ph. & N. chap. 10. All Trials 


to be had, awarded or made, for any Treg/on, A * bas * ng 
te the car of tbe Common Low. 
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Now this Act does hot take away the NeteMity of Two wo Witneſſes 
n the* Indittment, requfred by the 5'& 6 EY. 6. It © 0 48. P. C. go, 
"ly | Trials. Neither doth. this Statüte extend to Mifpriflon of Ties. 15+ 


fon, Therefore thete muſt be Two Lawful Witneſſes as well upon 2 777 


the Trial « the Indiettnent. [See the 5 . 3. chap. 3. Infra. 


8 


Petit Treaſon is within this Statute, as wall as kin the 5 & 6 is, 49.4 


Ed. ö. but id hot within the 7 3 chip. 3- Therefore there two 
| Wirgeſſes muſt be en the Indie tt, though not upon the Trial. 


By the 1 & 2 Ph. & M. Wp 11. 2 High Treaſon for Counter- 
 feiting and Inpuiring the Coih of this Neal, the Offender ſhall be 
Indifted, Arraigned, Tried; Convicted and. Attainte by fuch lile E- 
. b. and in feel Ane and Form, as before the TW Near * 


This Act, in Caſe of High Treaſon concerning the Goin, hath 
reſtored the Evidence required by the Common Lay, as well upon 
the nase as Trial. | 


By the 21 Jac, 1. cha. 27. A Mather of a Baſtard Child, con- 
_ cealing its Death, mufi prove by One 'Witneſs, that the Chil? 204 
Born Dead, otherwsſe Tale without Clergy. 


b Concealment is taken Prima Facie to be an undeniable Evidence, v Key. 32,33. 


That the Mother Murdered the Baſtard-Child. But if ſhe called 
for Help, and could get none ; or if ſhe confeſſed herſelf with Child 


before-hand, Cc. and was ſurprized, and delivered when no One 


Was Preſent, ſhe is not within the Act. 


By the 5 W. z. chap. 3. Every Perſon —_ ri ai ga or 
Tried for 11 igh Treaſon, on 2 am any Corrupt may be 
- made, or for Miſpriſion of ſuch Treaſon, ſhall 1 be er 6 4555 
His full Defenſe 5 Counſel, not exceeding Two, who ſhall have free 
Acceſs to Him at all ſeaſonable Hours; and to make any Proof by 
Lawful Witneſſes upon ' Oath, who ſhall be ſummon' d 75 appear for 
Him in like manner as Witneſſes againſt him. 

No Perſon ſhall be Indicted, Tried or Attainted &f fach High Trea- 


Two Lawfjul Witneſſes, either both to the ſame Overt-AF, or One to 
the One, and the Other to the Other Overt- Act, of the ſame Treaſon ; 
unleſs the Party willingly in Open Court does confeſs = fame, 225 
mute, or refuſes to Plead, or challenges phe ing above Arth 
Five of the Fury. 
' Where Yes or more Diſtinet Treaſons of Divers Kinds Fall be 
alledged in one Bill of Inditment, One Witneſs to One, and Another 
Witneſs to Another, ſhall not be Deem'd 7 wo Witneſſes within the 
Meaning of the Act. 

Again, No Evidence ſhall be admitted of any Overt- As, that. rs 
not expreſly laid in the Indictment. 

This Act ſhall not extend to any Impeachment, or other Proceedi ng 
5 Parliament, nor to any TndiFment of High T reaſon for Counter- 


Feiting the Coin, the Great Scal, Privy Seal, Sign Manual, or Privy 
Usact. 5 
J 


fon, or Miſprifion of fuch T1 reaſon, but by the Oaths and J. imony of 


e ͤ—U—U—U— ei 8 


rde 
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45 as 5 Ann, chap, 97 Witneſſes for Priſoners, 7 upon Trial for 
_ "ap or Felony,, ſhall be, Smorn-as Witneſſes fin the King, and 
OY are fubjet# 0 lite Byniſompnt.Jfor Perjury; fg ly [+ 4 


| If the Witneſſes muſt be. Sworn, Proceſs farely may be taken out 
> er . 5 Them of Coe. At eln, l 
So that it appears by theſe Two laſt Statutes, that Counſel | is only 
to be allow'd in Caſes. of High, Treaſon, whereby any Corruption 
of Blood may be made, or for Miſpriſion of ſuch Treaſon ; That 
Witneſſes for the Priſoner ſhall be. Suorn in all Caſes of Treaſon or 
Felony ; and that there . muſt be Two Witneſſes in High Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Tra- 
ſon, to prove the Overt-Acts laid in the Indictment; or at leaſt one 
to one Overt-A&, and one to the other, therein ſpecified. I See Of 
Witneſſes under Evidence, ch. 4. ante. 7 V. 3. chop. 3. For a Cefy 
of the Indictment in High Treaſon, '&c; of Indi@iments, ante; And 
7 Ann. chap. 21. Concerning a Copy of the Indi&ment for Treaſon, 
a Liſt of the Names of the Witneſſes, &c. to be delivered to the 
Gs Indicted, After the en of the Pretender, Wh 


© See the Star. 20 Sec 2. os 2 30. For Allowing Perſons Impeach'd 
7 Higb Treaſon, whereby any e of Blood" may be made, or 
* M. beißen of Joy Ti u to make panes * LT 70 Counſel, 


H. P. c. 2 The Conf} on of the Defendant to Private . or to a Ma- 
193, 264. ;. giſtrate, out o Court, is allow d to be given in Evidence againſt the 
Kely. 18, 19: Party Confeſſing; but this Confeſſion cannot be made uſe of againſt 
any other. But where a Man's Confeſſion is made Uſe of againſt 
Him, it ought to be taken all together, and with that Part which 
makes for Him, as well as with that which makes againſt Him. 
But the 7, V. 3. chap. 3. Requires two Witneſſes io the Overt- Act in 
b Hig h Treaſon or Miſpriſion of Treaſon, unleſs the Party ſhall wil- 

b logly without Violence, Confeſi in Open Court, &c. 


45 By the 1 & 2 Pb. & M. chap. 1 13. 2 & 3 Ph. & M. chap. 10. 
One Accuſed of Manſlaughter or Felony, let 10 Bail, or ſent to Gaol 
fer vant ; of Bail, (muſt be Examined, before Bailment. or the ſending 
to Gadl, and. the Accuſers muſl be bound Over to give in Evidence 
againſt. Him; ; and Juſtices muſt take the Examination of the Priſoner 
in Writing, with the Information f the Accuſers, and Certify them 
at the next Gal. Delivery. The, Coroner alſo, upon any Inquifition of 
: Murger found before Him, ſtall put in Writing the Effet of the E- 
vidence given to the Fury before Him, and bind the Witneſſes to Ap- 
Pear at the next General Gaol: Delivery, and Certify the Evidence and 
* Recognizance, &c. _ 

The ſaid Fuſtices and Coroner have Power, fo bi nd by Recogni- 
ance or Obligation, All ſuch as can Declare any Thing againſt the 
Priſoner, to HAS at the next Gaol-Delivery, and' there Malle * 

2 of i ſaid Recognizance or er. KI Te 


The 1 I & 2 Pb. & M. cents only to thoſe chat are „ Bailable, but 
MW 2 & 3 Pb. & M. extends to thoſe that are Committed to Priſon 
for Man ughter or Felony. By Theſe Statutes the Information of 


18 2 the 
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the Accuſers in Manſlaughter or Felony, being put in Writing and 
Certified, may be given in Evidence, as well as the Confefton of 
the Priſoner, But the Information of a Witneſs in Other Cates can- 
not be Admitted, though the Witneſs is Dead. 

The Examination of the Offender muſt not be upon Oath ; but -H. P. C. 262, 
muſt be ſubſcribed by him, if he confeſſes the Fact, and then given 263. 
in Evidence upon Oath by the Juſtices. But the Examination of **?* 55: 
Others muſt be upon Oath, And a Juſtice or his Clerk, or a Co- 
roner upon an Inquiſition of Death, may be ſworn to the Truth of 
the Examination of thoſe upon Oath, if they are Dead, or unable 
to Travel, or kept away by the Priſoner. | 

If it is a Small Felony, the Examination muſt be Certified by the 
Juſtices to the Quarter-Seſſions; Otherwiſe to the next Gaol-De- 
livery. | 


By the 3 & 4 W. & M. chap. 9. A Tranſcript certified by the Clerk 
of the Crown, of the Aſſixes, or of the Peace, of the Tenour of the 
Indictment, and of a Perſon's having had the Benefit of the Clergy, 
hall be a ſufficient Proof, that ſuch Perſon hath had the Benefit of 
the Clergy. 

By . & 11 W. 3. chap. 23. No Clerk of Aſſize, Clerk of the 
Peace, &c. ſhall take any Fee of Perſons bound by any Fuſtice of 
Peace, to Appear as Evidence againſt any Traitor or Felon, for Diſ- 
charge of their Recognizance,. 

By the 6 Geo. 1. chap. 23. A Tranſcript certified by the Clerk 
of the Aſſize, or the Peace, of the Tenour of an Indictment, Convic- 
tion and Order for Tranſportation, ſhall be a ſufficient Proof upon 
an Indictment for Returning before the Expiration of the Term, 
That the Perſon hath been Convicted and Ordered for Tranſpor- 


tation, 


Similitude of Hands upon Compariſon, is little or no Evidence of 
One's Hand-Writing in Criminal Cafes, Whether Capital or not 
Capital. 

Violent Preſumption is in ſome Caſes taken for full Proof, [See 
of Preſumption, under Evidence, chap. 4. ante. 


5. > The Verdict in Caſes Capital muſt be actually Given, and if v rInft.227.2. 
the Jury cannot agree upon their Verdict, They muſt be carried 4 * 
round the Circuit, till they do all agree, If the Priſoner will not 2 Inſt. 425. 
conſent to Their Diſcharge. If the Peers do not agree upon their 3 Inſt. 28, 
Verdict, They may Adjourn and Go Home. And the Verdict by Went. 95. 


the Peers is Good, if only the Greater Number (being Twelve) do Kely. 56, 57. 
Agree, H. P. C. 267. 
The Verdict muſt be given openly in Court, and not as a Privy * * 

Verdict; tho' a Privy Verdict may be Given on Informations, as in 
Civil Caſes, and in Criminal Cauſes where the Defendant is not to 
be perſonally Preſent at the Time of the Verdict. 
It may be Found Speciallhy; as in an Indictment of Murder, and 
Not Guilty pleaded, The Jury may Find one Guilty of Manſlaughter 
Se Defendendo, or By Chance-medley, or that he was not of Sound 
Mind and Memory at the Time of the Killing, &c. If they find 
Se Defendendo, or by PR ny: they muſt find the One 
| 0 
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* Kely. 50. of the Killog ; that the Court may Judge N For the "TM 
may judge the contrary,, So in a Special Verdict, or Verdict at 
Large, for the Value or Manner of the Larceny, There is no Neceſ- 
ſity of Finding the Value of the Thing Stolen as laid in the Indictment. 
The Jury cannot find a Greater Value, but they may Find a leſs. 
| Jurors have been amerced for Undervaluing Goods forfeited. 
dRely. co, The Courſe of laying a Fine upon Jurors * barely for Giving a 
8. Verdict contrary to Evidence, or contrary to the Directions of the 
avgh. 135. Court, is condemned as illegal, and diſuſed. See of Verdict, cb. 4 


T. Jones 80. 
. ante. 


The Court cannot ſet afide a Verdict, which Acquits a Defendant 
of a Criminal Proſecution ; as they may a Verdict that Convicts 
Him contrary to Evidence. 


Of Conviction X. One is © Convied, when He Confeſſes the Offenſe, or when 
and Attainder. he is Found Guilty by the Verdict of the Jurors. This is before 
e * Judgment i is paſſed upon Him. 
Perk. 27, 28, He is Attainted (Attinctus) when Judgment is paſſed upon him; 
_ though Theſe Words Conviction and Attainder are ſometimes Con- 
founded. The Judgment may be paſſed on Outlazery, Confeſfion or 
Verdict. Outlawry itſelf is a Judgment and an Attainder in Law. 
a ; Inſt. 213, [See of Judgment and of . Forfeiture, infra.) When one is At- 
215. tainted by Judgment, for Offenſes that are to be puniſhed by Death, 
1 Cro. 516. He is Dead in Law; yet his Body is Subject to Arreſts or Execution 
for Debt, &c. For his Body is not Forfeited to the King, till Exe- 
* x Inſt. 8. a. cution. By Attainder of Treaſon or Felony, His Blood is © Stained 
391.b.392-a. and Corrupted, both Upwards and Downwards ; ſo that He cannot 
bor % be Heir to any Anceſtor, nor his Children Heirs to Him, nor to Any 
1 Lev. 59, other of his Anceſtors. But the Sons of one Attainted before the 
60 Attainder may inherit one another ; though fome have denied it, be- 
cauſe the Father had no Inheritable Blood in him. If he is of the Nobi- 
lity, or, a Gentleman, He and all his Poſterity are by this Attainder 
made Ignoble and Baſe. This Corruption of Blood is ſo high, that 
It cannot be Abſolutely Reſtored but by Authority of Parliament. 
[See of Reſtitution, poſtea.] 
Upon Conviction or Attainder of the Felon, the Owner ought to 


have his Goods again that were ſtolen from Him. For, 


1 Ventr. 413. 


By the 21 H.8. chap. 11. Reſtitution Jhall be made of Stolen Goods, 
or Money, to the Owner, after the Felon is found Guilty thereof, or 
Otherwiſe attainted by Reaſon of the Evidence given by the Party 
robb'd, or Owner, or by any other by their Procurement, The Fuſlices, 
before "wh the Felons are Found af may award Writs of Reſti- 


tution for the ſaid Goods, &c. 


52 Inſt. 714. PExecutors and Adminiſtrators are within this Statute z and they 

3 Inſt. 242. ſhall have Reſtitution, notwithſtanding a Sale in Market-Overt. 

#-ug '*9 This Statute has alter'd the Common Law as to that Point, But the 

6 Rep. 80. , Reſtitution muſt be only of the Goods expreſſed in the Indictment. 

Kely. 48, 49- If Goods are Stol'n, and not waiy'd in Flight, or ſeized for the King, 
the Party may take his Goods again without Proſecution. [ Quære, 
Whether the Proſecutor is entitled to Reftitution, if the Priſoner 
ſtands Mute?! 


I XI. 
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XI. The * dement See what is a Judgment, cha ra,] Of Judgment 
in Criminal G is. 20 by the . Law or b N U 
is alfo in Treaſon or Felony eithet Expreſs or Tmpli ed. Exprefs, * 3 Inſt. 52, 
when upon Appearance, &c. an Expreſs +: Hales is Given; as that 210. 
the Criminal ſhall be Hang'd by 51 Neck, Sc. Implied, When the 
Offender makes Default, and is Out lau d; hers the like Execution 


*ſhall be, as in Cafe of Expreſs Judgment. {See & 7 


The Judgment in High Treaſon. 


One and the ! ſame Judgment is Given in all High Treaſons, ex- z Inſt. 1, 
cept for Counterfeiting the Coin, and except in the Caſe of a Woman. 1 
[See infra.) kl. P. C. 19, 
The Offender ſhall be Drawn upon a Hurdle, (formerly with a 268. 
Rope about his Neck) to the Gallows, and there Hang'd by the P. C. 182. 
Neck and cut Down Alive, His Entrails taken Out and urn'd, his 
Head cut off, His Body Quarter'd, and his Head and Quarters Hung 
up where the King pleaſes. But © Beheading being Part of the z Inſt. 31, 
Judgment, the King may Pardon all the Ref under the Great Seal ; 5* 
as is uſually Done in Caſe of Nobility, 

The Judgment for! Counterferting the Coin is by Common Law, « z Inf. 17, 
and is only to be Drawn upon a Hurdle, and to be Hang'd. But e. 
whereas Clipping is made High Treaſon by ſubſequent Statutes, The 2686. 
Judgment is to de Hang d, Prawn, and Quarter'd, as ſome Contend, 3 Cro. 383. 
(Q.) For the Practice is otherwiſe. The Judgment for a Weman 7 4 En 
in all Caſes of High Treaſon is to be Drawn on a Hurdle, and 2 Lev. 98. 
Burnt. She ought not to be Beheaded or Hang'd. [See of For- 
Ffeiture, poſt, There are ſeveral Precedents of changing this Judg- 
ment to Beheading by the King's Warrant. ] 


The Judgment in Mifprifion of Treaſon, 


The Offender is to be condemn'd to Perpetual © Impriſonment, * 3 Inſt. 218. 
[Sce 1& 2 Ph. & M. chap. 10. and ſee of Forfeiture, infra.) H. P. C. 269. 


The Judgment in Petty Treaſon. 


For Standing Mute [See of the Behaviour of the Priſoner upon 

His Arraignment, ſapra.] But if it appears that the Party is Guilty, 

Judgment is to be Given thus, (vlg.) 

The f Man is to be Drawn on a Hurdle and Hang d. "PL IT 

 _A Homan is to be Drawn on a Hurdle and Burnt. * But if a H. P. C. 268. 
Wife is Acceſſory only to the Death of her Huſband, Both the Prin- e 


Pace, &c. 


cipal and Acceſſory ſhall be Hang d. [See of Forfeiture, infra.) 213. 


The Judgment in Felony of Death, As Murder, Burglary, Ce. 
and Larceny Above Te welve-pence. 


For Stünding Mate [See of the Behayiour of the Priſoner, chap. 4. 


foes If Guilty, ® one Judgment i in all Caſes, (viz.) > 3 Inſt, 53, 
an or Woman is to be Hang d till Dead. This cannot be FI. p. C. 268 


Altered by the King to a Beheading, though ſome Examples are to , lat. 629. 


the Contrary. But if the Party may have the Benefit of the Clergy 
| for 
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for the Felony, He ſhall be ſent (if the Judges think fit) to the 
Houſe of Correction; at leaſt for fx Months, and not above Two 


| Years from the Conviction. * Eſcape, four Vears from the 
6. , 


Re-taking. [See 5 Ann. chap. But, 

By the 31 Car. 2. chap. 2. If any One Convifted of Felony, ſhall 
in Open Court pray to be Tranſported, It may be done if the Court 
thinks fit. And, | 


By the 4 Geo. 1. chap. 11. Perſons Convifted of Larceny from 
the Perſon or Houle of Another, or in any other Manner, who By 
Law are entitled to the Benefit of the Clergy ( except Perſons Con- 
victed for Receiving or Buying StoPn Goods, knowing them to be 
Stol n) The Court inſtead of Burning in the Hand, or Whipping, may 
Order ſuch Offenders to be Tranſported to any of the King's Planta- 
tions in America for Seven Years, and for other Felony not within 
the Benefit of the Clergy, The King may Extend Mercy on Condition 
of Tranſportation ; as alſo to any Perſon Convicted of Receiving or 
Buying Sto'n Goods, knowing them to be Stol'n, for Fourteen Years, 
if ſuch Condition is General, or for any Other particular Time 

If ſuch Offenders ſhall Return within the Time, They ſhall be Exe- 
cuted, as Perſons Attainted of Felony without Benefit of Clergy. 

Nevertheleſs, the King may Diſpenſe with ſuch Tranſportation, and 
Allow of the Return of ſuch Offender, &c. 


[See the 6 Geo. 1. chap. 23. For the more effectual Tranſporta- 
tion of Felons, &c.] | 

Note, That if an Act of Parliament directs in any Caſe, that there 
ſhould be Judgment of Life and Member, &c. Judgment ſhall be 
given as in Caſe of Felony, (viz.) to be Hang'd by the Neck till He 
is Dead ; and Conſequently His Blood corrupted, and He ſhall for- 
feit as in Caſe of Felony, [See Of Forfeiture in Felony, poſt.] 


By the Stat. 25 Geo. 2. chap. 37. Perſons found Guilty of Wilful 
Murder ſhall be executed the Day next but one after Sentence paſſed, 
unleſs the ſame be a Sunday, and then on the Monday following, In 
London or Middleſex the Body of the Murderer ſhall be delivered to 
the Surgeons Company, and be Dilſected and Anatomized ; in other 
Counties to ſuch Surgeon as the Fudge ſhall direct, for the Purpoſe 
aforeſaid. Sentence ſhall be 1 in open Court immediately 
after Conviction of the Murderer, unleſs the Court ſhall ſee rea- 
ſonable Canſe to poſtpone the ſame ; in which Sentence ſhall be ex- 
preſſed not only the uſual Judgment of Death, but the Time appointed 
for the Execution, and the Marks of Infamy before directed. After 
Sentence, if there ſhall appear reaſonable Cauſe, the Fudge may ſtay 
Execution at bis Diſcretion, The Judge may appoint the Body of 
ſuch Criminal to be bung in Chains ; but in no Caſe to be buried, un- 
leſs after diſſected and Anatomized as aforeſaid. After Judgment 


fach Criminal is to be kept apart from other Priſoners, and no Per- 


ſon, except the Gaoler, to have Acceſs to him, without Leave of the 
Judge. The Fudge, if he reſpites Execution, may relax any of the 
above or after mentioned Reflraints. After Sentence, the Criminal to 
be fed on Bread and Water only, (except in Caſe of receiving the Sa- 

I cs crament, 
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crament, or ef any . Sickneſs) in.which. Caſe ſome known PH i 
fictan E Surgeon or " Apothecary may be admitted. 

. An. >» 1). \ 4 C3 nn ud , 
In Manſlaughter; The Offender i is ta by Burnt i in the Hand. [See 
Of Forfeiture, infra.) A — 1 be for Treſpaſs, tho' ws 1 Kar. 255 
Indictment was r Pony: 


ih} SB 
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$2 4s In Treaſon or Felohy. 


There is no Judgment pronounced. becauſe the Outlawry itſelf is 
a Judgment. But Execution ſhall be awarded, as*® in Treaſon or * : Inft. 13. 
Felony: upon Confeſſion or Verdict. ¶ See dhe 1 Ed. 6. chap. 12. gs ay 
4 & 5, Ph. & M. chap. 4- 8 Eli. chap. 4. 18 Ehiz. chap. _— 
22 Car. 2. chap. 5. 38 4W.&M. chod 9. Where One Ou! wd 
loſeth the Benefit' of the Clergy ; and Of Forferture.] 

He that is Indicted of a Treſpaſs-and Outlaw'd, ſhall be Fined. 


The Judgment in Petit Larceny. 


"A Man or Woman was to be * Whipt, and ſent to the Houſe of * Ibu _ 
Cyrrection, [See 5 Ann. chap. 6.] But now They may be hays 988 
ported, [See 4 Geo. 1. m_ 11. 6 Geo. 1, chap. 23. ſupra; And 
Of For ferture.] 

If One ſtands Mute on an Acraignment for Petit Larceny, He ſhall 
have the ſame Judgment, &c. as if He had confeld the Indictment, 


The Judgment in Chancemedley or 
Ks Defendends. 


There is no expreſs Judgment; But the Offender is let to Main- 5 age 148, 
pril to ſue out His Pardon of Courſe. [See the Statute of Marle- = 2 
bridge, or the 52 H. 3. chap. 26. and the Statute of Gloucefter, or 3 Inſt. 220. 
the 6 Ed. 1. chap. g.] The Lord Chancellor may do it without Nef. 3* 
Warrant from the King. [See Of Forfeiture.]) 


1, The Fudgment in Mz iſprifion of Felony. 
"To be © F ined and Impriſon'd, ders of Pu feiture infra.] * 3 Inſt, 36. 


The TOES. in Appeal of Death, | 
| To be 22 | „ , DON vat 


: The Judgnent for Striking in We eftminſter- Hol &c. ing the 
Courts, though No Blood is Drawn. 


The Rig be Hand is to be cut of, and an. Offender i is to be Im- ink 
. prifei 4 daring Life, 13 os | | 8 
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3 4 4 ATA. I TEES 2 "I NIP ach A | 
The Judgment for Striking and Drawing Blood in the King's 
= Palace, where the King is Refident. 


i: O 4 n 34 0 54 nl 3B . IR. et Sh 30 
? »The Right Hand is to be cut of, the Offender is to be 
To Fined at Diſcretion, and to be rc ws during Life. [ See the 

-33 H. 8. chap. 12. And f Forfeiture. }. If no Blood is drawn, He 
ſhall not loſe His Right Hand,  _ * | 


The Judgment in Premunire. bby 
O. i ct & AC IWR LY ids £6! 145599 1 54 44 
— TJTo be out of the King's Protection, and to be Inpri ſinel Pu- 
130. a. ring Pleaſure. CI þ op nee reer 
$ Inft. 125, See the 16 Rich/2. abap. f.]. But, if the Offender is dot in Priſon, 
_ The Ju t is Quad. Capiatur, &. i Here is ng Corruption of 
; Blood. ISee '5 Eliz. chap. 1.) And of Forfeiture, -poſt.]. _ 


The Judgment in Conſpiracy. 


9 The Villainout Judgment at the Cmman Law, at the Suit of 
"TY the King, is out of Uſe. [See 2 Int. 222. and of Conſpiracy, Book 3. 
| Ses alſo Jdriic... ſuper Chartas, chap. I Q«..0r the 28 Ed. I, chap, 10. 
and for the Expoſition thereof, 2 Inft. 561, 562.] 


11:5 a4 $624444t Sts £3 £535 11 
The Judgment in Attaint. 


> 
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The Judgment in Attaint , againſt the Petty Jury is as in the 
= — Caſe of Cee at de Ny 2 the King. 15 Tha: Two Caſes 
223 only That Villainaus Judgment was Given, But now ſee the 
23 H. 8. chap. 3. whereby the Severity of the Puniſhment at Com- 

mon Law is moderated, if the Writ of Attaint is Grounded upon 
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The Tudgment in Miſdemeantrs. 


The Judgment apd, Puniſhment for er-, may be a Fine, 
| Fine and Pillory, Fine and Whipping, Papers to be fixed on the 
+. +. Head; or: Breaſt,” or toibe.Read in publick. Places, by Way of Ac- 
*:Inft.126.b. knowledgment of the . &c. A Fine here is a Sum of Mo- 

Inft. 218. hich one is to the Ki for Contem t or Offenſe 

ney whic 18, tO, pay to. the King for any Ur P 

$ Rep. 59 againſt the Government. Oey, IS is to be Fined, the 
, > Judgment is Qyod Capiatur (i. e.) to be Impriſon d till the Fine is 
Re bs 16. Paid. * But if the Fine is Tender'd, There ought” to be no Impri- 


- ſonment, [See the 5 & G N & M. chap, 12. l. When a Defendang 

is to be amerced, and, not Fined, then the Pefchdänt is in Miſ&ri- 
_ 4.-.y Cordia, A Fine may be mitigated in the ſame Term in which it was 
118.122. 4. ſet, but after the/Term it cannot be. altered, LQ. 1 Keb. 276, &c.] 


+ Dale, ch. 82. 5 Some ſay that a Fine and Ranſom are the ſamę, Others ſay, that 

9 Ranſom (Rederiptio) implies that an Offender ought rt to be unpti- 
ſon'd, and then to be delivered in Conſideration of a Fine. 

1 * Where a Statute enacts, That an Offender ſhall be fined at the 

106 387, King's Pleaſure, it is to be underſtood, That the King's Judges, be- 


fore whouz the Party is oonvicted, ſhall ſet the Fine. 
It 


i is 2 Pradice in the "oe CE ive a 
Leave to ſpeak: with the Proſecutor; (i. 6 2 Satisfaction for 
the Colts of the Proſetution, and: alſo. for the Damages ſuſtained by 
Him, „ :be un End of all Huits; the Court at the fame. 
Time Account, an laclination to ſet a moderate. 
Fine on the Bahalf, df the King. 
Pillory is derived from Piloftre or Piller. For it is 3 Wooden * 3 Inſt. 249] 
Pillar, whetein:the Neck of the Offender is put and preſſed, _ 
which Account'it is called GollBregiuth. || By Statutes it is 3 

for Bakers, Foreſtallers, fat whole th Mathilo tolls Weights, for Fægerr, 


r 111 


F Sc. Sed Ms 
e jul ent of the! Pillory or Tumbrel 6 Dur ng · Cart) doth o L006. 
make the lafamous. Therefore the Judges ought to __— 138. 


conſider, before They give ſüch a:Judgment. - Fine ond Imprifonr 
ment for Offenſes Fincable, is a fair and Tyre My; elpecially for 
Offenders of Quality,- Note or Figute. 
There are Puniſhinents appoints. by divers Statute; 
for ſeveral O * In = pgs" TRADE be _ 
ted. 4 Georg.' 1. 11. Concerning Tranſportation of un- 
awful —— of Wool and Woolfels; and the 5 Geo. 1. ch. 28. 
Concerning Tranſportation of Deer- Stealers. 6 Georg. 1. chap. 21. 
$34: 6 — 4 the Tranſportation! of thoſe that forcibly, Hinder, 
ound or Beat any Officer of the Cuſtoms in the Execution of His 
Office, &c. 6 Georg. 1. chap. 23. For the more effectual Tranſpor- 
tation of Offenders; and for — of Thoſe that alicicaſly 
aſſault any Perſon in the Streets or * with Iatent to Tear 
wage their Clothes, _" T9 W 1 8 Ar 
XII. Forfeiture (Sori „Fe aut \Extru 2 Facere) Of Forfeiture: 
is a Penalty for an O 11 extending to Freebold and. Inſt. 59. a. 
Copybold Lands, and to Goods and Chattels. It is more or leſs, ac- 4-3 227 
cording to the Naturetof the O | may be by Convi&tion or 
Attainder, A Traitor's or Felo and Chatte are forfeited 
upon deen, W eR or Tenuments upon nk and not 
before. 


| bei, in H nigh 7 120 2 


: 40 9 in the dem . 20 His ich Treaſon, 1. That the * 1 Inf. 37. 
Delinquent ſhall-forfeit to the King Ml hie Lands, Tenements and 11. 4. "EY 
Hereditaments in Fee-ſimple or Feeatail (on for Life; as to the Fro- 3 Lak. 19, 
fits duripg the Offender's Life). Holden: or not Holden of any other, 21. 
"Uſes, Conditions, Entries, Sc. (not Rights of Actions where the 3 ** 925 
Eutry is taken auray) which He Had atithe Time of che Treaſon 
cominitted, orcafterwards, the Right of all others being ſaved. [See 
the 26 H. 8. ch. 13, 33 H. 8. ch. 20. 5 hd, , abap. 11. in- 
Ha.] There is no Forfeiture ſof Lada or ee ee or Rights in 
Auer Droit, (as in Nightiof the? Church; in Right of a Wife, but 
- *only during the Covertùte;. nor of a Founderſnip of a Hoyſe of Re- 
ligen in Nun ulnoigu; for! that 22 aneh) 0 the Blood of the 
Fsunder.) And. in Qipping, the Hereditamen ate Forfeited only 
"for Life. See g EA chup, 11. 1 EI obop. I.] 3. That his 4 
- -* Wie) all-loſe hes Dower, ant ben Jpinture. 85 in Petit Ten” | 


\ 
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ſon. [But ſee 5 Elz. cb. 11. 18 Elia. ch. 1. 5 GD, z. cb. 26. 
for Clipping, Sc.] 3. That his Blood ſhalſ be Oorfuptedꝭ by be- 
coming Baſe as to His Birth, and that his Childrem ſhall not inberit 
to Him or any of his Anbeſtots: ¶ dec of C iiion ant Atta inder, 
fupra.] In Counterfeiting the Coin or Clipping there is no Cotrup- 
tion of Blood. [See again 5 Elix. cb. 11. 181 EUA c xi: 8 &,9 


"”. - 7" ox chap. 26.] 4. That all his Goods and Chattels ſhall be for- 
feited from the Tims of 'the:Convi#50n. Fot where Goods and Chiity 
tels are forfeited, there ſhall .be:no Relation to the Crime commit 
ted, as it is in Forfeiture! of Lands. A Traitor or Felon after the 
*; Rep. 82. Treaſon or Felony committed, and before Conviction, may * ſell 
His Goods Bona Fide, whether Chattels Reul or Perſonal, for His 
Maintenance. I ſay, He may: ſell them Bona Fide. But if One; 
to prevent Forfeiture by Tyeaſon; Felony or Outlawry, maketh a 
Gife. of all his Gaode; and: afterwards is attainted or ovitlaw'd; 
Theſe Goods are Forfeited. See the 13 liz. chap. z.] An Exe- 
cutor cannot forfeit the Goods, which he hath as Executor. 
d 2 Inft. 12. If one commits Treaſon, and dies before Attainder, or is ſlain in 
4 Rep. 57: actual Rebellion; He forfeits nothing, if not. attainted by Act of 
Parliament. [See the 34 Ed. 3. chup. 1a. ] But if the Chief Juſtice 
of the King's Bench;' (who is Head Coroner of all Enzlang): in Per- 
ſon, upon View of the Body of him that was ſlain in open Rebellion, 
makes a Record thereof, and returneth it into the King's Bench, He 
ſhall forfeit his Lands and Gods. 
© 1 Inft. 13.4. " Thoſe that arc hang'd: by Martial | N in Time of War, for- 
3 Inſt. 21. feit no Lands. Nawe Hh 10 2112 ods ni lia vos 11. Ra 
See the 7 Ann. chap. 2 1. Whereby after the Deceaſe of the Pre- 
tender, no Attainder for Treaſon ſhall diſinherit the Heir, Cc. 
In Gaveltind, if the Father is hang d for Treaſon or Felony, the 
Sons ſhall inherit. [See the 17 Ed. 2. chap. 16.] Fr. 
. | ISL 3 ” 
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302. b. * Forfeiture of. Goods und: Chałtels, and Profits of Land during 

3Inſt. 3,218. Life, for His Concealment, [See 1 & 2 Mar. chap. 10.] But the 

H. P. e, 269. ne: ns 
Wife is Dowable. [See 1 Ed. 6. chap. 13.] 
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5 Forfeiture i Petit Treaſon and Felony. 
112 1 ee H 5 n n 


5 | 1 11 LR 

ez la. 227, For ſtanding Mejabd adjudged to Penance in Caſes of Petit 
223. Treaſon and Felony, | Forfeiture of Goods and Chattels. So it is for 
f * challenging above thirty- five Jurors. But not for challenging above 
Kely. 36. Twenty and under Thirty-ſix; For no Law giveth Forfeiture for 
challenging above Twenty. Neither is one convicted by the Chal- 
lenging above Twenty, as one was by the Common Law by Chal- 

lenze of Three: Jufle >} on 4.3 By „ I =» oft 
* 11nft. 37.a, The Forfeiture is as in High Treaſon as to Lands and Tene- 
41-2. 391-2. ments upon Attainder, and as to Goods and Chattels upon Convic- 
4 abr tin; ibn gb yin vo Attainder in Pettit. Treaſon or Felony, Lands 
and Tenements Enthiled are Forfeited] only during the Life of, the 
_ Tenant in Tail. lee the 33 H. ch. RD un.] The Inheritance 
+; Inft. zi. goes to the Iſſuen as The Ning ſhall have. the Profits of Inheritances 
that are not Holden, during the Liſe of the Perſon Attaint WF e- 
4 ony 3 
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CHAP. 5. 9 7 England, 2 
lony; but after his Deceaſe, The Inheritances that are hot t Holden 
extinguiſh, Again, it muſt be Obſerved that upon Attainder of Petit 
Tregſon, the Wife is not Dowable; but on Attainder of F. PEP 
ſhe is Dowable. [See the 1 Ed. 6. chap. 12. 5 Ed. 6. chap. 1 

Pirates, Robbers, and Murderers on ho Sea, Attainted before 
Commiſſioners by Virtue of the 28 H. 8. chap. 15. forfeit Lands, and 
incur Corruption of Blood. But not if they are tried Before the Lord | 
Admiral in the Court of Admiralty according to the Civil Law. 

The Forfeiture of Lands Relates to the Time Alledged in the « rag. 14. a; 
Indictment, for avoiding any Eſtates, Charges and Incumbrances & b. 390. b. 
made by the Felon after the Felony Committed. But for the Mean 
Profit of the Lands, It ſhall Relate only to the Judgment upon the 
Indictment, * If a Felon is Conui# by Verdict or Confeſſion, He * IInſt. 397. a; 
doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. 

But Lands and Tenements are not Forfeited, nor Blood Corrupted, 

before Attainder, or before Judgment (as before was ſaid in General) 

and then it Relates to the Time alledged in the Indictment, for a- 

voiding Eſtates, &c. Where Tenant in Fee-fimple committeth Petit 

Treaſon or Felony, and is Attainted, The King ſhall have a © Year, 2 In. 36, 
Day and Waſte in his Lands; or rather a Year and a Day in I al. 
of Waſte; and afterwards It cometh to the Lord by Eſcheat. [Sec Coke”: 5 
Magna Charta, chap. 22. 17 Ed. 2. chap. 16. 42 Ed. z. chap. 1. ] Copyh. $. 5b 
But the Lord may Compound with the King, and Have the Eſtate 
preſently. It muſt be a Tenant in Fee-fimple, not Tenant in Tail, 

or for Life. For the King ſhall have the Profits only of Weir Lands 

during their Lives. A Copyhold Eſtate is of Common Right pre- 

ſently forfeited to the Lord of the Manor in Caſe of Felony, This 

muſt be underſtood of Felonies puniſhable with Death, not of Petit 

Larceny. But if a Copyholder for Life is attainted of Felony, and par- 

don'd, He 1n the Reverſion for Life ſhall have the Eſtate. [See the 

24 H. 8. ch. 5. where one Indicted or Appeal'd for the Death of Ano- 

ther, attempting to Murder or Rob Him, ſhall forfeit nothing.] 


Forfeiture of Felo. de ſe. 


2A Fele de ſe Forfeits all his Goods and Chattels 91 and Per- 5 Iaſt. 35; 
ſonal, which he hath in his own Right; and all ſuch Dhattels Real 

which he hath jointly with his Wife, or in Her Right; but not un- 

til it is lawfully found by the Oath of Twelve Men before the Coro- 

ner Super Viſum Corports, That he is Fele de ſe. [1 Lev. 8. contra. 

He forfeits alſo Bonds, or Things in Action, belonging ſolely to him- 

ſelf, and all entire Chattels i in Poſſeſſion; except in the Caſe of Mer- 

chants where a Moiety only of ſuch Joint Chattels, as may be ſevered, 

is Forfeited. He does not Forfeit any Lands of Inheritance ; for he 

was not Attainted in his Life-Time ; nor the Goods and Chattels 

which he poſſeſſed as Executor or Adminiſtrator, nor a Guardian- « 1 Inſt. 84.b? 
ſhip in Socage or by Nature ; hecauſe here he hath nothing to his own 88. b. 

Uſe, [See of the C ourt of the Coroner, Book 4. ch, I. ante. 


Forfeiture in Maiflaughter, 


Forfeiture of Goods and Chattels upon Conviction, ; *8.P.C. 185; 
1-0 5 | | 185 2 
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Forfeiture in Chancemedley, 
and Se Defendendo. 


u 1laſt. 301. . Goods and Chattels, Debts and Duties whatſoever; are Forfeited 
3 Inſt. 220. upon Conviction, but no Freehold or Inheritance. Yet the Offenders 
have their Pardon of Courſe. ad F 


Porfei ture upon Outlawry 
In Treaſon, Felony, &c. 


bz Inf. 5 Upon Outlawry In Treaſon or Felony The Offender ſhall Loſe 
Fa yes. and Forfeit 'as much as if he Had Appear'd, and Judgment had 
5 Rep. 110, been Given againſt Him, as long as the Outlawry is in Force. 
H Fc 21 Thoſe that tarry till the Exigent in Treaſon, Felony or Petit Lar- 
* * ©" * ceny, Forfeit Their Goods and Chattels, though they Render Them- 
ſelves to Juſtice, and are Acquitted, For it was a Flight in Law. 
[See the 26 H. 8. chap. 13. 5 Ed. 6. chap. 1 1. infra, and Of the Pro- 
ceſs After Indiftment, ſupra. 55 
* 1 Inſt. 13.8. Upon Attainder of Felony by Oztlawry on an Appeal, The De- 
1 fendant ſhall forfeit only ſuch Lands, as He had at the Time of the 
' Outlawry Pronounced, For if, hanging the Proceſs, The Defendant 
conveyeth away his Land, and after is Outlaw'd ; The Conveyance 
is Good, and ſhall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He con- 
veyeth away his Land, and after is Outlaw'd, notwithſtanding the 
Conveyance The Lord ſhall have his Efcheat. For in an Appeal 
The Writ (whereon the Forfeiture is Grounded) containeth no Time 
when the Felony was committed, as an Indictment doth, Therefore 
the Eſcheat in an Appeal can relate only to the Outlawry pronounc'd; 
whereas it relates to the certain Time of the Fact ſet forth in the 
TIndi#ment. But though in an Indictment the Forfeiture ſhall re- 
late to the Time alledged in the Indictment, for avoiding Eſtates or 
Incumbrances made by the Felon after the Felony committed, The 
mean Profits of the Land ſhall relate only to the Judgment, as well 
in Caſe of Oatlawry, as in other Caſes. | 
Finch 351. By Outlawry in Actions All the Offender's Goods and Chattels 
N vi 3. are Forfeited to the King, whether Real as a Term for Years, or 
ew" Perſonal as Goods not fixt to the Freehold, Debts due by Specialty, 
but not by a ſimple Contract, Profit of the Lands, as Rents, Corn, 
(but not of the Land itſelf) wherein the Offender hath Freehold or 
Inheritance, But before the Time that the Outlawry appears of 
Record, The Defendant does not forfeit His Goods and Chattels ; 
nor the Profits of His Lands, if a Feoffment is made before Seiſure, 
[See for the Courſe of the Exchequer, Raym, 17.] 


Forfeiture in Petty Larceny, 


:1aſt.391.2. »The Offender upon Conviction, Forfeits Goods and Chattels ; 
- 218, but no Freehold Qr Inheritance. [See Forfeiture upon Outlawry, 
| &c. ante.] 

'F = Porfeiturg 
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| N | | 
Forfeiture upon Flight © © Ce 


If * Flight is found by Indictment Super Viſum Corporis before « , Ind. 218 
the Coroner in Cafe of Death ; or if the Jury find Flight in Trea- 233; 4 
ſon, Felony or Petit Larceny upon Acquittal; it is a Forfeiture of * 2710 
the Goods and Chattels, which One bad at the Time of the Indicß- '** 

ment or Acquittal. [See Of Falßſying Attaingers, poſt.] 


Forfeiture upon Appeal of Death. 


> The Defengant forfeits as in Felony, and the Lord ſhall have + 1 iaſt. 13.23 
His Land by Eſcheat. But the Forfeiture of the Land on Appeal 390. b. 
relates to the judgment only; whereas the. Forfeiture on an Indict- 
ment of Felony ſhall relate to the Day on which it was committed. 

[See Of Forfeiture in Felony and upon Ouflawry on Appeal, ſupra.] 
Forfeiture for Drawing a Weapon upon a Fudge, or for Striking in 
Weſiminfter- Hall, &c. fitting the Courts. 


The Offender Forfeits Lands and Tenements, Goods and Chat- 9 Inſt. 140; 
tels. Some ſay the Profits of the Lands only during Life, Others 11 ne: 


Note, That for Striking or Drawing Blood in the King's Palace, 76, 77. 
where His Royal Perſon Reſides, There is no Forfeiture of Lands 
or Goods, - [See the 33 H. 8. chap, 12.] BE: 


Forffeiture in Præmunire. 


Lands and Tenements in Fee-ſimple are forfeited, with Goods « Inſt. 129. b 
and Chattels. But Eſtates in Tail or for Life are forfeited only 130. a. 391 · a. 
during Life. Quœre, Whether an Attainder in a Præmunire ſhall + wn * 
have Relation to the Offenſe for the Forfeiture of Lands, or only to 3 Cro. 172; 
the Time of the Judgment. It extendeth not to Forfeiture of Fairs, 73. 
Markets, Rent-Charges, Warrens, Annuities, or other Heredita- 
ment that is not within the Word Land. 


Forfeiture | for Challenging to Fight for Money won at Play, &c. 
By the 9 Ann. ch. 14. The Offender Forfeits His Perſonal Eftate. 


Forfei ture By Papiſts. 


By the 1 Georg. 1. chap. 55. Papiſts not taking the Oaths, &. or 
in Default thereof nat Regiſtring their Names and Eftates, Forfeit 
the Fee-ſimple and Inheritance of all ſuch Lands, &c. not Regiſter'd, 
or Fraudulently Regiſter d, wherein They or any in Truſt for Them 
were ſeiſed; and the full Value of the Inheritance of all ſuch Lands, 
4 * of Abſence or Non- conformity to the Church, Book 3. 
Chap. 3. 1 | 


2 — 


_—_T___W. * ah ——_— — 
* nc 


* Fatetur facinus, qui judiciuts fugit, 31nfts 188. 5 Rep. 109. 


Forfeiture 


" Laws of England. 07 


ſay the Land ſhall be forfeited during Life. 2 Roll. Abr. 


— ——_ — 


An 22 of the _Boox iv 0 


Forfeiture by Artificers exercifing or teaching their Trades in 
F oreign Parts. 


by hs 5 tes. EY 27. If any Artificer-i in Wal, Tron, Steel, 
Braſs, or any other Metal, Ghckenoker, Watch-maker, &c. ſhall ex- 


7 erriſe or teach His Trude in a: Foreign Country ; and ſhall not return 


C 


23 Rep. 10. 


N 07 


Þ 5 Rep. 1 


3 Cro. 173. 


© 4 Inſt. 66. 


into this Realni within Six Months after Warning by the Ambaſſador, 


' Envoy, &c. or by One of the Secretaries of State, and from thence- 
forth Continually inhabit: within bis Realm; He ſhall be incapa- 


ble of Taking any Legacy, or of being Executor or Adminifirator, 


or of Taking any. Landi, &c. and ſhall Forfcit all his Lands, Gods, 
ce. 10 His Majeſty's Uje, and ſhall be Deem d Alien, &. Beek? 42; 


By the: 33 H. 8. chap. 20. F any Perjon” ſhall' be Attainted if | 
High! Treafon, The King ſhall be Deemed and Althudged in Afual 
Piſſeſion of the Lands, Tenements and Hereditaments, Uſes, Rights, 
Entries, Conditions, Rever ſions, Remainders, Gobds and Chattels, 1 
all ther. Things of the Offender {6 Attainted, which the King might 
Lawfully have, or which the Offender might Lawfilly forfeit, as if 
He had # +1 Attainted * Parhament, without any Office or In 35 
tion foundlt. 
Saving to. all there: Cxtept of the Offender attai ted of High 


2 4 7 reaſon, his Heirs and Afjigns, and all other Perſons claiming Ty 
Him, or to His Uſe after the Treaſon Committed) All ſuch Rights, 


Titles, Intereſts, &c. which any + of Then uc 10 have, Y N 1 ny 
had never been made. , | 


This Act doth veſt the Actual Poſſeſſion in the King Preſently 
iy the Attainder, as well in the Life as after the Death of the Perſon 
N and as well of Lands in Tail as of Land in Fee. ſimple. 

It alſo extendeth to all Manner of Attainders by Treaſon, whe- 


+ : her by Confeſſion, Menues pe, or N u * Attainder > 


Parliament. 

In the Caſe of Purchaſe by 4 an Alien, * in Caſe of a Perſon * 
tainted of * Felony, who is not the. King' s Tenant, Præmunire, Alie- 
nation in Mortmain, Condition. broken, Se. The Inheritance or 
Freehold of Land is not veſted in the King, till Office found by 
Force of, Jamie under the Great Scal; for that is an n Office of 
Farce of a Commiſſion from the — is only an Office of 
Inſtruction, or to Inſtruct the King and his Officers of the Certainty 


of the Land, &c. by which it may be put in Charge. 
By the 1 Rich; 3. chap. 3. None ball ſei e the Goods gf any "RY 


for Arreſted, before He is Convict or Attaint of Felony ; ; _ Pain 


7 fo forfeit Dove Ms, Value Us the Goods 0 taken. 
"The Goods ” ak Delinquent cannot 3 beſote Wey are 


| 4 though They may be Inventoried, and the Town Pay be 


charged therewith, before Indictment. 

en ſome Statutes It is ſaid Upon Forfeiture to be at ah Ko”, 
Will, Of Body, Lands and Goods, &c. But this is not to be extend- 
ed further than Impriſonment, Lands and W mee 


2 | XII | 
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„XIII. A9 Gehe ray, ber lad and Gra for Good. ue as Of Arrett or 
— Criminaloßs Civil Caſes, if the Indictment is Inſufficient or 1 
Void thougb 4p" $4 on. Improper Latin. rege Sc. See Criminal - 
the. M, g bapi point}. e 8 
Four Days att allow! dran the King's Benth to move in Ane of A 
Jodgment. VI 10 ihne © „i bun Mt i 1 

aA Judgment; may be Re verſed in T reaſon! or Felony, * Rer. « 1Inft. 2 5. b. 
poet $9199 Cate flor the Judgment.on a Herdict. +/+ 2 Inſt. 60. 
I Upon Ouglasory in Treaſon or Felony It may be Reverſed by Wa. 5 477 
Writ of Error, or by Plea. See for Outlawry the 1 H. g. chap. 5. 215, 22 

8 6 H.P. 40. b 8 K. Gr * 10. and obſerve, That few Qutlawries 
for T reaſon; Felony or Treſpaſa are Valid; becauſe theſe Acts are 
ngtſpurſned. [See thei 4 & 5H 9, Mi cup. 18. For the Reverſal of 
Outlawrics 1 in the Offenſes under Treaſon hnd F elony 9 1 och 
hl 111 22 2d Do H Nieren un t 
"Io By Abe 5 Ed. 6 chap. JI, Protefs. of Qutlawry: Againſt One Fur 
Pieaſon, bring out! of - the-Realm, vr beyond Sed, \i/hall be goed in 
Welt] 4 {0% if the Fanty woithin* One Mear after the Outlawry, or 
a Janet reen, ſhall. gield Himſeſ, to the: Chref Fuſtice g Eng- 
land; and Traverſe tbe Indictment, or Appeal, whereupon He was 
Outlaw'd, : He 100 be Admitted: fo ſuch Ti Mt a ”"_— Acquit, 
Tal be Diſcvarged vf fueb nen. 1 2h) | 
. ne 
(See the 26 H. 8 ge p. * 1 80 that has i in ry of Treaſen One 
by theſe Statutes. is barr'd of His Weit of Error, if He does not come 5 
in 3 a Vear after the Ou while He was out of the 
Realm, or beyond Sea. 
Note, 1. That after an Outlawry of Sn. or | Felon 7 is Re 
verſed, 1 Party muſt:plead to the Indictment. a to 55 
E Judgment '0n; a Verdict is Erroneous, Both 3 

and the Execution, and all the Proceedings, may be Reyerſed by 

Writ of Error. But if the Indictment is Inſufficient, and the Re va 

acquitted thereon; The King need not bring a Writ of Error; for 

the Party may be again Indicted... . [Sge Of the ;Proce/s in Terasse | 
or Felony Ae Preſentment or Indickment, Ln] 14 en 4 


"By the 7 W. 3. chap. 3 "i Falſe or Improper LE any Indid- 
ment of High Treaſon, PER any Corruption of Blood may be made, 
or for Miſprifion of ſuch Treaſon, after Conviction, ſhall be Cauſe to 
Arreſt Judgment: Let any Fudgment given upon ſuch Indictment may 
be, Reverſed, 7 Writ of Error, as en FR | 


' Altainders may. be» Palffed (Proved to be Falk) By Writ of biInſt, 104. b. 
Error or By Plea, in Reſpect of Lands and Good. 

1. Attainders in Reſpect of © Lands may be. Falfified, By the © ; Inſt. 230, 
Party Himſelf; as when the Attainder is Void, as by ſuch as had ff P. G 
no Commiſſion, &c. ¶ See infra. ] or by Plea of Pardon by Act of 251. F 
Parliament ; for if the Treaſon. or Felony is Pardon'd, the Attainder 
cannot Stand, [See infra.] By Others; as by a Purchaſer, &c, 
if the Purchaſe was before 8 Attainder, and the Offenſe is Al- 
ledged in the Indictment before it was Done to their Prejudice. 

Here He may falſify in Reſpect of the Time, but not for the Offenſe, 
If one La another of His 9 N and after is Indicted 7 Fe- 
- ony, 


75 faite bf the Boo IV? 
bew, ſuppoſed to be committed before the — * beld 4 is 1 
Outlaw d, the Feoffer,may Traverſe the Felohy, or che Pi me 
of the Feoffment, tho the Party HitnſelE is bound by i it. And foi 1 
is, if one is Indicted of Felony; and is Attpinted 4 5 ow | 
feſſion, the Feoffee ſhall Falſify the Attaintier; bx Denying the Fe- 
lony. But if the Attainder is by Verdict of Twelve Men a 
 Feoffer ſhall not falſify by Traverling the Offenſe;"biit the Time 
a; „ only. If there is an Attaindet of Treaſon or Felony y, and then! the 
H. F. C. 711. Treaſon is pardon'd by Act of Parliainent; The Heir ſhall falſity 
the Attainder by Plea, as well as the Party: 
The Heir of a Perſon attainted of Treaſon ey (with lde King 
Licence, or Conſent of the Attorney-General; 'but- not othery 
bring His Writ of Error, to Reverſe the Attainder of his 9 
b faſt. 215. tho properly ſpeaking, a Perſon attainted can have no Heir, | But 
4 Inſt. 2t. this is ſuffered, becauſe Otherwiſe He would be without Remed 
— Nay, the Perſon Himſelf may have a Writ of Errot, to "Reverke 
His 1 if He ns His Errors, and bath Leave from the 
„ Inſt. 231. Court, to proſecute His Writ. The Heir may falſfy by Plea ab 
5 Rep. 111. Attainder of the Acceſſory in Fe! where the Principal has Re- 
9 Rep. 119- erſed an Outlawry, and has been Acquitted by Verdict and Jude: 
ment of the Reverſal. 80 the Reverſal of the Attainder of t 
Principal by Verdict reverſes the Attainder* of the Acceſſory. An 
Executor may bring a Writ of Error, to Reverſe an Attainder of 
Treaſon or Felony, as well as the Heir. 
« ; Inſt. 23, Note, That where the Judgment is Void, or Corant non Fudice, 


Inſt. 23 
7 


232. The Party is not Driven to his Mrit of Errer, but may falſify the 
os Abr. Attainder by Plea ; ſhewing the Spocial Matter, which makes it 
Void. Thus One may Plead a Pardon of the Treaſon or Felony b 


Act of Parliament, and avoid the Attainder by Plea; for he hat 
no other Remedy. The ng Letters Patent cannot Reverſe an 


Attainder. 
„3 Inft, 232, 2. Attainders may be falfified in Reſpect of « Goods and Chattels, 
233- By the Party Himſelf, or By Others. By the Party Himſelf; as 


5 —4 — = One i 1s Indices Before the Coroner for the Death of Another, * 


dels are Forfeited, which he had at the Time of the Verdict given. 
This cannot be Falfified by Traverſe, but it may be Falfified by 
Matter of Law; for where the Indiment is Void or. Inſufficient, 
There is no Forfeiture. By Others, as where one is Indicted be- 
fore Juſtices of Oyer and Ger, and is acquitted by Verdict, but 
the Jury Find, that He Fled for the ſame ; and alſo Find in Parti- 
cular, what Goods He had at the Time of the Verdict; any one 
chat had Property in thoſe Goods, may Traverſe the Finding. S0 
when an Exigent is Awarded, and the Defendant is in Priſon, Gc. 
The Party, or His Executors or Admin ators, ſhall have a Writ 
_ . of Error, to Reverſe the Award of the Exigent. 
* There is a Flight in Law, as when One is Indicted of Felony; 
and Proceſs contineed apainſt Him upon His Default of Appearance, 
and an Exigent᷑ is awarded. For altho' he appeareth, All his Goods 
and Chatteks are forfeited by the Award of the Exigent, the“ He is 
afterwards Acquitted. But the Outlawry may be falſified by Matter 
of Law, if the Indictment is Inſufficient, or the Proceſs in Brigent 
Errgneous, * 4% upon. Macter of Tas or Record, One may 
Ne Excuſe 


"Lowe of England. 


2 Hi Abſence ; as where One was in Priſon, or or beyond. bes, - 
at the Time of the Exigent Awarded : Or If the King before the 
Exigent does Grant His Pardon. FA 


By the 3z H. 8. this, 20. Foy Perſo fon flat he nl. f 
is h Treatön by the Courſe of the Common Law vr Statutes of _ 
this Realm, every ſuch Attainder by the Common Law ſhall be of - 
as Great Force and Efett, 4. if 4 it had been done by 22 of 
Parliament. 


' This Statute is to be Intended Us . Laufil Attaltiderd by the ba +3 Inſt. 31 
Courſe of the Common Law, and not of Erroneous or Void At- 
tainders ; which therefore _—_ be Avoided by Writ of Error. 


By the 29 Eliz. thap. A No Rech- of Atainder that Now 5s; 
172 wy Perſon for Treaſon, where the Party Attainted Is or Hath 

n executed for the ſame Treaſth, hall Sun be Revrfed By 
any Plea or Writ of Error. * 


This Statute extends ** to Attainders of Treafot e the 5 Inſt. 31, 5 
Statute, | 21, 223-4" 


XIV. Buceution 6 mls de a 0 the 8 2 Ws Exectilon 
Fan; HEE fupra.) But ſome Examples have been to 14 Contrary n 
irtue of the Privy Seal. (.) The Etecution ought to be in the rg 38 A 
me * County, where the Party was Tried and Convidted; except Sen e 
the Record of the Attainder is removed into the King 8 Bench, which 2 G5 8 
may award the Execution in the ſame County, where it Its, Sr. 4; Gro. 16. 
The King's Bench hath Power to award' Ex Bon againſt Perſons 
Attainted in © Parliament, the Record and the 160 be deing remov'd * | Lev. 61. 
thither, The judgment belongs to the Judge, but the Execution 
muſt be done by the Sheriff, Ge. who in Caſe of Life and Death 
may do it upon the Precept of the Judge undet his Seal, without 
any Writ, If the Sheriff, or other roper Officer, Alters the Exc- 
cution, or any other doth Execute t Offender, or if He is Slain 
without Authority of Law, It is Felony, and the Law implies Ma- 
lice. But (as has been ſaid before) The King may Pardon Part of 
the Execution in Treaſon, (viz.) All but the Beheading. If one 
Condemn'd to be Hang'd comes to Life after he i is Hang d, f He wt. * 389, 
to be Hang'd again till he is Dead. 
As the Body of a Traitor or Felon is Forfeited to the Ring by he 
Execution, fo in High Treaſon the Quartets were formerly, but now 
the Head only is, uſually ſtuck up in ſome Publick Place; and in 
F elony for Barbarous Murder, The Body of the Felon after Execu- 
tion is uſually Hung upon a Gibbet near the City, Town or Vil- . 
lage, where the Crime was Committed, and near the Highway. 
Now by the Statute 25 Geo: 2. c. 35. the Body is either to be Hung 
in Chains, or Anatomized, as 3 ſet forth. 


l 
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® Executio eft executio juris ſecundum judicium. 3 inſt. 212. 
Fudicaudum oft legibus, n exemplis. Ibid, 4 Rep. 33. 
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Ae ; Inftiture T. the BOOL 


Oe R.. XV. A. Neprieve, (from Reprise Taken Bach) is-to Tuke bick, 


1 of or To ſuſpend; the Execution of a Criminal, and the Proceedings of 

the Law; v. the Law, for a Time. Every Judge that has Power to Order the 
Reprieve. Execution; has of Common Right a Powet to Grant a Reprieve. 

If a. Woman is Convict and Attainted of. High Treaſon, Petit 

Treaſon. of Felony; and is Found by an Enqueſt or Jury. of Maz 

S. P. C. 198. trons, impanelled by. the Sheriff, Sc. in a private Rooms. Duick 

Finch 478. with Child, (for Privement Enſeint, or with Child; is not enough) 

H. P. C. apa. Execution ſhall be Reſpited till her Delivery. But ſhe ſhall take 

this Favour but once, though ſhe is again Quick with Child. 

Oftentimes Execution is. Stopp'd upon * of Tranſpprta- 

tion. f the 22 & 23 Car. 2. g 74 ang 44 Gro, ba aud, 

ra 0 

© Kely. 4. © No Priſoner Convicted *. any Felony, for which he ee have 

his Clergy, at the Seſſions of the Old Bailey for London and Migale- 

ſez, &c. ought to. be Reprieved. but in Open Seſſions, and: not 

Otherwiſe, without the King's Expreſs Warrant, and not by Wee 

of Any Juſtices of Gaol- Delivery, or Qyer and Ternziner. ee 


Of Reftita- XVI. Reſtitution, is where One being Attaintcd- of Treaſon, 


Petit Treaſon or Felony, (whereby the Blood is Stain'd and;Cor- 

23 2 inf. 240. rupted) He or his Heirs, is Reſtored to His Lands, &c; He may be 
reſtored upon a Pardon, and the, Heir. may be Reſtored: if the An- 

73 *** 233: . ceſtor is Executed. The King may Reſtore by his Charter, Lands; 
* 7 Int. 8. 4. Goods and. Chattels Forfeited to him by any Attainder; But if b by 
— * Attainder The Blood is Corrupted, That muſt be Reſtor d by Par- 
340; 361. liament. Of Reſtitutions by Parliament, ſome. are in Blood only. 
Some are General Reſtitutions to Blood, Honours, Dae, Aabe⸗ 

ritance, and all that was loſt by Attainder. 

The King may Reſtore the Party or His Heirs to His Lk be- 
cauſe no Perſon is prejudic'd by it. But Reſtitution of Blood cannot 
be made By Him, becauſe it would be a Prejudice to others. The 
King's Pardon Reſtores the Blood, as to all Iſſue FO an the 
Attainder, . | 


Thus of our « Gude of Ju 1 or of the Juriſdiction of Courts, 
and. of the ſeveral Kinds of Courts, Of Remedies without Suit in' 
Court, and of the Proceedings in Givil and Criminal Cauſes; which 

Concludes the Fourth O&jez? of our Engliſh, Laws, (viz,). The 
S Per ſons of which England i is Compoſed ; Their Eftates; ; the Crimes 
and Miſdemæanors that may be Committed by Them 3 rad che Cours 
of Fuftice or Jamal ia of Courts. To | 


All which I ſubmit to the Correction of the 1 Ione 
made this Attempt to Methodize the Study of our Laws, with 
Hopes that others, by finding Faults in it, may (for the Good of 
our ur Country) dire& me at la to make it mom ns 
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= Batemem, Diſſeiſin, Page 329 
A 88 [See Plea] A 
Abbeys and Monuſteries, How 


Diſcharged of Tithes, 188, 

1 18 9, 190 
Abeyance, _— 
Ability, or not, [See Admin Hrut ion, 
Age, Alien, Attainder, Baſtard, 
Diſcent, Deviſe, Excommunication, 


Evidence, Huſband and Wife, u- 
fants, Leaſe, Outlawry, Papiſts 


| Purchaſe, Te en Wi 7 . 


ſuration, 643 
Oath of, 215 
Accedas ad Curiam, 590 
Acceptance, 196, 197, 306 
. 196, 197, 296 


Of an Executorſhip, 337 
Acceſſory, '373, 370, 300, 383, 396, 
397, 407, 408, 409, 410, 
105 8 670 


550, 557, 558 
. [ See Satisfaltien,] f ? 


Account, Of Executors and Admini- 


Kratos, 346, 353, 354 
Of Conſtables. See Conſtable. 


Of Church. wardens. [ See Church- 
warden.) 
Of Overſeers of the Poor. [See 
Overſeer. | 
Of Surveyors of the Highways, &c. 
See Surveyor] © 
Of Treaſurers. See Treaſurer. 
Account, [ See Action.] 
Accountants to the King, 20, 21, 


128, 156, 195, 190, 495, 496 
[Sce Court of Exchequer, ]'' 


411, 
[See Prineipal. 


Accord. 


* 


* 


| 


Acquittance, *- Page-294, * 5, 628 


_— 560, 561 
Who nn to Bring Ac- 
tions, 382, 583 


Againſt whom may Actions be 
brought, 156, 583, 603, 604 
See Petitions} 

Where muſt Actions be laid, 496, 


497, 583, 584, 535 
Muſt be brought in due Time, 


6 58 5 to 588 
[cee Limitarion.] 
Aion of Account, 561, 562 
Action 1 in Caſe, 562 to 569 


Upon an Aſumpfit, 61, 563, 564 


For a Nuſance, 565, 566 
l [See Nuſance.) . 
For Deceit, 566 

. [See Warranty.) 


In Trover and Converfion, 566, 567 


Upon Statutes, 567, 568, 569, 
OATS 14 6, 583, 586 
[See Information.! 
In Detinue, 569, 570 
See Mager of Law.] 
Upon Covenant, 9 
See Covenant. 
In Debt, $974, 572 
[Se Rent. | 
In Treſpaſs Vi et Armis. 572, 
; "37 Ir 3/4 
In Eje&ment, | 1 $74, $76 
Quare Iimpedit, 575, 570 
Upon Waſte, 576, $77, 578 
Idee Wafee.] | Oh 
In Replevin, 199, 201, 579, 
580, 51, 582 
[ See County- Court, Diſtreſs, 
Reſcous.] 


Adds of Parliament, | See Statutes] 
8 2 


_— aud Aer ori, 40%, 408 


The 7 A B L E. | 

, — — — —— —— 
Ad Colligenduam Bona Defuncti Li- Alehouſes, Teige 421 
teræ, P. 337, 338, 352, 521 [See Inns, Nuſance.] 


Addition, 603, 64 53 653 ] Altengtion, 148, 244, 240, 31 8 316, 
Ad Inquirendum Breve, 5900. 318 
Ad Admittendum Clericum, bid. | {See Condition, * eiture , 
Ad Quod Damnum, Ibid, Mortmain.] 
Admimfiration, 348 to 3E, 355, 526, ens, where capable or not, 
55 2 527, 528 24, 342 e 359,477 . 
8 onis non, 351, 35. mony $ 
urante Monro Pte 337,338, | Allegiance, 2 Hou 23, 359, 3 f 
350, 351 Oath required, 570, 425, 427 
Pendente Lite, 350, 352 432, 479 
88 | Durante ahi extra Regnum, | Pretending to abſolve from it, 
1 333 Treaſon, 364 
Cum Tamale Kune, 351 | A,Ljuÿ. ian th 425 
Ae n 348 | Allowance of Franchiſes, 227,228 
 Haltreraſkintbalnteſtate' Goods, Tee Banktapt, =: 4328 
349,351, 353 Altaragi um, 170 
"ik $A Mun 222] 364 — Table of Tithes, 172 to 
His Office and Duty. Ibid. 179 
Not diſabled by Outlawry, 606 | | Catalogue of Mriti, 590 to 603 
| Nos fotced to put in Special Bail, Anboſſader, 57, 606 
608 Amendment of Record, 533 


1 Pa ys noſGalla when Plaintiff, 634 | Auerciament, 139, 510, 511, 618 
Admiral 2 A [Sees rt See Caurte Leet, Court-Baron, 


of Aral. ni KN Curt of Pie Powers , 
Aumittance: 4 1445 522, 5133. Court of the Commiſion: 
03 | [See Gurt Bana, 718 of Sewers. ] 

3 N x61, 162 | Amicus Curie, .) 618, 674 
Ho divided, 162, 164, 168 | Hnabaptiſts.  : 427 
| [See Preſentation, Collation, Anceſtor. | | 169, 70 
Donation! i, ide! 1244 aa 207 

orf Coparcenera, Jointenanis, and Antient Demeſne, 147, 222, 254,285 

. Tenants in Common, 157  [See:Conre. of Antient Demeine.] 

"Writ of Right of Advowſon, 601 | Appeal, in Felony, . 656 

 Afeerors, ca 52s bf, 515 Of Demut Wife, 
[See Court-Leet and Court 656 to 659, 667, 668, 670 
Baron. Are. in Eceleiaſtical cal Cauſes, 530, 

Aﬀtdovits, may be taken in he — 19 Anse 
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352, 353 
Upon Bankrupt $ Eſtates, 328,329 
Dilthingas. „ 
Divorce, 65. 66, 130 
Dog-biting, 58, 569 
Donati ve, 19, 35» I 04, 16 55 109 
Dovehouſe, | 467 


Dower, [See Eſtate in _Dower.] 
Drunkenneſs, 14, 41, 358, 373» 


421, 422 
Duces | Bern, 1 
Duels, N 374 


| 


* 1-4 

0 % * 1 
» + +4 1 
— * _— 


Dureſs, [See Impriſonment.] 


DV. 
Ene | See Aion of EZject- 
ment.] 
Election, _ uncertain Grants, 


| Page 274 
| Rules concerning Election, 274. 
, When determined by Acceptance, 
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 Bleftion of Perſons, 1 19, 475 to 479 
[See Officers, Court of Parliament. ] 


" [Sce Eflate by Elegit 42 131 
cution.] 
Elopement, 63, 65, 131, 656, 657 
Ember acer y, As | | | 442 
Endeavour, — — 352 
[See Intention. 
Eng land, {I I 
How divided, 8, 4.6 


Entry, when lawful, 133, 134, 231, 
2850, 437 278, 310, 450, 
452, 586 
When taken away, 231, 449, 
450, 555, 556, 586, 58 
By Law and by Conſent, _ 
Engqueſt W 5 2 606, 688 
5 rit o [S Inquiren- 
dum.] * 


Equity, | 
Relating to Mortgages, 148 0 
151 
Error, Writ of, 471, 587, 588 35 
639, 646, 641 
Error, where reverſed, ¶ See the 

ſeveral Courts, Tit. Courts.) 
Eſcape, 79 15 55 369, 370 
Where Felony, 309, 370, 371 
Idee Gnoler, Town] 

Eſcheat, 140 315, 329, 684, 685 


Eſcrow, „ Mts B28 
Efpouſals, Go, 61 
Eſquire, 46, 47, 462 
Efendi Quiet, de Talis Fe 593 
Effoin-Day, | 475, 612 
Eſtate in Lands, GSS. 121 
Appendant, Appurtenant to, 123, 
1 
[See Appendant and Appurte- 

nant, | 
A Inciden 
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n — 
— — 
1 


be TA 


BTL E. 


Incidehts fo, * 


Pg 143. 124, 
135 r 77814 
How Divid 124 | 
How F wes or Loſt, [ See. For- 
feiture.] 
Eflate in Fre fimple, 124, 140 1285 A 
| 200 


See Deviſe, Diſcent. 
mine Fre- Tan, 118 N 128 
See Deviſe .] | | 
f Inheritance may or may 
not be entailed, 128, 207 


Miſchiefs of Entailed Eftates, 


128, 129 | 
[Set Fine, Recovery, Leaſes.) | 
a in Tafl After Ps Wity of I- 
ſue Extinct, 129 
[See Eſtdte fot Life.] 


Eftate by Curteſ of ory, 129, 
Huſband Copyholder may be 


* - % * 4 


15 


Eſiate i in Dower, 12 70 by 12 
See Eftate for Life, Eftate by 
Copy, Gc.  Jointute:] 
Eflate for Life, 
If Tenant for Life, &c. ſows th 
Land and Dies, [See Corn.) 
Not Sateable by the Sheriff iy 
5 | 
Where no Eftate is «expect in 
ihe G Grant, What, 281 
Advice to Tenants fbr Life, 


— 
* 


[See Rent . 
Eflate for Tears, 


When may a Tenant 7055 5 


Enter, | its 
It cannot be Entailed, 128, 311 
See Deviſe.] 

If Tenant for Years ſows the 
Lind and Dies, and the Term 
Ends, who ſhall have the Crop, 


135 
Saleable by Sheriff upon Execu- 


8 


tion, 135, 136, 636, 637 

Effate at Will, 135, 136, 140, 141, 
192, 279, 280 

Eftate at Sufferance, 136, 1 37 
Efaate by Cy of Court-Roll, 137 to 
4 2 f 142 | 

What may be granted by Copy, 
141 


Ihe Method of granting 9 


133» 134» 135 # 


hold Eſtates. Paw" 147, 14 
Fines Copyholds, 
Copyhold d Cuſtoms; See Cuſtom 
Copyholds may bl entailed by 
__ Cuftory, 128 
| Copyholds Dowable by Cſtom, 


131, 
Widows Eff by Cuſto b. mM 
I 
Copyholds, Bor ee 
5 Cop 


46 
olds not inelded 1 in y 4 
atutes concerning ( Guardians, 


72 
| Quagerphil Copatechary, ents. 
nancy, and Tenancy in Cam- 


mon. | 
Nor within the 27.8. 55 5 


| Statotes cogcer king Corgi, 


Copy yhold Lands not "Aﬀrts Q 
| ind the Heirs, | 141 
. Copyhold Lands cannot de 855 


tended by Elep: 
| Cannot pa by Nin 00h $4 
lee ow 8 2 Pre. 
ſentment, Ami France, Ser- 


voices Curt. Raron 
a in Antient Demeſne, See Au- 

"FHent Demeſie.] 

Se ag 8 {See Gd Hor 

origage.) 

— by Statute-Merchant , = Tis, 
152, 301, 302, 303 

When void againſt Purchaſers, 
233, 234, 302, 303 


au. * Statute-Staple, 152 301, 


302, 303 
l | 

void agamſt Purchaſers, 
233, 234. 301, 393, 30 
Void Statute may be a nd. Ob 

. ligation, 304 

Eſtate by Elegit, 1 52, 593. 635, 636, 
03; 

Efate in Land deviſed to Exicutory, 


2, 
[& Authority, eres {8 


Eftatt 3 in Coparcenary, 154, 15 5, 231 
Partition, how to be made in C- 
parcenary, e 

[See Advouſon.] 9 44 
Eftate 


hen 


The T A B T A 


lars in Fointengney, Page 155, 156 


Partition, haw to be made in 
intenancy, 156 

See Advow/jqn.] 
e eee en where bid. 
A 136, 197; 1 58 
158 60 161| 
N r Abſoluts or Contin- 
139 


en what Eftote may a Re- 
- mghneetiDepapd, or Not, 158, 
159 


Baue "AF ak Dignities, Ad- 
vowſons, Tithes, Tenures and 
Services, Annuities, Commons, 
Ways, -Multare af a Mil, Cor- 
rodieond Pevſians, Ofices, Fran» 
chiſes, Liberties, 160 fe 228 
See for Eſtates Incorporegl un- 

der the proper Titles. 
Efate | in Goeds and Chettels Perſonal, 
330 70 356 

* Goeds and Chatreli.] 
2236, 255, 673 
212, 213 


133. 135 
Where Loſt, * Not, 213, By 
Se * 
7 


Ef rea 

Eoin, of Lands after Execution, 
what Remedy, 207, 302, 637 

Nuidenae in Ci, Qanies, | 9, 103, 


113. 622 to 629 | 


Special Matter given * the 
General Tſſue, 617 
Newurcer to Evidence, 629 


"Res 0 be obſerved in Creating 
| 14 4 159 


ä 


| Whether Liy - Judges 


Evidence in Appeal of Death, 
Page 657, 658, 659 
see Writings, Preſumptions 
Witneſs] 
Exception, 237, 238 
[ See Reſervation, Buidince.) 
Exchange of Eſtates, 298 


Bechener, Bills of, and Promi 
Nates, 2297, 55 by 

Exchequer, Court of Bec 

Exobequer Bills, [See Feten 

Ex communication, 1325 $33 


ay ex- 


communicate, 524, $39 
Excommunication i in what Caſes, 


$34» 844 
Nifabilitics by Excommunication, 


5 
Who may Certity ehemann 
cation, 3» 534, 552 
Excommuni cato fl, $33» 


34> 594 
Excommunicaty Recipiendo, 1 594 


er ca(s Heliberand, Ibid. 


Executed ot Rxecutory, 158, 2 [ + 
264, 308 

Executione Fudicii, 594 
Execution in Civil Ver 204, 208, 
634 % 638, 641 

In Criminal Cauſes ; 691 

| Execater, 33% 337 


We or Refuſal of an Ex- 


ecutorſhi 337,338, 351 
Executor 2 His 3 Wee. 


338, 339, 340, 351, 355 
His Intereſt, _ _ 341 


Payer 341+ $42, 353 
1 Office 24 d Noiy, 2 to 346 
How far chargeable, 3 395 340, 


See Aﬀets.] 345, 340 
- How be forced to giye Fergie 
| Cannot be forced to pay Cot, 
Not Diſabled by Outlawry, 695 


Bill of Exceptions to Evidence, | Executory Deviſe, 279 

Did.  Exemplificati, , 273, 623 

Evidence in Criminal Cauſes , Exigent, 225, 594, 600, 607 
672 10 678 | [See Outlarory.] 

What Evidence aaigtains the In- Extent; | 302, 594 

gitment, 673 to 678 Extinguiſiment, 207 


[See 


_— a 


be 


FA L E 


— 


'[ See Eftate by 

Roll, Common, , Rent, | 

Extortion, 30 Page 439, 440 
* Fees.) | 


F. 
F. 
Falſe Kan, 
227 Judgment, 
N [See Maſter.) 
Fea | * 
Fee, 
Fre- Farm, "See Bf 4 1 
Fre-fimple, | See Eftate in 1085 
Fee-Tail, [See Eſtate in Fee- Sa] 


See Markets.] * 


594, b 


Fees, 76, 78, 79, 80, 8a, * 352, 
T 4395 440, 441 225 473» 2 
1, $25, 604, 656, 677 | 
Felony, ' 385. 366 


Publick, Relating to Coin, to the 
King and His Counſellors. Sol- 
diers and Mariners, the King's 
Armour , Popiſh Priefts, Rio- 
ters, Breach, of Priſon, Eſcape 
and Reſrous, 3606 to 372 

Private, Againſt the Life, the 
Body, Good and Habitation of 
Men, 33572 to 402 

Other Felonies concerning Witch- 
craft, Records, Cattle, Ships, 


Bankrupts, Forgery - &c. 402 


10 40% 
Examination of Felons to be cer- 


tified, heed 677 


See for Felons under their ſe- 


veral Titles. ] 


Felo de ſe, 372, 685 


Feme Covert, [See Huſband, Wife, Mo- © 


| men. 
 Feoffment, 
| [See Indentures to lead the 

Uſes of Feoffments.] © | 
Fiction of Law, 247, 948 
Fieri Facias, : g 
If the Defendant 15 7 $95,937 
Clerk, and ſo Returned, what, 


637, 638 b 


Fro, 511, 682, 683 
See Amerctament, | 
Fine and Ranſom the Difference, 
682, 683 


Fine, 


y of Court- 


199, 202, 221 7 125 „ 
16, 17, 594 


138, 192 | 


124, 1795 147, 
Ty | 


ms 


249 to 251, 273, 274. | 


97 |. 


Fines upon Copyholds, 


86e E $: 
pe by Copy of Py Fes 
Ines, P 2 1, 252 
How Divided, - tet”. by 78 
Who aa r me net Ley cr 
Tate by Fine, 253, 254 
Of what Things may) of may 
not a Fine be Levied;'2 54, 255 

1 oO hom * be 
ed e 542 
Of d Fo orce and E 0 55 15 
with Reſpect to the Prrſons 
that are to be Bard, 255 o 


5 ö 260, 261 

- [See Privies, 8 725 
| Their Effect oh Neiße to the 
rue that are to be Barr'd, 
Lr! 9629 to 261 
F 4s * How Fines may be A ided, 261 
We Acknowledge a Fine in the 
Name of Another,” where Fe- 
lony, T a 403 
59 


Fire, | 5 

| [See Burni ng, Beruane, 3 
Fi reel, [See Nuſance.] 2 

Firſt-Fruits, © 29, 35 38, 494, 496 
| e 2 24, 687, 690 
572 
Porcible Entry and Ded, 449 to 


42, 595 

382, 383 

7 219, 220 
[See Courts of the Poreft. ] 

Forfeiture, 1: 23130, 140 

In Civil Caſes, 21, 22, 139, 140, 

147 to 151, 197, 198, 243 to 

247, 315 70. 320, 323, 324, 

326 t0'329 

Of Lands, 21, 22, 315 10 329 

Of Goods and Chattels, 21, 22, 

224 to 227 

Of Copybold Lands, 139, 140 

In Criminal Caſes, of Lands or 

Cuhattels, 64, 430; 682 to 689 

Forfeiture of Lands, to what 

Time it ſhall relate in Trea- 

ſon and Felony, 684 co 689 

Forfeiture of Goods and Chattels, 

—* what Time it (hall Relate, 


Frcible Marriage, © 
Foreſt, 


682 fo 689 

[See Pardon. 
Forfeiture upon Outlowery | in Ac- 
tion, "MG 


[See 


W „ a + 4 Py 1 * * 22 * 2 22 8 6 
» * 0 
* 


T A” 5 LL 


See Outlaury, Reſtitution.) - 
een Outlawry in 5 reaſon or 


Felany, A Page 686 
Ebbe. i] 457, 459, 460 
Forgery, W 537. 438 

Where Felony, 405, 406, 407 
437, 438 

e Seal]. o o 
8 „ ni ,no589» 595 
Fowl, Wild, . 331, 332 
Franchiſes, | N 6561 217 
1 Kinds, 27 fo 228 
What Franchiſes may be Claim'd | 


ine by Preſcription, or not, 224, 
12 235, 446 227 
I see Preſcription.) | 
What Franchiſes muſt Love Al- 
.. lowance, | [See Allowance, ] 
When the Common Law ſhall 
take Place, 218, 219, 537, 
139883 541 
1 Forfeited, 227, 392 
[See Liberties, Uſurpation ] 


Frank- Almoign, rg 192 
Erank- Marriage, % un. 
Franl- Fee, 1 6% 147 


234. 235, 236, 311, 112, 
232, 333, 032 
* Deceit, Git, Aas gage, | 
I Purchaſe. 210 
Bre- Chapel, [See dne, „8 
Freebold,” _ 123.124 133 
) [See Tavery and Se; n.] - 
Cannot be Loft but md Lau, 643 
Fugitives, oh 224 
bi 0 Porfinre in > Criminal 
Caſes. / 


Fs 


| Fraud, 


} 2 Din it 


G. 
AM E. Deſtroying of, 219, 200, 
| 888 2 fo 465, 522 


Gaming, | J 308 N g2Þs, 534, 687 
Gaol, | See Pri on.] 


Gaoler, 80, 83. 1505 3755 371, W 
641 
See Eſcape 5 
Gavellind, ih 2 232, 684 
Gentleman and Ceutleuman, 46 
Gt, 34232, 333 
Of Lands, 273, 274 


Of Goods and Chattels by the 


462 60 465, 52, 522 


Grant, 5 i 


Party or A wy Law. Page 
2332 
_ Gifts Fraudulent,, See Fraud d.] 
Advice worre Deeds of Gift, 


332, 333 

Glebe, | FN 134: 170, 171, 172 

Good Karg, x 86, 444 {9 447 

Face, J 34 ' 

Goode; and Chatrels, ( See Eftare in 
Goods and Chattels, Felony, For- 
feiture, Liberties, $ ucceſhions | 

een, of a oule of Correction, 

[8e Houſe of CorreCtion.} 


2273, 274, 270 
Rules concerning Grants, 276, 


44277 
(see Attornment,  Eleftic on, E- 


ate in Reuenſon, Leaſe 


Preſeripti on. 


le of Copyhold Eſtates, 141; 


10 144 


Gre 12 {0 15, 71, 72, 73, 162 


Of Spiritualties, 27, 28, 29, 31 


Guernſey, Ille of, 25, 482 
T Abeas Corpus, 17, 595 
Habeas Corpora Furatorum, 59 5 
Habere Facias Seifinam, : | Tbid. 
Habere Facias Poſſeſſionem, Ibid, 
Habendum of a Becd, 2 2438 
Hereſy, 422, 423 


Hal, "Blood, when it may take by De- 


— 


ſcent, or not, 229 t0 231 
| Adminiſtration Grantable to lat 


. 184350 
Capable of Diſtribution d on Inte- 
ſtate's Eſtate, 354 
Hamlet, 3 
Health of Body and Mind, er Non: 
Compos.] | 
Heir, 24, 70; 71, 72, 124, 125, Py 
| to 231 
Lineal or Collateral, 229, 230 


The Word Heirs neceſſary to 
make an Inheritance; where, 
1 and where not, 124, 125 
See Eftate in Fre- Simple] 
Next of Blood by Inheritance or 

by Purchaſe, the Difference, 


229, 230 


Where 


8 R 


— 
———_— — 


The 


* 


44 „„ 18 — — - < 


7A E L E 


— 2 ** — 4 > > 


© Whers Goods and Chatte may, 
88 may not go to the Heir, 


Hage 70, 71, 311, 339 
Where Money is payable to the 


Hir, and not to the Executor, 


149, IO, 194, 195 
Where che Heir mall take — 


vantage of Covenants, 242 

Where a Warranty 
[See Warranty. ] 

Where He ſhall not ſuffer by 


Non-Claim, [See Fines.] + 


Where Bound by the Act of His 
Anceſtor, 70, 71, 110, 304, 


171 

Execution on the beak of an 

- +  - Heir, when, 636, 638 

What Heir thay bring an Appeal 

of Death, * 1 6556, 657 

Heir- Loom da to, are 70 

Hereditament, 123, 160 
[See Land. 4 

Heriot, ä Ras 133 | 

Hermaphbrodite, 0 2041 N 


High Treaſon, [See Treaſon.] 
Highways, 103, 104, 213 
By whom to be Repair'd, 


413 
| What Courts have Cognizanch of 
f the ee 112, 58 954. 


652, 6 
| [See Survahn Be. and "rl 
Hage 
Homicide, ¶ See Murder, Man, 


ter] 
8 + eee, 378, 379, 380 
Per Infortunium, 379 
[See Deodand.] ' + 
Excuſable, 379, 380 
Juſtifiable, 380, 381 
Homi ne Replegiando, 59 "4 648, 650 | 
Honour, 1 
T See Court of. Conſtable and 
Marſbal), 
Hops ed 176 
Wok, [See Merket 2 
Hoſpitals, n 102, 11 


TSee Colleges, Eke, Leer. 
By whom. to be viſited, 19, 27, 


776; 485 
[Sce Vitor) | 


Hour, 12, 6 FM 


binds Him, | 


| maß, 


194. 


190, 511, 514, 515, 619 


| | gntings, 


H ouſe, Manſon: Hſe, ht. Page 
3808, 399 
' Ons hath a Right to Air and 
Light in his own Houſe, 46 
[See Niſance.] 
Doors of «Houſe hot to be bike 
- n, when , 86, 637, 6 
Pas of a Hod may yt broke 
open, when, 75, 90, 327, 
450, 604, 640, 641, 6445 645 
| (8 her ary nt Lar- 
Whew One may Aſſemble his 
Friends ce Defend his Houſe, 
48 78 I 
| Whether Houſes pay Tithes, 156 
Houſes in Corporations” or Mar- 
ket” Towns, [See Inrollment , 
" Leaſes] 100 D 
Sbop; Warehouſe,” Coach- Houſe, 
1 Robb'd, 395, 390, 3 397 
1 Burglary, n 


bery. 


+, a Tr x. 


Hue 1900 577 3927 to 39 5 Ma 444 
Hundred, 3 
When may it Preſeribe De non 
Deci mando 13288 
pen . * a Robbery, 

> 393, 
- 5 * I 3, 394 


for a Riot, 393 
| Challenge | for Default of Hun- 


dredors, [See Jury. * 


—— — 


| Hundred-Courts] See Court.] 
Huſband and Wie, 60 
One Perſon in Law, 62, 162 


Huſband hath Power over his 
Wife's Perſon, - 62, 63 
287 Hath Power over her Eſtate, 695 
614, 233 
What Leaſes of the Wife's Eſtate 

may bind Her, 281, 282 


Idee Pines, Retovery, Leaſe. 


' Several Rights do Accrue to the 
men 66, 67, 129 10 1 

E [Set nber Mie riage, Pu 
raphernalia, Wife, Women. 
See Courts Aae the City 


Londor) © f 


DE OT. : * F * 14. 15 


Capable of Conſeating 1 to Mar- 


riage, 60 
Whether his Purchaſe may be a- 
voided, 233, 256, 2573 258 
Cannot make a Will., 336 
Whether he muſt Anſwer! in a 
| Criminal or Civil Profecation, 


Cuſtody: of Him, 

How he may Sue or Defend, mid 
Tdiota Inquirendo vel Examinando, 595 | 
Jeofails, Statutes concerning Them, 
557 569, 611, 616, 33 640, 


5 5 8 641, © 95 
enjey, Or, 1x 2, 482 

Jews, 6B, 428, 626 
Ignorance, | 1 652 
Imparlance, 613 


Impeachment, of Waſte, [See Waſte.) 
Impediments, . 256 to 259 
ren Lawful, 16, 17, 550 
[See Arreft.] 
Unlawful, 16, 17, 312, 572, 
594 
Incidents, 123, 124, 126, 123,126 
| th 194; 975 313, 522, 
5 36351, $57 
ee 236, 237, 271, 272 
0 [See Deed, Apprentices. | 
To Lead Uſes, Se 110 267 
Indicavit, d? d aeg, 596 
ladichment, 6531 to 65 5 | 
See Fury, Trial © 
| What Required in Indictments, 
v1, I DSL bo 655 
Where a Copy of an AY 4 
s to be granted, 
When to be preferred EAA. an | 
Aceton, 19, 34, 3 5, 36, 164 
[See RD. 7 | 
Infant, if, 34, 21 | 
What Acts may, or may not Bind 
Him, 12, 13. 14, 23% 234. 
12 85 253, 254 286, 264, 333, 
3341, 357, 358, 014, 632 
How Sue or Defend, 13 
See Clergy, Benefit of, De- 


357. 1 | 


| Inmates, © 
Inns and Inpherpers, 58, 385, 468, 


= 


der, Outlawry;, Waſte 1] 


Mer and Outfangthef, Page 512 


Infor "mation, 3 10901 660; 661 
[Sec Actions upon Statutes.] 


and Information, = 


Ting, 457 458 
Inbabitant, who, 94. 109, 111 
Inbibition, | 599 
Inheritance, v.19 


[See Eſtate in Fee-ſimple and 
Eſtate in Fee-tail. | 

| InjuntZien, | 596 

junctions of the king. 1 19 

468, 469 


585, 503, 564, 369, 570 
[See Nuſence.] hay: IB 


Innuendo, 56 3 
Inqueſt of Office, [See — 
Inquiſition, 654, 655 


| [See Coroner, ] Penis 
Inrollment of Deeds, 264, 272, 273, 
62a, 623 
[See Bxempli /fication.] 
Erpel [ See Trzal.] 
Inſtruments, | See Bed 
Infiitution, 34, 35, 164, 165, 169 
[See Biſhop, Plenarty.] 
Intention, Evil, 3.58, 366, 373 to 377, 


399» 490, 402, 450, 451, 


| 454, 57 
Inter dict, | 4. 


Intereſt, 122, 152, 153, 155, 156 
[See Authority. 


| Inteflate, I See doming ration.) 


Intruſion, 329 
Inventory, 3.42, 363, 355, 548 


viſe, Executor, Guardian I 
3 


Yorntenants, | See Eſtates in Jointe- 
nancy. | 

Fointure, 131, 132, 133 
| {fo fatto, | | 18. 197, 448 
n 2 
Biſhopricks are Donative there, 

and not Elective, 1 
They make void all Spiritual 
Promotions, &c. 36, 37, 38 
King's Bench may Reverſe a 
| Judgment given in the King's 
Bench in Ireland, 2, 49u, => 
Pay x 535 


| Tjues, | 


A Fines Rear. A "ws 


Informer, [See Actious upon Statutes, 


= 


T2" tB \L E 


. „* 8 


Iues . their — Signlifications , 
Page 76, 593, 615, 616 


In Civil Cauſes, 616,617 

In Criminal Cauſes, 669, 671 | 

To Kill Him, &c. tee. Treaſon, 
High. 


Tl Draw ons. upon Him, 


or to give Him Reproachſul or 
Threatning Words, [See Mi, 


pri ſion. 

Exempt from proſecutions, as a | 
n 
[See Bribery. ] ; 


Muſt not take Notice of the | 
- . -Guſtoms of Inferior Courts, 


Weben, 551, 560, 618 

[See Pardon, Trial] 
Judgment, 631, 63a, 533 
By Default, 632 


_ By Confeſſion, or by Warrant to 
Confeſs Judgment, Ibid. 


Upon Demurrer, Tbid. 
Upon Trial, Ibid. 
When Good, or not, Againſt Pur- 
chaſors. x 234, 235 
When Good, or not, Againſt Cre- 
ditors, 2335 234 
When it may be ſtay d, or arreſt- 
ed, 633 
| When ſet aſide, 632 
How revived, | 639 
[See Scire Facias. ] 


To acknowledge a Judgment in 
the Name of Another, when 

. Felony, 403 
Statutes concerning Judgments , 
234, 235, 632, 638, 040, 641 
[See Error, Notice, Record. 
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Judgments in Criminal Caſes, 678 o 


683 
In High Treaſon 679, 680 
In Miſpriſion of Treaſon, id. 
In Petty of Treaſon, ia. 


In Felony of Death, as Murder, 


Burglary, Sc. and Larceny 
above Twelve-pence, . 16:4. 
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29 Car. 2. ch. 3. For Prevention of 
Frauds and Perjuries, 235, 279, 


280, 300, 309, 310, 334, 335 


W. & M. 


2 NM. & M. chap. 5. Of Diſtreſſes for 
Rent, 203, 204, 205 
3& 4 NV. & M. ch. g. Of Benefit of 
Clergy, 411, 412 
4& 5 NM. & M. ch. 18. Of Informa- 
tions, | 661 
8 SVM. & M. cb. 10. Of Actions of 
Covenants, 571 


Ann. 


4& 5 Ann, ch. 16. Sec. 10, 11, 12. 
276, 588 

8 Ann. ch. 17. For the Better Security 
of Rents, „ 
12 Ann. Sell. 2. ch. 17. For Preferving 
Ships in Diſtreſs, : 404 


©, Wy 
1 Geo. 1. ch. 11. Of Travelling Wag- 
gons, Se. 106 
1 Geo. 1. ch. 52. Of Surveyors of High- 


ways, „. 


1 Geo. 1. ch. 57, For Regulating Hack- 


ney Coaches, &c, 107 
"5 4 Geo, 
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4 Geo. 1. ch. 11. Taking Reward for 
helping to Stolen Goods, P. 397,398 
5 Geo. 1. ch. 8. Of Parents or Huſbands 
leaving Wife or Children on the Pa- 


riſh, 102 
5 Geo. 1. ch. 12. Of Waggons travel - 
ling for Hire, 107 


6 Geo. 1. ch. 23. Apprehending Perſon 
who takes Reward for helping 


Stolen Goods, 
7 Geo. 1. ch. 21. For a Bunkriprs B 
charge, 329 
8 Geo. 1. ch. 6. Of the Quakers Affir- 
mation, 437, 627 
8 Geo. 1. ch. 1 9. For Preſerving the 
Game, | 220 
8 Gee. 1. ch. 22. Of forging Powers to 
transfer Stock, &c. 1 
8 Geo. 1. ch. 24. Of Piracy, 398, 408, 
415, 500, 501 


8 Geo. 1. ch. 25. Of Statutes Staple, 
I 52, 302, 303 

9 Geo. 1. ch. 1. Of the Habeas Corpus | 
Act, 17 
9 Geo. 1. ch. 7. Of the Settlement of 
the Poor, 87, 100, 101 

9 Geo. 1. cb. 22. Of going Armed in 


Diſguiſe, &c. 220, 389, 394, 404, 


463, 669 
9 Geo. 1. ch. 24. Of the Oaths of Al- 
legiance, Cc. 426 |. 


9 Geo. 1. chap. 28. For executing Ju- 
- ſtice in the Mint, 370, 371 
9 Geo. 1. ch. 29. To enable Lords of 

Manors to recover their Fines, 145 
10 Geo. 1. ch. 4. Of the Oaths of Al- 


legiance, &c. 426 
Io Geo. 1. ch. 17. For Regulating Pi- 
lots, 49 
11 Geo. 1. ch. 9. Of Forging Bank- 
Notes, 405 
I1Geo. 1. ch. 18. For the Government 


of the City of London, 336 


11 Geo. 1. ch. 22. For preventing Out- 


rages in pretended Privileged Places, 
71 

12 Geo. 1. ch. 29. For preventing vex⸗ 
atious Arreſts, 439, 604, 610 
12 Geo. 1. ch. 31. For Nifi Prius in 
Middleſex, 504 
12 Geo. 1. ch. 32. For ſecuring the Ef- 
fects of the Suitors of the Court of 
Chancery, and preventing the Coun- 


| 


| 


terfeiting India Bonds, Page 405, 
8 


485 

12 Geo. 1. ch. 36. For Putney-Bridgs, 
406 

13 Geo. 1. . 29. Oaths of Allegiance, 
Sc. | 272 

Geo. 2, 

1 Geo. 2. ch. 9. For Seamens Wages, 
48 

1 Geo. 2. 8 13. For performing Qua- 


rentine, | 14, 404, 416 
1 Geo. 2. ch. 14. For encouraging Sea- 
men, 48 
1 Geo. 2. ch. 19. For puniſhing ſuch as 
deſtroy Turnpikes, &c. 389 
1 Geo, 2. ch. 23. Oaths of Allegiance, 
Se. 42 5 
2 Geo. 2. ch. 11. For paving the Streets 
of Weſiminſter, 109 
2 Geo. 2. ch. 18, Concerning Exporta- 
tion of Corn, 458 
2 Geo. 2. ch, 21, For Trial = Mar- 


ders, 373, 670 
2 Geo. 2. ch. 22. For Relief of Debtors, 
604, 610, 635 

2 Geo. 2. ch. 2 3. For Regulation of At- 
torneys, 441, 474 
2 Geo. 2. ch, 24. For preventing Bri- 


bery in Elections, 439, 479 
2 Geo. 2. ch. 2 5. For preventing For- 


gery, Perjury, Sc. 405, 414, 437, 


439 
2 Geo. 2. ch. 28. For enabling Perſons 


proſecuted for running Goods, to 
defend in Forma Pauperis, 58 3 

2 Geo. 2. ch. 31. Oaths of Allegiance, 
Se. 33, 35, 41, 425, 474 
2 Geo. 2. ch. 36. For Regulation of 
Seamen in Merchants-Service, 49 

3 Geo. 2. ch. 5. For enabling his Ma- 
jeſty, to prohibit his Subjects from 
lending Money to a foreign Prince, 
3 Geo. 2. ch. 25. For Regulation of 
Juries, 619, 620 

3 Geo. 2. ch. 26. Concerning the Mea- 
ſure of Coals, 461 

3 Geo. 2. ch, 27, Relicf of Debtors, 
604, 610, 635 
Geo. 2, ch, 29. For Inrollment of 
Papiſts Deeds, &c. 426 


3 Geo, 


— 


. 


The TABLE. 


3 Geo. 2, ch. 30. To put an End to 
Diſputes touching Decrees made in 
Chancery, Page 48 


bran 425 
4 Geo. 2. ch, 7. For Juries in M:ddle- 
ſex, | 619, 620 


4 Geo. 2. chap. 10. To enable Idiots, | 


Truſtees, &c, to convey, 1 5 

4 Geo. 2. ch. 16. To prevent ſtealing 
of Linen, &c. 417 

4 Geo. 2. ch. 18. To prevent counter- 
feiting Mediterranean Paſles, 405 

4 Geo. 2. ch. 21, To explain an Act for 
Naturalizing Foreign Proteſtants, 24 

4 Geo. 2. ch. 26. That Proceedings in 
Courts of Juſtice ſhall be in Engliſb, 
305, 484, 611, 662 

4 Geo. 2. ch. 28. For preventing Frauds 
by Tenants, 137, 194, 198, 575 

4 Geo. 2. ch. 32. For puniſhing Stealers 
of Lead, Iron Bars, &c. 387 


5 Geo. 2. ch. 12, Concerning Exporta- | 


tion of Corn, 458 
5 Geo. 2. ch, 18, For Qualification of 
Juſtices, 87 
5 Geo. 2. ch. 19. For determining Ap- 
peals according to the Merits, &c. 


507, 592, 656 
5 Geo. 2. ch. 20, For regulating Pilots, 


49 

5 Geo, 2. cb. 25. For making Proceſs 
in Equity effectual, 488 

5 Geo. 2. ch. 27. Of vexatious Arreſts, 
610, 611 

5 Geo. 2. ch. 30. To prevent Frauds by 
Bankrupts, 83, 297, 298, 325 70 

| 339, 404, 414 

5 Geo. 2. ch, 33. Againſt deſtroying 
Turnpikes, a 389, 390 

6 Geo. 2. ch. 3. For puniſhing Mutiny 
and Deſertion, 49 

6 Geo. 2. ch. 4. Oaths of Allegiance, 
Sc. 33, 35, 41, 215, 425, 432 

6 Geo. 2. ch. 5. For Inrollment of Deeds 
by Papiſts, 288, 426 

6 Geo. 2. ch. 6. For obviating a Doubt 
upon the Engliſb Act, 611 

6 Geo. 2. ch. 14. For preventing vexa- 
tious Arreſts, &c. Did. 

6 Geo. 2. ch. 23. To explain an Act for 


regulating Elections, 479, 480, 50 


6 Geo. 2. ch. 26. To prevent Coining 


28 ** 


1 


Broad- pieces, Page 363 


5 | 6 Geo. 2. ch. 27. To explain the Act 
4 Geo. 2. ch. 6. Oaths of Allegiance; &c. | 


for Regulation of Attorneys, 474 
6,Geo. 2. ch. 29. Concerning the Mea- 


ſure of Ballaſt, 4.61 


6 Geo. 2. ch. 3 1. For Relief of Pariſhes, 
Ec. 69 


6 Geo. 2. ch. 34. For performing Qua- 


tentine, 14, 404, 416 
6 Geo. 2. ch. 47. Againſt cutting Sea- 
Banks, Hop- binds, &c. 389 


7 Geo. 2. ch. 8. Againſt Stock- jobbing, 


334 
7 Geo. 2. ch. 9. For cutting Hedges 


near Highways, 107 
7 Geo. 2. ch. 15. To ſettle how far 
Owners of Ships ſhall be liable for 
Imbezilment of Maſter, &c. 50 
7 Geo. 2. ch. 16. Concerning Elections 
in Scotland, 479 
7 Geo. 2. ch. 20, For more eaſy re- 
deeming, Cc. Mortgages, 151 
7 Geo. 2. ch. 21. Againſt Aſſault with 
Intent to Rob, | 395 
7 Geo. 2. ch. 22. Againſt Forgery, 406 
8 Geo. 2. ch, 16. Hue and Cry, 394 
8 Geo. 2. ch. 20. Againſt demoliſhing 
Turnkipes, 389, 390 
8 Geo. 2. ch. 21. For regulating Sea- 
men in the Merchants Service, 50 
8 Geo. 2. ch, 2 5. For Papiſts Eſtates, 


Sc. 70 
8 Geo. 2. ch. 30. Concerning Elections 
for Parliament, 479 
9 Geo. 2. ch. 5. Repeals 1 Fac. 1. of 
Witchcraft, 402 
9 Geo. 2. ch. 18. Againſt Forgery, 405, 
439 
9 Geo. 2. ch. 26. For Papiſts Eſtates, 
Sc. | 70 
9 Geo. 2. ch. 30. Againſt inliſting for 
foreign Service, 367 
9 Geo. 2. ch. 3 5. Againſt Smuggling, 
| 6 
9 Geo. 2. ch. 36. To reſtrain Ciſt 8 
Charities, 319 
9 Geo. 2. ch. 38. Concerning Elections 
to Parliament, 4 


79 
10 Geo. 2. ch. 8. Againſt Stock- b- 
bing, 334 


10 Geo. 2. ch. 14. For collecting Mo- 
ney 


7. be 


TABLE 


| ney at Leghorn for diſtreſſed Seamen, 
Page 50 

10 Geo. 2. ch. 32. Againſt cutting Banks, 
firing Coal-pits, &c. 


Se. 2 
11 Geo. 2. ch, 17. For Papiſts Eſtates, 
Sc. Thid. 


11 Geo. 2. ch. 19. Concerning Land- 
lords and Tenants, 195, 201, 203, 


204, 205, 276, 280, 280, NN | 


574, 575, 502 | | 
16 Geo. 2. ch. 32. For Papiſts Eſtates, 


11 Geo, 2. ch. 22. Againſt Riots, Sc. 
to prevent Exportation .of Corn, 


369 | 


11 Geo. 2. ch. 24. Concerning Privi- 
lege of Parliament, &c. 479 
12 Geo. 2. ch. 13. Attorneys and Solli- 
citors, 474 
12 Geo. 2. ch. 14. For Papiſts Eſtates, 
Fc. 


584 
12 Geo. 2. ch. 29. Bridges, 113 
13 Geo. 2. ch, 17. For the Encreaſe of 


Seamen, 50 


13 Geo. 2. ch. 18. Attornies and Solli- | 


citors, 474 
13 Geo. 2. cb. 19. Againſt Gaming, 


13 Geo. 2. 1 20. Againſt fraudulent 


Freeholds, &c. 479 
14 Geo 2. cb. 6. Againſt Sheep- ſtealing, 


414, 416 
14 Geo. 2. ch. 10. Court of Conſcience, | 


London, 548 
14 Geo. 2. ch. 20. For Common Re- 


coveries, and for Eſtates per auter 
vie, 264, 355 
14 Geo. 2. ch. 21. For Papiſts Eſtates, 
Sc. 70 
14 Geo. 2. ch. 33. Bridges, Vagrants, 
112, 113, 115 

14 Geo. 2. ch. 38. Concerning Seamen, 


50 

14 Geo. 2. ch. 42. For weighing Car- 
riages, &c. 107, 108 
15 Geo. 2. ch. 2. To repeal a Clauſe 


concerning Waggon-Wheels, 108 
15 Geo. 2. ch. 22. Concerning Elec- 
tions, 479 
Is Geo, 2. ch. 24. Juſtices of Peace, 
Vagrants, 


90 | 


11 Geo. 2. ch, 11, For Papiſis Eſtates, 


16 Geo. 2. chap. 31. 


| 


70 
12 Geo. 2. ch. 28. Concerning Gaming, | 


21 Geo. 2. 


87, 115 


15 Geo. 2. ch. 27. Againſt Stealing 
Cloth, 92 Page 416 
15 Geo. 2. ch. 28. Againſt Counter- 
feiting, &c. the Coin, 363 
15 Geo. 2. ch. 30. To hinder Luna- 


_ .. ticks from matrying, 15 
1% Geo. 2. ch, 34. Againſt Sheep-ſteal- 


ing, 1414, 416 


| 16 Geo. 2. ch. 11, To regulate. Elec- 


tions in Scotland, 479 
Againſt aſbiſting 


Eſcapes of Traitors and Felons, 371 


Cc. of 
17 Geo. 2. ch. 3: Overſeers of the Poor, 
103 

17 Gs 2. ch. 5. Luoaticks, Vagrants, 
16, 99, 115 


17 Gee. 2. ch. 34. To encourage Sea- 
men againſt the Enemy, 50 
17 Geo. 2. ch. 37, Concerning Pariſh- 
Rates, | 101 
17 Geo. 2. ch. 38. For Relief of the 
Poor, 101, 102, 103 
17 Geo. 2. ch. 39. Of Treaſon in cor- 
reſponding, &c. with the Preten- 
der's Sons, 365 
18 Ceo. 2. ch. 18. Elections, Parliament, 
479 

18 Geo. 2. ch. 20. Juſtices of Peace, 87 
18 Geo, 2. ch. 27. Stealing Linen, 415 


18 Geo, 2. ch. 30. Piracy, 398 
19 Geo. 2. ch, 16. Papiſts, 70 
19 Geo. 2. ch. 21, Curling and Swear- 
ing, 420 


19 Geo. 2. ch. 28. Elections, Parlia- 
ment, | 479 
19 Geo. 2. ch. 32. Bankrupts, 329 
19 Geo. 2. ch. 34. Cuſtoms and Exciſe, 
414 

20 Geo. 2. ch, 1. Suſpenſion of Habeas 
Corpus Act, 17 
20 Geo. 2. ch. 3. Treaſon, Trials, 676 
20 Ges. 2. 6h. 19. Apprentices, Ser- 
vants, 52, 56 
20 Geo. 2. ch. 2 1. Aſſiſes, Norfolk, 50 5 
20 Geo. 2. ch. 37. Sheriffs, 8 
ch. 3. Arreſts, 604. 
ch. 11. Ships of War, 50 
ch. 12. Aſſiſes, Bucks, 505 
ch. 28. Roads, 108 
ch. 24. Hue and Cry, 395 
ch. 33. Ships of War, 50 
4 22 Geo 
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14 - 4 


— * 
4 


. 1 wt . 5 0 „* 5 — . * % , 4 . * . + \ . I A 
* , 
— 1 — nk —_— 
a - 
: . 
% 
/ . . 
4 by 2 b 7 , * 
. 
* oo 4 , - * * —̃ — ” - : — — 0 wi 


22 Geo. 2.c. 46. Hue and Cry; Attor- 
neys and Solicitors, Page. 395, 474 
22 G. 2. ch. 47. Court of Conſcience, 
Southwark, 4 
23 Geo. 2. ch. 11. Perjury, 437, 054 
23 Geo. 2. c. 27, Court of Conſcience, 
Weſtminſter, 868 554 
23 Geo. 2. ch. 28. Religion, 34 
23 Geo. 2. ch. 33. County Court, Mid- 
dleſex, | 509 
24 Geo. 2. ch. 16. Court of Conſcience 
in Lincoln, „ 
24 Geo. 2. ch. 18. Juries, Peers, 44 
Trials at N Prius, 

| 44, 504, 620 

24 Geo. 2. ch. 30. Court of Conſcience 
in Tower Hamlets, 3 
24 Geo. 2. ch. 42. Court of Conſcience, 
Weſtminſter, 554 
24 G. 2. ch. 43. Michaelmas Term, 474 
24 Geo. 2. ch. 44. Juſtices of Peace and 
Conſtables, =. 

e 5 Geo. 2. ch. 6. Wills and Teſtaments, 
626 

25 Geo. 2. ch. 29. Coroners, 88, 518 
25 Geo. 2. ch. 34. Court of Conſcience 


in Birmingham, 554 
25 Geo. 2. ch. 36. Diſorderly Houſes, 
422 


25 Geo. 2. ch. 37. Murders, 680, 691 
25 Geo. 2. ch. 38. Court of Conſcience 

in St. Albans, 554 
25 Geo, 2. ch. 39. Deſcent, Heir, 24 
25 Gee. 2. ch. 43. Court of Conſcience 


in Leverpool, ; 554 

2 5 Geo. 2. ch. 45. Court of Conſcience 
in Canterbury, 554 
26 Geo. 2. ch. 7. Court of Conſcience 
in Boſton, 554 
26 Geo. 2. ch. 13. Alehouſes, 421 
Steward of a Leet, | 50g 
Of a Court-Baron, 140, 141, 


142, 143, £13, £17 
Under Steward in a Court-Baron, 


$14 
Strays, [See Eſtrays.] 

Strangers, who, 257 
See Fines.] 
Subjects, ; 23, 24 

| [See Alien, Denization, Na- 
turalization.] 
Subpaena, 85, 484, 487, 488, 495, 


496, 500 


—— 


| 


* 1 
Supplicavit, 


| 


„„ RN Wi: 
The Word where Neceſſary, or 
not, to take a F ee- ſimple, Page 
321, 125, 191 
Goods and Chattels canhot go in 
Succeſſion, when; 20, 117, 
| 135 157, 30 
I cee Efgate in Fes. Bmpll.] 5 
Suggeſtion, 183, 599 
— . 3 
Supremacy, Oath of, Requit'd, 70, 
4424, 425, 432, 66 
[ See Fan 8 : 


* 


3 602 
Surety, ¶ See Good Behaviour, Peace.) 
Surgeons, ¶ See Phyſicians.) 


Surrebutter, 614, 615 
Surrejoinder, 610 
Surrender, | | 

At Common Law, 299, 300 


Where a Term ſhall Drown by 
a Surrender, or not, id. 
Of Copyhold Eſtates, 142, 143 
Surrender out of Court, where 
Good with or without Cuſtom, 
a, 143 £12, C6 
Surrender, Whether hind. **. 
Surveyor of the Highways and Bridges, 
N e 
Who are to work on the High- 
ways, and How, 108, 109 
Who muſt Repair Bridges, 109 
10 112 
His Duty to Gather Rates for 
mending Highways and Bridges, 
1 110 
Muſt paſs his Accounts, 112 
Survivorſhip, where, or where not, 


I53, 155, 150, 157 


Suſpenſion, 535 
T 
ALES, 442, 620, 671 
[See Fury.) 
| Temporalties of Biſhops, 19, 27, 28, 
164, 167, 601 
Tenant, 71, 277 
[See Eftate, &c.] 
Tender of Rent, 198, 202 
For Damage- Feaſant, 202 
Of Money, 149, 559 
[See Time.] 
8Y Tene- 


— 


| 


EY = — — 


Tenement, Page 122, 123 
Tenendum, | 238 
Tenths, 38 
Tenure, 190 

In Capite, 190 


In Socage, [See Socage.] 


Term, 1 35 


Terminus Annorum and Tempus 
Annorum Different, Did. 


Term-Time, or the Terms, 474 
Teſtament, ' 334 
Written or Nuncupative, 334, 

Al 335 

Who may, or may not, make a 
Teſtament, - 335, 330 


Extraordinary Conſtructions al- 
lowed in Deviſes and Teſta- 


ments, I24, 126, 243. 245 | 


[See Deviſe.] 
How void, 348 
Idee Executor, Revocation ; 
Teſtatum, | 602 
Theft, [See Larceny, Robbery.) 
Theftbote, 5 2 434 
Time e 136 
Time, where no Time or Place is Li- 
a mited, what, 34. 305. 306 
Titbes, 170 


To whom Due, 170, 171, 172 

Of what Things Due, [See Al- 
phabetical Table, &c. ] 

How Tithes may be Recovered, 


181 70 185 
To what Publick Payments ſub- 
ject, -" Ws 


Who may be Difcharged of the 
Payment of Tithes, 185 zo 190 
[See Modus, Preſcription.) 


Tithings, 3 
Tithingman, 3, 90, 92 
Title, 32, 33, 122 | 
Toll, 222; $23; 407-1] 
Tolt, 


of a Murderer, 375 

Tranſportation, 403, 463, 680, 681, 

e | 682, 692 

Traverſe, Foy, 615 
[See Pleading.] 

Of an Office, 484 

359, 360 


Treaſon High, 
I 


; 


q 


Who may commit High Treaſon, 
| Page 359, 360 
By Compaſſing, &c. the Death of 

the King. 3 or of Eldeſt 

Son and Heir, 3 59, 360 

By Violating the King's Wife, 

Eldeſt Daughter unmarried, or 

Wite of Eldeſt Son and Heir, 

| "ry 359 

By Levying War againſt bo K. 

FARE” 300, 361 

By Adhering to the King's Ene- 

mies, 361 

By Counterfeiting the Great Seal, 

Privy Seal, Sign Manual, Privy 

Signet, or the King's Meney, 

ene 

By killing the Lord Chancellor, 
Lord Treaſurer, or a Judge, 
Se. being in their Places doing 
I)heir Offices, 882 
Concerning the Coin, 362, 363 
Concerning the Pope, Popiſh 
Prieſts, Papiſts, 363, 364 
Concerning the Proteſtant Suc- 


ceſſion, 304, 36 
By Soldiers, | * 
Io let Traitors out of Prien, 

| 370 


[ See. Indidment, Judgment, 
Forfeiture, Overt- Ad. I 


Treaſon Petit, 365, 366 
Treaſure-Trove, 1 225 
Treaſurer Lord, 362, 493 
Treaſurer of the County Stack, 89 
For Bridges, 111 
Treſpaſs, | 602 
| See Action in Treſpaſs. 


02 
Torn, [See Court of the Torn. ] | 
Town, 4, 6, 7 
To be Amerced for the Eſcape 


| | 


Trial what, and Its ſeveral Kinds in 
Civil Caſes, 617 fo 631 
Where to be had in Civil or Cri- 
minal Cauſes, «52, 74, 482, 
497 to 502, 583, 584, 585, 
669, 670, 671 
Of Peers, 482, 483, 668, 669 
By the Country, 669 to 678 
[See Medietas Linguæ.] 
Traver and Converſion, | See Actian of 
FTrover, Bailment.] | 
Trufl, 153, 155, 267 to 269, 385, 
| 380, 486 
[See Authority, Uſe.) 
Turbary, [See Common.] 


V. 


The 


oo rr 


TR. 5 FX E. 


. | 
A fed os, va =o 603 
Venire Facias, _ . Ibid. 
Ventre Inſpiciendo, © I did. 
Verdick, | 630 
SGederal or Special, Tbid.' 
Privy or Publick, , Did. 
Whether to be given of Neceſſity, 
| 630, 077 
"When to be ſet afide, 631 


V. erge, [See Coroner.] | 


Veſtries, 

Vi / Laica Removentld, 

Vicar, ' 

| His Freehold; 

l dee Leafe, Parſon 75 ak 
mud, 41, 1 | 162 

| [See Parſonage. ] 
Village, 4, 5 3 


Viſſtor, 19, 29, 116, 117, 119, 120, 


| I65, 192, 485 
Umpirage, 558 

Under-Sheriff, [See Sheriff.| 

Under-Steward, [See Steward.] 

Union of Churches, [See (C _— 


Unity of Poſſeſſion, 326 


Univerſities, [See Courts of — Uni- 


verſities, Privilege.] 


Voucber and Pouchee, 262, 263, 264 
Uſe, 267 to 271 
May be raiſed upon Fine or Re- 
' covery, 204 
On a Bargain and Sale of Lands, 
To whom, © 26%, 271 


Where No Uſe is Declar'd, How, 
267, 269, 270 

What Things Neceſſary to the 
Execution of an Uſe, 269 


What Uſes Need no Execution by | 


the 27 H. 8. ch. 10. 270, 271 
Uſes Charitable miſ- employed, 
102, 112, 119, 120 
See Covenant to Stand ſeiſed 
to Uſes, Indentures to Lead 

Uſes, &c.] 
Ujurpation of an Advowſon, 
168, 170, 330 
227 
308 


455, 456 


Of Franchiſes, 
Uſury Exceſſive, 
* e Lawful, 


| Weights and Meaſures, 


| Wilt, lde 


b 


M 46 2 Ty of ET Page 
of Seawe 1 296] 55, $0 
ar 
mug ger of Law, FG * 8 818 
See Trial}... 
Waifs, ' 226 
Waived, 607 


Wales, . . t, 3405 336, 5 8 638, 244 
hes 99: 037, 670 


Ward Mn 7 138 
| F 79. 8, 8, 1.9, 92, >, 
| bog, 043, 940 
| Warrant to Confels } Jadgment, 632 

| Wartanty of Lands, 239, 240, 241 

Of Chattels, Seth 566 

2 _ 220, 221 

aſjle 20 70 32 

| [$66 4 Aion of Wake p 

Watch and Ward, 8 392 

Way, 103, 104, 21 


460 to 462 

Wife, 60 

Cannot Contract without the 

Conſent of Her Huſband, How, 

| 62, 63, 233 

Wife cannot bring Actions with- 
* _ out Her Hufband, 64, 6 

Actions cannot be brought againſt 
her without Her Huſband, 7b. 

[ See Appeal, Bankrupt, Dower, 

, Haſbang and Wizte, Women. 

eviſe, Teftament.] 
402, 417, 418 
580, 603 


[See Highway, Surveyor, &c. 
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Witchcraft, 
| Withernam, 


Witneſs, who may be, or not, 626, 
627, 
Where in his own Cauſe, F 673 


113, 394, 626, 627 
Where one Witneſs is enough, 


220, 419, 420, 421, 463, 


466, 531, 626, 673, 675 
Where twoWitneſles are requir'd, 


þ 425, 462, 617, 674, 675, 676 
167, 16 


Witneſſes are to be bound to give 
Evidence, in Felony, 517, 
646, 676 

Who may be a Witneſs for the 
King, 673 


| Witneſſes 


he 


— —_— Kc 
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Witneſſes upon Oath allowed for 
a Criminal, Page 673, 675 


What if a Witneſs is unable to | 


Travel, 547, 628, 677 
+, - [See Evidence, - Perjury | 
* where Diſcharged of Tithes, 


S * 
* 


180, 181 


Wreck 
Writ, 


Writing, Where Necelfory,. or 


[ See Preſeription.) cies 


Deſtruction of, 
Women, 
| & 233, 234, 253, 256, 257, 


258, 335, 336, 339, 341 
[ See See Amin: r ration, B Co 


venant to ſtand. ſeiſed to 
Uſes, Crimes, . Deviſe, Exe- 
cutor, Fine, Recovery, For- 
rible Marriage, Larceny, 
Outlawry, Te lament, Trea- 
fon Petit, Rape, Action of 
Wafte, Huſband, 4 
Words, Chiding in the Church, 448 
[See Action on the Caſe, Scan- 


| 


443 444 | 
I2, 43z 54. 55 130, 131, Ke 
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Evidence, 623, 624, 625 
[See HPO", 7 
+ 1 
"irb-Land,,, i 
. Near and a a Day, 226, 372, 
37 5, 602, 658 
Tear, . and Va Ws 22, 140, 
3 | 685 
Yeoman, 46 
25 150, * $36 


Page 226, 85 * 

8 

See Apbabetical Catogns of 
Writs. ] iS | 
not, 
60; 72, 236; 279; 280, 
3005 309, 310, 334, 504, 
565 


What Writings ate, dr are not 


